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PREFACE  TO  THE  FIFTH  EDITION. 


In  the  preparation  of  this  edition  the  Editor  has  pur- 
sued the  same  plan  as  in  the  third.  He  has  deemed  it 
however  inexpedient  unnecessarily,  and  without  any  cor- 
responding advantage,  to  swell  the  volume  by  the  addi- 
tion of  many  cases,  especially  from  the  older  States, 
which  are  merely  in  recognition  of  previously  decided 
cases.  For  the  same  reason  he  has  not  added  to  the 
Appendix  the  statutes  of  those  States  upon  which  no 
adjudications  have  come  to  hand.  Nevertheless,  about 
four  hundred  additional  cases,  decided  since  the  pub- 
lication of  the  fourth  edition,  have  been  cited  in  their 
appropriate  places,  and  the  work  will  be  found,  as  here- 
tofore, a  pretty  nearly  complete  repertory  of  what  is 
to  be  found  in  the  books,  of  value   upon   the  Law  of 

Limitations. 

J.  W.  M. 

Fbbbuabt,  1869. 


PREFACE  TO  THE  THIRD  EDITION. 


For  this  new  and  third  edition  of  the  following  work, 
the  author,  as  the  title-page  imports,  has  been  indebted  to 
the  learning  and  labor  of  J.  W.  May,  Esq.,  of  the  Boston 
Bar,  and  the  author  cannot  too  strongly  express  satisfac- 
tion with  the  successful  manner  in  which  that  gentleman 
has  discharged  the  onerous  duty  he  was  persuaded  to  as- 
sume, of  preparing  for  the  press  this  new  edition.  An 
entire  confidence  is  entertained  that  those  of  the  pro- 
fession who  have  occasion  and  are  prompted  to  consult 
the  work  will  cordially  acknowledge  their  obligation  to 
him. 

The  author,  in  this  Preface,  takes  the  liberty  to  state 
how  much  has  been  done  by  Mr.  May.  The  number  of 
cases  in  the  last  edition  is  seventeen  hundred  precisely; 
and  the  number  in  the  new  edition  will  vary  very  little, 
if  at  all,  from  twetity/our  hundred  and  sixy  making  an 
addition  of  seven  hundred  and  sixj  or,  in  round  terms,  of 
over  seven  hundred  cases.  Some  of  these  additional  cases 
are,  of  course,  cases  in  which  no  new  point  is  decided ;  but 
as  the  boot  is  intended  for  general  use,  it  was  thought 
it  might  be  acceptable  to  the  profession  to  have  all  the 
cases,  in  all  the  courts,  so  far  as  they  have  been  reported, 
as  very  few  of  the  profession  have  access  to  all  the  Re- 


Viii  PREFACE  TO  THE  TfiIRD  EDITION. 

ports,  while  every  one  has  access  to  some.  Where  no 
new  point  has  been  decided,  the  case  •  is  merely  cited,  as 
reported,  in  its  appropriate  place.  In  all  instances  where 
a  new  point  has  been  decided,  or  one  heretofore  supposed 
to  have  been  nettled  has  been  overruled,  or  important 
dicta  or  suggestions  have  been  made,  a  note  thereof  has 
been  carefully  prepared.  The  notes  added  and  included 
in  brackets  amount  to  about  seventy  pages,  and  if  printed 
in  the  text  would  make  an  enlargement  of  the  work  of 
about  one  hundred  and  forty  pages ;  so  that,  in  fact,  the 
book  has,  by  Mr.  May's  labors,  been  enlarged  about  one 
third. 

The  Statutes  of  Limitation  of  the  States  of  Florida, 
Iowa,  Texas,  and  California  have  also  been  added  to 
the  Appendix,  and  the  Index  has  been  so  altered  as  to 
make  it  conform  to  the  new  and  improved  arrangement 
by  sections. 

PaoYiDENCE,  Nov.  1,  1864. 


PREFACE  TO  THE  SECOND  EDITION, 


So  sensible  is  every  lawyer  of  the  importance  of  the 
law  relating  to  the  Limitations  of  Actions  and  Suits,  of 
the  frequent  occurrence,  at  the  present  day,  of  occasion 
to  investigate  it,  and  of  the  want  of  any  late  general  work 
on  the  subject,  that  it  is  only  necessary,  it  is  presumed,  to 
advert  to  these  facts  for  an  apology  for  submitting  such  a 
work  to  the  public.  In  preparing  the  following,  the  de- 
sign of  the  author  has  been  both  to  afford  instruction  to 
the  student,  and  subserve  the  convenience  of  the  prac- 
titioner. Although  it  is  entitled  ^'a  second  edition,"  it 
is  in  all  respects  a  newy  as  well  as  much  enlarged  work. 
The  adoption  of  a  different  method  in  treating  of  the 
subject,  the  author  hopes,  and  is  induced  to  believe,  will 
be  deemed  an  improvement,  by  those  who  may  have  re- 
course to  the  present,  and  have  had  an  acquaintance  with 
the  past,  editions.  What  is  of  more  importance,  the  pres- 
ent Treatise  is  in  a  very  great  measure  a  fresh  production 
as  relates  to  the  matter,  it  having  been  much  extended  by 
new  references  to,  and  illustrations  of,  the  law  as  accumu- 
lated by  later  adjudged  cases. 

The  Appendix  is  valuable  as  containing  the  results  of 
later  and  more  enlightened  and  suitable  legislative  action. 
It  embraces  late  Revised  Acts  of  Limitations  of  the  old 
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States,  and  Acts  on  the  same  subject  promulgated  by  new 
States ;  the  late  English  Act  of  3  &  4  WDl.  IV.  c.  27 ;  the 
Act  of  9  Geo.  IV.  requiring  all  acknowledgments  of  debts 
and  new  promises  to  be  in  writing,  and  Acts,  \Hth  like 
provisions,  of  some  of  our  States.  These  Acts  are  referred 
to  from  time  to  time  in  the  course  of  the  Treatise,  as  occa- 
sion renders  proper;  and  so,  also,  have  decisions  imder 
them  in  like  manner  received  attention. 

The  above-mentioned  Act  of  3  &  4  Will.  IV.  is  entitled, 
"An  Act  for  the  Limitations  of  Actions  relating  to  Real 
Property,  and  for  simplifying  the  Remedies  for  trying 
the  Rights  thereto,"  and  was  intended  to  be  adapted  to 
the  modern  state  of  society.  To  this  end,  it  has  effected 
a  no  less  desirable,  than  radical,  change  in  the  law  of 
Real  Actions,  by  their  almost  entire  aboUtion;  and  a 
change  in  the  law  of  possession,  by  rendering  it  in  posi- 
tive terms,  the  means  of  the  extinguishment  of  title,  at 
the  end  of  the  period  of  limitation.  The  old  statutes  of 
limitations  do  not,  in  terms,  apply  to  Courts  of  Equity, 
though  equitable  titles  have  uniformly  been  held  to  be 
aflfected  in  analogy  to  those  statutes.  But  the  provis- 
ions of  this  Act  have  the  effect  of  making  imperative  on 
Courts  of  Equity  what  they  had  before  done  at  discre- 
tion. The  provisions,  many  of  them,  are  very  special, 
and  by  some  have  been  thought  difficult  of  construction.^ 
In  reference  to  the  Act  in  general,  it  has  been  justly 
remarked  by  a  very  learned  English  writer,®  "  that  it 
is  seldom  possible  to  understand  a  law  which  repeals  a 
former,  and  substitutes  new  provisions,  unless  we  have 

'  See  Smythe's  Landlord  and  Tenant  in  Ireland. 
*  I  Sugden,  Vend.  &  Pur.  398. 
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a  competent  knowledge  of  the  law  repealed."  This  com- 
petent knowledge  it  has  been  the  aim  of  the  author  of 
the  following  work  to  afford,  by  giving  the  statutes  of 
32  Henry  VIII.  and  of  21  James  I.  in  the  Appendix, 
and  by  reference  to  their  settled  judicial  construction, 
in  the  Treatise.  Besides  which,  the  Act  in  question  is 
followed  in  the  Appendix  by  an  analysis  of  it,  accom- 
panied by  comments  and  references  to  a  considerable 
number  of  cases  explanatory  of  its  text;  and  for  this 
the  author  has  been  indebted  to  an  English  publication 
of  merit,  entitled,  ^  Browne  on  Actions  at  Law." 

The  following  work  is  in  like  manner,  as  it  were,  an 
introduction  to  such  changes  as  will  be  found  made 
by  the  Revised  Statutes  of  Limitations  of  some  of  our 
States. 

Providence,  April  1, 1846. 
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A  TREATISE 


OK  THB 


LIMITATIONS  OF  ACTIONS. 


CHAPTER  I. 

FRSSCBIPnON. 


1.  Bt  the  term  ^^  limitation,"  as  here  used,  is  meant  the  time 
which  is  prescribed  hj  the  authority  of  the  law  (oi  atictoritate 
Uffu  ^)  during  which  a  title  may  be  acquired  to  property  by  virtue 
(^  a  simple  adverse  possession  and  enjoyment ;  or,  the  time  at  the 
end  of  which  no  action  at  law,  or  suit  in  equity,  can  be  main- 
tained. By  the  Roman  law,  and  by  the  law  of  every  country  of 
which  the  Roman  or  civil  law  is  the  acknowledged  basis,  it  appears 
under  the  titie  of  ^^  prescription,"  from  the  word  presertboj  which 
exactly  expresses  the  meaning  of  the  word  limits  in  the  sense  in 
which  we  here  consider  it.^ 

2.  Prescription,  therefore,  is  of  two  kinds.  That  is,  it  is  either 
an  instrument  of  the  acquisition  of  property,  or  an  instrument  of 
an  exemption  only  from  the  servitude  of  judicial  process.' 

8*  First :  Prescriptio  est  titulue  ex  um  et  tempore  substantiam 
capiens  ab  auetoribate  legie.^  As  thus  affording  the  foundation  of 
titie,  prescription  was  designated  by  the  Roman  jurists  ^^  usu 
capio,"  from  the  circumstance  that  the  person  who  acquired  prop- 

1  Co.  latt  lis. 

*  KamM's  Prin.  Eqnitj,  1S2 ;  Bell's  Lew  of  Scotland,  686 ;  and  all  the  well-known 
codes  of,  and  commentaries  npon,  the  law  of  France,  Holland,  Germanj,  Pmssia,  and 
Spain. 

*  CiTil  Code  of  Louisiana,  Ayliflfe,  CItU  Law,  826.  [Prescription  is  a  means  of  acqui- 
sition or  of  exemption,  hy  a  certain  lapse  of  time,  and  under  conditions  determined  by 
kw.  Code  CItH,  Art  321 9i»  The  statute  of  limitations  affects  the  remedy  merely, 
while  prescription  affects  the  right    Billings  v.  Hall,  7  CaL  1.] 

«  Co.  Litt  113. 
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erty  in  this  way  might  be  said^^wu'.rem  capere.^  What  was 
acquired  was  ac^ectio  domtnii\per'*contintuitionem  temparis  lege 
definiti?  In  the  time  of  nipi6H^;'a  landlord  was  deemed  to  have 
relinquished  his  right  tQ.'li^is'^house,  if  he  neglected  for  several 
years  to  exercise  actS'-.oCJ-ownership.^  It  could  not  be  expected 
that  time,  the  ph^rsli^sd'and  moral  effects  of  which  have  for  ages 
been  the  them6vof  th&  historian  and  the  philosopher,  and  are  every 
day  the  sub^e^t.^f  our  contemplation,  should  not  be  without  its 
mouldetfpj^J effect  upon  the  muniments  of  title.  To  repair  the 
inj^jLri^s.sb  committed,  long  possession,  in  the  eye  of  the  law,  is  an 
^  i^^Vimce  of  title,  because  it  is  in  itself  evidence  of  title :  Prvora 
'pr^himuntur  d  po8terior3>u9^ 

4.  Bracton,  and  other  early  writers  upon  the  common  law  of 
England,  were  evidently  conversant  with  the  common  law,  and  are 
free  in  the  use  of  the  term  ^^  prescription,"  especially  as  applied  to 
incorporeal  hereditaments.  A  title  to  corporeal  hereditaments, 
also,  by  virtue  of  prescription,  is  classed  by  Blackstone  ^  among 
the  methods  of  acquiring  it ;  as,  when  a  man  can  show  no  other 
title  to  the  land  he  claims  than  that  he,  and  those  under  whom  he 
claims,  have  immemorially  used  to  enjoy  it.  English  legal  writers 
have,  however,  generally  treated  of  prescription  as  applicable  to 
incorporeal  rights  and  easements,  or  what  the  civilians  treat  of  as 
servitudes,  such  as  rights  to  ways,  watercourses,  lights,  &c.^  But 
possession,  at  all  events,  by  the  law  of  England  and  of  this  coun- 

^  Usn  capio  and  Prescriptio  difiered  from  each  other:  I.  In  the  things  acquired ;  2. 
In  the  time ;  3.  In  the  effect.  Theie  distinctions  were  ahoHshed  by  Jostinian,  and  pre- 
scription since  comprehends  both  terms.    Halifax,  Anal.  Bom.  Ciyil  Law,  30. 

*  Qro.  li.  2,  c  4,  p.  81. 

*  Yin.  ad  Inst  L.  S,  T.  6. 

*  The  probatiye  force  of  posterior  eyents,  in  regard  to  prior  ones,  is  naturally  much 
stronger  than  that  of  pnor  events  with  regard 'to  posterior  ones.  In  all  human  ai&irs, 
execution  is  better  evidence  of  design,  than  design  of  execution.  The  reason,  because 
human  designs  are  so  often  frustrated.  3  Benth.  Jud.  £y.  313,  21S,  216.  See  also 
Greenl.  Law  Ev.,  a  work  which  strongly  commends  itself  to  the  student  and  the  practi- 
cal lawyer.    Such  is  the  opinion  at  home  and  abroad. 

6  Comm. 

*  By  the  modem  rule  established  in  analogy  to  the  limitation  of  the  right  of  entry 
upon  land,  by  the  statute  of  limitations  of  21  James  L,  a  right  to  an  incorporeal  hered- 
itament may  be  acquired  by  an  adverse  nnintermpted  enjoyment  for  twenty  years  ;  and 
the  modern  Reports,  in  England  and  in  the  Untted  States,  abound  with  decisions  to 
this  effect.  This  doctrine  of  establishing  a  prescription,  by  virtue  of  twenty  years'  en- 
joyment, is  now  regulated,  and  made  more  consistent  with  previously  settled  doctrines, 
in  England,  by  the  statute  2  &  3  William  IV.  c.  21,  entitled  "  An  act  for  shortenuig 
the  time  of  prescription  in  certam  cases." 
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try,  or  qiiasi  possession,  as  the  case  may  be,  is  prima  facie  evidence 
of  property,  and  of  a  seisin  in  fee.  The  longer  the  continuance 
of  the  possession,  and  the  absence  of  the  disturbance  of  it,  the 
greater  is  the  length  to  which  courts  of  justice  will  go  in  support- 
ing the  conclusion  that  there  was  a  legal  origin  for  it;  and,  in 
order  to  render  the  title  of  the  possessor  complete,  they  will  pre- 
sume collateral  facts,  as  livery  of  seisin,  execution  of  deeds,  &c., 
agreeably  to  the  maxim,  JEx  diutumitate  temporia  omnia  proesumunr 
iur  solemniter  ease  acta?- 

5.  Legislators,  as  well  as  courts,  have  acted  upon  such  pre- 
sumptions, and,  in  the  exercise  of  their  peculiar  and  transcendent 
functions,  have  made  them  positive  evidence.  The  statute  of  pos- 
session of  the  island  of  Jamaica  is  in  the  nature  of  the  U9u  capio 
of  the  Romans,  inasmuch  as  it  converts  a  possession  of  seven 
years  into  an  absolute  title.^  So,  also,  is  the  modern  English 
statute,  of  8  A  4  William  IV.  c.  27,«  the  thirty-fourth  section  of 
which  provides  that,  at  the  determination  of  the  period  limited  to 
any  person  for  making  an  entry  or  commencing  an  action,  the 
title  to  the  land  shall  be  extinguished.  So,  also,  is  the  statute  of 
possession  of  the  State  of  Rhode  Island,  which  provides,  that  a 
quiet  possession  of  twenty  years  of  any  lands,  tenements,  or  hered- 
itaments, shall,  of  itself,  make  a  good  and  rightful  title  in  fee- 
simple.^  No  English  statute  of  limitations  had  this  effect  before 
the  above  statute  of  William  IV. 

6.  Analogous  to  the  doctrine  of  prescription,  and  to  the  forego- 
ing presumptions  of  law  and  the  exercise  of  legislative  authority 
founded  upon  them,  is  the  ancient  doctrine  of  finesj  which,  in 
point  of  antiquity,  is  not  exceeded  by  the  earliest  English  judicial 
record.^  Pines  and  recoveries  were  regulated  by  the  statute  of 
4  Henry  VII.,  and  the  effect  of  them  was  to  put  a  fined  end  to  all 

1  Best  on  Presamptioiis  of  Law  and  Fact,  87  ;  Mathew  on  Pre.  £y. ;  Greenl.  on  £y. 
[But  no  length  of  poesession  of  land  will  in  law  amonnt  to  a  preenmption  of  title.  It 
is  only  a  fact  to  go  to  the  jnrj  with  other  fieu^ts  to  enable  them  to  determine  whether  a 
conyeyance  has  actually  taken  place.  Callender  v.  Sherman,  5  Ired.  (N.  C.)  711.  And 
even  where  disabilities,  such  as  ooyertnre  or  minority,  except  the  case  from  the  operation 
of  the  statute,  undisturbed  possession  for  thirty  or  forty  years,  and  the  acquiescence  of 
the  husband  or  guardian,  is  eyidence  entitled  to  weight  in  support  of  the  purchaser's 
tide.    Meanor  v.  Hamilton,  27  Fenn.  St  R.  137.] 

'  Beckford  t*.  Wade,  17  Ves.  R.  88. 

*  Appendix,  p.  yi. 

^  Appendix,  p.  xyii. 

^  Instances  of  them  haye  been  produced  prior  to  the  Norman  inyation.    Flowd.  869. 
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controversies  and  suits,  which  it  did  after  five  jears.^  The  statute 
of  New  York  allowed  five  years  to  claim  against  a  fine,  and 
expressly  affirmed  the  common  law,  in  declaring  liiat  a  fine  levied 
pursuant  to  the  forms  regulated  by  the  statute  ^^  shall  be  a  final 
end,  and  conclude,  as  well  privies  as  strangers,  to  the  same," 
excepting  persons  under  disabilities,  &c.  It  operates  not  merely 
as  a  shield  to  a  person  in  possession  under  a  doubtful  title,  but  as 
an  absolute  conveyance,  or  investment  of  title,  per  9e  after  five 
years'  acquiescence.^ 

7.  Secondly :  Prescription  may  extend  to  remedies  only,  and  be 
rather  the  means  of  exemption  from  the  servitude  of  an  action,  than 
of  the  acquisition  of  a  positive  and  absolute  title.  Where  several 
remedies,  therefore,  exist  in  a  particular  case,  a  person  may  be 
exonerated  from  one,  and  still  be  liable  to  another.  The  statute 
21  James  I.  applies  only  to  the  remedy.  Therefore,  if  a  party 
has,  by  this  statute,  lost  his  remedy  by  ejectment j  he  may  afterwards 
have  recourse  to  a  remedy  of  a  higher  nature,  as  a  writ  of  right. 
So,  if  he  is  barred  of  his  real  action  by  the  statute  of  82  Henry 
Yin.,  he  may  avail  himself  of  a  right  of  entry,  which  subse* 
quently  accrues  to  him,  and  maintain  an  ejectment,  if  brought 
within  twenty  years  thereafter,  which  is  the  time  limited  by  the 
before-mentioned  statute  of  James.^  On  the  same  principle,  what 
the  French  denominate  fins  de  nan  reeevoir  by  prescription,  is  not 
considered  to  extinguish  the  claim  entirely,  but  only  to  render  it 
inefficacious,  by  prohibiting  the  creditor  the  enforcing  of  it.^  And 
the  limitation  of  actions  for  the  recovery  of  money  is  not  generally 
intended  to  destroy  a  just  debt,  its  object  being  merely  to  guard 
against  suspicious  and  ill-founded  claims,  which  have  not  been 
pursued  before  the  prescribed  time  has  elapsed ;  and  the  right 
being  reserved  of  phowing  by  a  clear  and  positive  admission  of  the 
debtor,  that  the  claim  is  still  subsisting,  and  is  still  justly  due.^ 
Therefore,  if  a  debt  should  be  discharged  by  payment,  when  the 

1  Croise  on  Fines,  1  Ed.  IV.  89, 93 ;  Inman  v.  Barnes,  2  GaUison,  (Cir.  Co.)  R.  813. 

*  Per  Piatt,  J.,  in  giving  opinion  of  the  court  in  Jackson  v.  Smith,  13  Johns.  (N.T.) 
R  426.  Among  the  reforms  in  the  English  law,  brought  about  bj  the  instrumentality 
of  Lord  Brougham,  is  the  abolition  of  fines  and  reooTeries. 

*  The  action  of  assumpsit  maj  not  be  barred,  when  to  an  action  for  a  tort,  as  trover, 
the  cause  of  action  being  the  same,  the  statute  of  limitations  may  be  pleaded.  See  pos^ 
W2. 

«  Evans's  Pothier,  402 ;  Code  Ni^.  618. 
^  Kames'i  Fria.  Eq.  134. 
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debtor  might  hare  availed  himself  of  the  statute  of  limitations,  the 
payment  cannot  be  recalled ;  for  it  is  such  a  recognition  of  the 
debt,  as  will  repel  any  imputation  that  the  transaction  was  nudum 
paetum} 

8.  Prescription  has  existed  in  some  form,  and  under  some  name, 
as  a  part  of  the  municipal  law  of  every  civilized  nation,  with  the 
exception  of  the  Jewish.  The  Jewish  law  enjoined  that  all  lands 
not  in  the  possession  of  the  true  owner,  should  be  returned  to  him 
at  the  jubilee.'  The  law  of  Athens,  on  the  other  hand,  contained 
a  general  prohibition  of  all  actions,  where  the  injury  had  been 
committed  six  years  before  the  complaint  was  instituted.  And  by 
the  Twdve  Tablea  of  Rome,  the  substance  of  whose  provisions  are 
reputed  to  have  been  extracted  by  the  Soman  Decemviri  from 
Grecian  legislation,  the  remedies  to  recover  possession  of  land 
were  limited  to  the  short  period  of  ttvo  years.  In  the  more  ad- 
vanced stages  of  the  law  of  the  Soman  empire,  and  after  it  became 
entitled  to  the  high  appellation  of  "  ialuberrima  lexy*  we  find  an 
u9Urcapio  longi  temparis  prcescriptioj  and  a  prcgseriptio  lanffissimi 
temporis.  The  former,  which  related  to  movables^  was  confined  to 
three  years.  The  latter,  which  was  confined  to  immovableSj  was 
limited  to  ten  years  i$iter  preientesj  or  if  the  parties  were  present, 
and  to  twenttf  years,  inter  absentee^  or  if  the  parties  were  absent.^ 
And  through  all  the  modifications  which  this  celebrated  law  has 
from  time  to  time  received,  and  in  all  the  varied  forms  in  which  it 
has  been  administered  to  the  modern  nations  of  continental  Europe, 
some  term  of  time  has  invariably  been  observed,  as  the  ne  plue 
uUra  beyond  which  a  possession  cannot  be  disturbed,  and  at  the 
end  of  which,  a  party  shall,  in  all  cases,  be  completely  exonerated 
from  all  judicial  interpeUation.^  The  same  may  be  said  in  re- 
lation to  Scotland,  in  which  country  the  civil  law  has  been  the 
model  of  imitation  in  respect  to  the  most  important  subjects,  and 
to  a  great  extent.    In  the  year  1469,  the  government  of  Scotland 

1  Le  Soy  v.  Ciowiiiiishietd,  2  Mason^  {Or.  Co.)  Rep.  170.  [By  tbe  law  of  France, 
if  the  debtor  show  dearly  that  he  paid  the  debt  under  a  mistake  as  to  the  feet  of  his 
fight  to  prescribe,  he  may  recoTer  it  back.  Dalloi.  DioL  dB  Jiip.  Til^  Pteter^atioH 
CitMk,  11,  89,40.] 

*  Leritiens,  xxr.  10,  aad  Wood's  Ciifi)  Law,  165.,  By  the  Hindoo  law,  no  process 
can  be  instituted,  after  duee  generations,  which  are  reckoned  sixty  years,  to  reooTer 
possession  of  land.    Hindoo  Jaw ,  from  original  Sanaait^  by  Colebrook,  toL  8,  p.  448. 

*  Cooper's  Justinian,  L.  2,  T.  6 ;  AyUllfe's  CrrU  Law,  8S2. 

*  Gro.  L.  2,  c.  4,  p.  86;  Heineoc  p.  6,  f  208;  Fted.  Code,  T.  5,  Art  2;  Domafs 
CiTil  Law,  L.  8,  T.  7 ;  Code  Nap.  Lond.  Bd.  p«  618 ;  Evans's  Pothier,  c  8,  Art  1. 
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established  a  negative  prescription  for  simple  obligations,  which 
became  considerably  extended  by  practice,  until  finally,  by  the  act 
of  1617,  heritable  bonds  and  other  heritable  rights  were  included.^ 
Demands  by  book  account  were  subject  by  the  act  of  1579  to  the 
limitation  of  three  years,  but  the  limitation  of  bills  and  notes  was 
fixed  in  Scotland  not  until  the  12  Greo.  III.  to  six  years.^ 

9.  One  of  the  considerations  upon  which  the  doctrine  of  pre- 
scription is  founded  is  pvblic  policy.  The  spirit  of  the  maxim, 
Interest  Meiptiblicce  ut  ait  finis  litiumy  may  be  traced  to  a  more 
remote  period  than  the  Christian  era.  The  language  of  the  civil- 
ians and  of  the  commentators  upon  the  common  law  has  been, 
that  the  dominion  of  things  must  not  for  a  long  time  remain 
uncertain,  so  as  to  disturb  the  peace  of  society  by  giving  rise  to 
innumerable  and  perpetual  litigations ;  and  that,  to  prevent  such 
serious  evil,  the  indolence  of  those  who  are  dilatory  in  recovering 
their  property,  and  claiming  what  is  due  them,  should  be  pxmished, 
and  that  those  who  are  indolent  shall  impute  to  themselves  the 
punishment.^  Although,  says  Domat,  there  was  no  other  reason 
to  justify  the  introduction  and  use  of  prescription  than  that  of 
public  policy,  it  would  be  just  to  prevent  the  property  of  things 
from  being  constantly  in  a  state  of  uncertainty.^  Judges  of  courts, 
both  in  England  and  in  the  United  States,  have,  in  very  many 
instances,  emphatically  characterized  statutes  of  limitation  as 
statutes  of  rq>08e  ;  though  it  must  be  admitted,  that  in  too  many 
instances,  in  both  countries,  by  the  astuteness  of  lawyers,  and  the 
too  inconsiderate  construction  of  courts,  they  have  been  in  danger 
of  becoming  statutes  of  controversy.^  Cause  of  complaint  from 
this  source,  as  the  following  pages  will  illustrate,  need  no  longer, 
to  much  extent,  be  apprehended.  With  respect  to  land^  it  may 
be  mentioned,  that  there  is  one  other  public  consideration  in  sup- 
port of  the  doctrine  of  prescription,  which  is,  that  during  the 
litigation  and  investigation  of  a  doubtful  title  to  it,  it  must  become 
waste  and  unproductive  for  the  want  of  improvement  and  tillage.^ 

1  Bell's  Law  Soot,  637,  68S,  639. 
«  Ibid.  750. 

*  See  Spanish  Law  of  Preseriptioii,  in  Lapia's  edition  of  Don  Josef  Febrero  de 
Escribanos,  as  translated  in  10  American  Jurist,  268. 

*  Domat's  Ciyil  Law,  L.  8,  T.  7,  4  4* 

*  See  the  observations  of  Mr.  Brongham,  on  the  Beform  of  the  Law,  in  his  speech  in 
the  House  of  Conunons,  Febmary  7,  1838. 

*  See  opinion  of  the  court  in  HoToden  v.  Lord  Annedey,  2  Sch.  &  Lefr.  B.  629.       j 
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Consequently  no  legislative  action  has  been  more  universally  sanc- 
tioned by  the  practice  of  nations  and  states,  and  popular  approba- 
tion, than  that  exerted  for  quieting  a  long,  undisputed  possession 
of  the  soil.  The  observation,  so  often  advanced  as  to  have  become 
a  proverb,  that  the  interests  of  society  require  that  causes  of 
action  should  not  be  deferred  an  unreasonable  time,  is  peculiarly 
applicable  to  land  tides  in  our  own  country.  Nothing,  say  the 
Supreme  Court  of  the  United  States,  so  much  retards  the  growth 
or  prosperity  of  a  country,  as  insecurity  of  titles  to  real  estate ; 
and  labor  is  paralyzed  when  the  enjoyment  of  its  fruits  is  uncer- 
tain.^ The  great  public  interests  are  therefore  properly  respected, 
and  essentially  protected  by  a  strict  observance  of  the  long-estab- 
lished maxim,  vigUantibus  non  dormiefitibus  inservit  lex. 

10.  But  whatever  opinions  may  have  been  entertained  and 
advanced  to  the  contrary,  it  is  beyond  doubt,  that  prescription, 
while  it  conduces,  in  the  manner  just  mentioned,  to  the  interests 
of  society  in  general,  it  at  the  same  time  does  so  as  the  means  of 
insuring  private  Justice,  In  a  controversy  respecting  property,  the 
party  claiming  may,  it  is  true,  by  length  of  time,  be  barred  of  his 
remedy  to  recover  it,  and  the  present  occupant  be  regarded  as  the 
lawful  proprietor.  In  such  a  case,  however,  it  is  not  intended 
that  a  titie  shall  be  created  merely  by  virtue  of  possession;  but 
the  design  is  only  to  exclude  all  objections  to  a  title  which  is  prima 
facie  good,  and  which,  for  a  long  period  of  time,  in  the  belief  of 
the  possessor,  has  so  remained,  without  having  been  the  subject 
of  any  claim  or  controversy.  And  the  lapse  of  time  is  regarded 
not  only  as  a  dereliction  of  all  grounds  of  objection,  but  as  a  pro- 
tection against  the  ingenious  attempts  to  frustrate  an  unexcep- 
tionable title,  by  the  intromission  of  claims,  the  injustice  of  which 
(from  the  lapse  of  time)  it  is  extremely  difficult  to  detect  and 
expose.^  It  is  unquestionably  the  natural  tendency  of  time  to 
obscure  and  extinguish  the  direct  evidence  of  title.  Statutes  of 
limitation  are  intended  to  cure  this  defect,  and  supply  the  want 
of  such  evidence,  or,  as  it  was  said  by  Lord  Plunkett,  chancellor 
of  Ireland,  their  object  is  to  repair  the  injuries  committed  by  time? 

1  Lewis  V,  Manhall,  5  Peters,  (U.  S.)  R.  470 ;  Hawkins  v,  Baraej's  Lessee,  Id.  457. 

'  A  prescription  which  was  introdaced  into  Scotland,  in  1617,  proceeded  on  the  in- 
convenience arising  from  the  loss  of  titles  and  the  danger  of  forgery,  as  well  as  the  mal- 
titade  of  lawsuits.    Bell's  Law  Scot.  637. 

*  [As  to  presumption  of  payment  from  lapse  of  time,  see  post,  \  78.] 
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11.  With  regard  to  demands  arising  ex  etyntraeta^  it  would  ob- 
viously be  tbe  greatest  injustice  to  subject  persons  against  whom 
a  demand  of  this  nature  is  made  of  long  standing,  to  discharge 
it,  whether  it  be  well,  or  whether  it  be  ill  founded ;  because  it  is 
possible  that  it  may  hare  been  already  discharged,  and  the  evi- 
dence  of  the  discharge  may  have  been  lost^  It  is  admitted  that 
a  demand  of  this  kind  may  be  very  old,  and  at  the  same  time  be 
▼ery  just ;  but  then  if  it  can  be  sustained,  every  demand,  without 
any  reference  to  its  staleness,  may  be  sustained,  which  experience 
has  developed  woxQd  result  in  falsehood  and  perjury,  and  conse- 
quently in  great  injustice.^  Every  one  must  be  sensible  of  the 
liability  of  a  debtor  to  lose  his  receipts,  or  whatever  other  evi- 
dence he  might,  at  the  time,  have  had  of  payment ;  and  it  must 
be  manifest  that  there  is  much  injustice  in  compelling  him  to 
preserve  the  acquittances  which  prove  the  debt  to  be  satisfied, 
after  a  reasonable  time.^  In  a  modem  case  in  England,  it  was 
declared  by  one  of  the  judges,  that  ^^  long  dormant  claims  have 
more  of  cruelty  than  of  justice  in  them,  and  that  Ohristianity  forbids 
an  attempt  at  enforcing  the  payment  of  a  debt  which  time  and 
misfortune  have  rendered  the  debtor  unable  to  discharge."^  The 
very  fact  of  aequieeceneej  or  forbearance  in  him  who  has  refrained 
to  institute  his  claim,  is  in  itself  a  strong  presumption  that  it  was 
the  result  of  a  consciousness  on  his  part  that  tiie  claim  is  im- 
founded,  or  at  least  extremely  questionable.  Presumptions  are 
always  founded  upon  the  ordinary  course  of  things,  and  it  is  not 
very  usual  for  a  creditor  to  delay  enforcing  the  payment  of  what 
has  been  for  a  considerable  time  due. 

1  ClementBon  v.  VnUiami,  S  Cranch,  (U.  8)  R  7S. 

*  Eames's  Prin.  Eq.  IS2. 

*  Eyans's  Pothier,  404 ;  HellingB  o.  Shaw,  7  Tannt.  B.  608. 

*  A'Conrt  v.  Cross,  S  Bing.  B.  329. 
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CHAPTEE  II. 

UUITATIONS  07  ACTIOKS  AT  LAW. 

12.  The  history  of  the  limitation  of  actions  at  law  in  this  conn- 
try  is,  for  very  obvious  causes,  intimately  connected  with  that  of 
England.  According  to  Bracton,  ^^  Omne$  aetiane$  in  mundo,  infra 
eerta  temporal  habent  limitationem.^*  ^  Lord  Coke,  however,  thinks 
that  this  general  position  will  admit  of  several  exceptions ;  and  he 
says,  that  the  limitation  of  actions  was  by  force  of  divers  acts  of 
Parliament ; '  and  it  seems  to  be  now  so  xmderstood.'  There  was 
undoubtedly,  at  a  very  remote  period  in  England,  a  stated  time  for 
the  heir  of  the  tenant  to  claim  after  the  death  of  his  ancestor ;  and, 
in  case  of  non-olaim  before  the  expiration  of  the  time  (a  year  and 
a  day),  the  claimant  was  without  remedy.^  The  extreme  antiquity 
of  the  doctrine  of  fines,  and  its  analogy  to  some  modem  acts  of 
limitations,  have  already  been  referred  to.* 

18.  Certain  remarkable  periods  were  at  first  fixed  upon.  By  the 
statute  of  Merton,  in  the  time  of  Henry  III.,  the  limitation  in  a 
writ  of  riffhty  which  was  then  from  the  time  of  Henry  I.,  was  re- 
duced to  the  time  of  Henry  IE.  Assizes  of  mortdatmcestor  were 
reduced  from  the  last  return  of  Eang  John  from  Ireland,  or  to  the 
twelfth  year  of  his  reign.  Assizes  of  a  novel  disseisin,  a  prima 
trangfretatione  regis  in  NormanioMy  which  was  5  Hen.  HI.,  and 
which  before  that  time  had  been  j!M>«t  vltimum  reditum  ffenrie.  HI. 
de  Britanniea.  By  the  statutes  1  &  2  Westminster,  the  writ  of 
right  was  limited  to  the  first  coronation  of  Richard  I.^ 

14.  The  period  established  by  the  last  of  the  above  statutes  in- 
creased every  day;  and,  consequently,  as  Lord  Coke  observes, 
'^  many  suits,  troubles,  and  inconveniences  did  arise,  and  therefore 

1  Bract  Lib.  S ;  3  Cruise's  Dig.  479. 
s  3  Inst  95 ;  Co.  latt  115  ;  4  Rep.  10. 

*  People  o.  GUbert,  18  Johns.  (N.  T.)  B.  2S7 ;  Wilcox  t.  Fitch,  SO  Id.  475 ;  WaH  v. 
Bobsoo,  S  Nott  &  M'Cord,  (S.  C.)  B.  499. 

«  5  Bae.  Abr.  461 ;  Spdm.  Gloss.  SS. 

*  Ante,  S  6. 

*  Hale's  Hist  Common  Law,  122 ;  Co.  litt  114 ;  8  Inst.  94, 95. 


10  LDOTATIONS  OF  AGTIOKS,  ETC  [CHAP.  IL 

a  more  direct  and  commodious  course  was  taken,  which  was  to 
endure  forever,  and  calculated  so  to  impose  diligence  on,  and 
vigilance  in,  him  that  was  to  bring  his  action,  so  that,  by  one  con- 
stant law,  certain  limitations  might  serve,  both  for  the  time  present, 
and  for  all  times  to  come."  ^  The  course  was  first  taken  by  the 
statute  32  Hen.  YIII.  c.  2,  in  the  year  1540,^  and  was  followed, 
between  eighty  and  ninety  years  afterwards,  in  1623,  by  the  more 
matured  and  comprehensive  statute  of  21  James  I.  c.  16,  entitled 
**  An  Act  for  Limitation  of  Actions,  and  for  avoiding  of  Suits  at 
Law."  ^  The  last  statute  was  generally  adopted  by  the  original 
American  States,  when  they  were  Colonies ;  and,  whenever  it  has 
been  since  superseded  by  other  acts  of  limitation,  which  do  not 
essentially  vary  from  it  in  respect  to  land,  they  are  to  be  construed 
as  that  statute,  and  all  other  acts  of  limitation  founded  on  it,  have 
been  construed.^ 

15.  But  the  period  arrived  when  the  statute  of  James,  in  so  far 
as  regards  real  property  and  the  actions  for  the  recovery  of  it,  gave 
way  to  the  views  of  a  more  liberal  and  enlightened  age.  The  well- 
known  energetic  and  persevering  efforts  of  Lord  Brougham,  to 
reform  the  anomalies  and  abuses  of  the  English  law,  led  to  a  com- 
mission, directed  to  five  commissioners,  in  the  year  1828,  with  in- 
structions ^^to  make  diligent  and  full  inquiry  into  the  law  of 
England  respecting  real  property,  and  the  various  interests  there- 
in ;  and  the  methods  and  forms  of  alienating,  conveying,  and  of 
assuring  the  titles  thereto ;  and  whether  any  and  what  improve- 
ments could  be  made  therein,  and  how  the  same  might  be  carried 
into  effect."  One  of  the  most  important  and  beneficial  results  of 
this  commission  was  the  statute  of  limitations  of  3  £  4  William 
lY.  c.  27,  in  respect  to  the  possession  of  land,  actions  for  the 
recovery  of  it,  &q.^  After  the  statute  of  James,  and  the  abolition 
of  military  tenures  in  the  reign  of  Charles  II.,  the  feudal  relation 
of  landlord  and  tenant  ceased,  an  actual  disseisin  became  almost 
impossible,  and  the  doctrine  of  descents  cast  was  no  longer  appli- 
cable as  a  limitatioa  to  a  right  of  entry  .^  So  that,  says  a  late  Eng- 
lish writer ,7  whose  remarks  he  makes  in  connection  with  the  above 

1  2  Ixut  95.  3  Appendix,  p.  i. 

*  Appendix,  p.  iii. 

*  Walden  v.  Hein  of  Grate,  I  Wkeat  (XT.  8.)  B.  292. 

*  See  the  statute  in  Appendix,  p.  yi.  and  Comments,  pi  xri. 
>  Atkjns  V,  Horde,  1  Barr.  R.  60. 

V  Gibbon's  Lex  Temporis,  London,  1835,  p.  19. 
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statute,  we  follow ;  "  The  distinction  between  rights  of  entry  and 
rights  of  action  was  the  difference  between  twenty  years  from  the 
right  accruing  and  fifty  years  from  the  seisin  of  the  ancestor ;  be- 
tween rights  of  action  possessory  and  droiturel^  was  the  difference 
between  fifty  and  sixty  years  from  the  ancestor's  seisin ;  a  distinc- 
tion entirely  fanciful  and  arbitrary,  which  resulted  from  retaining 
the  forms  of  the  several  remedies,  when  the  substantial  differences 
of  the  rights  had  long  ceased  to  exist.  The  various  dates  from 
which  the  time  was  reckoned  by  the  two  statutes  (real  actions 
being  limited  from  a  positive  possession,  but  entries  from  dispos- 
session, a  very  equivocal  circumstance),  the  disabilities  which  ex- 
tended the  period  for  entering,  the  violent  and  very  unreasonable 
presumptions  against  adverse  possessions,  greatly  lessened  this 
distinction.  And,  in  many  cases,  a  right  to  enter  remained,  when 
a  right  of  action  was  barred ;  but,  supposing  the  adverse  possession 
to  commence  at  the  moment  the  actual  seisin  ceased,  and  the 
claimant  under  no  disability,  he  lost  one  right  in  twenty  years,  a 
second  in  fifty,  and  a  third  and  last  in  sixty  years,  although,  in  an 
action  on  either  of  his  rights,  he  recovered  possession  of  the  whole 
of  his  land."  Such  are  the  reasons  given  by  an  English  jurist  for 
the  abolition  of  real  actions  by  the  above  statute,  with  the  excep- 
tion of  dower  and  qtiare  impeditj  by  the  terms  of  which  land  is  only 
allowed  to  be  recovered  by  ejectment.^ 

16.  The  limitation  of  actions  founded  upon  contract  has  been  for 
many  years  an  important  constituent  of  commercial  law ;  yet  it 
was  not  until  the  twenty-first  year  of  the  reign  of  James  I.,  by  the 
al)ove-mentioned  statute  of  James,  that  any  limitation  to  such 
actions  was  provided  for  in  England  by  a  positive  enactment. 
Lord  EUenborough,  in  giving  his  opinion  in  Williams  v.  Jones,' 
asserted  that,  at  common  law,  the  plaintiff  might  have  sued  at 
any  time,  and  that  there  was  an  unlimited  right  of  suit  until 
restrained  by  the  statute  referred  to,  the  third  section  of  which 
limits  the  bringing  of  actions  ex  contractu  to  six  years. 

17.  As,  according  to  the  sentiment  of  Montesquieu,  laws  are 
illustrative  of  history,  and  history  of  the  laws,  it  may  not  be  out  of 
place  to  cast  a  glance  at  the  causes  of  this  long  delay  in  England, 
in  prescribing  a  fixed  and  certain  period  &s  the  ne  plus  uUra^ 
beyond  which  no  action  upon  a  simple  contract  shall  be  instituted. 

1  See  commentB  npon  this  statute,  &c.  in  Appendix,  p.  vn* 
>  WiUiamf  v,  Jones,  13  East,  B.  449. 
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Leaving  the  question  which  has  been  debated,  whether  the  Saxons 
in  England  were  subjected  to  feudal  tenure,  it  is  well  enough 
known  that  the  feudal  STstem,  in  its  most  unmitigated  form,  was 
firmlj  fastened  upon  the  English  people  hj  the  Conqueror.  It  is 
as  well  understood,  that  a  more  ingenious  contrivance,  intended  to 
repress  the  disposition  natural  to  men  to  engage  in  mercantile 
traffic,  and  to  baffle  attempts  to  set  in  motion  the  wheels  of  com- 
mercial enterprise,  could  not  easily  have  been  devised.  There  is 
no  occasion  to  trace  the  various  gradual  changes  bj  which  feudal 
tenure  in  England  was  reduced  to  landed  estates  absolute  and  un- 
conditional (otherwise  than  hj  fiction  of  law),  and  ess^OLtially 
allodial.  The  desired  end,  it  is  plain  enough,  was  achieved  by 
the  genius  of  commeree^  which  gave  an  importance  to  personal  prop- 
erty, and  occasioned  the  frequency  of  personal  contracts  of  every 
description.  ^^  It  is  justified,"  says  a  learned  writer  and  highly 
distinguished  jurist,  ^^  by  experience,  that,  as  soon  as  the  commer- 
cial spirit  begins  to  acquire  vigor,  and  to  gain  the  ascendant,  in 
any  society,  we  immediately  discover  a  new  genius  in  its  policy."  ^ 
One  of  the  fruits  of  this  new  genius  in  England  was  the  third  sec- 
tion of  the  abov^mentioned  statute,  which  prescribes  a  precise 
time  within  which  an  action  for  the  recovery  of  a  debt,  and  fof 
the  non-performance  of  a  contract,  shall  be  commenced. 

18.  The  progress  towards  maturity  of  the  commercial  law  of 
England  was  moreover  retarded  by  a  number  of  adverse  public 
events  other  than  the  establishment  and  continuation  of  the  feudal 
polity,  which,  in  a  measure,  may  serve  to  account  for  the  procras- 
tination exhibited  in  legislative  action  in  respect  to  the  enforce* 
ment  of  the  rights  of  creditors,  and  the  barring  of  their  remedies 
by  neglect  and  lapse  of  time.  We  refer  to  the  civil  wars  between 
the  two  houses  of  York  and  Lancaster,  and  the  struggles  in  the 
reign  of  Henry  YIII.  in  behalf  of  the  doctrines  of  the  Reforma- 
tion. That  reign  is,  however,  distinguished  for  the  first  introduo- 
tion  of  the  bankrupt  laws,  though  the  grand  career  of  England,  as 
a  commercial  state,  may  not  be  said  to  have  fairly  conunenced 
before  the  accession  of  Elizabeth ;  and  the  declaration  of  the  stat- 
ute of  James  L  c.  3,  that  the  system  of  granting  monopolies  —  one 
unfavorable  to  general  commerce — was  contrary  to  the  ancient 
and  fundamental  laws  of  the  realm,  preceded  a  short  period  only, 
the  salutary  regulation  by  statute  of  limiting  a  precise  time  for 
the  commencement  of  actions  ex  contractu^ 

,    ^  Park  on  Insnranoe, 
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19.  It  has  been  suggested,  notwithstanding,  that  the  litigation 
of  debts  of  l(mg  continuance  was  discouraged  and  restrained  in 
England,  practically,  before  the  statute  of  James.  The  wager  of 
law,  which  was  allowed  in  the  action  of  debt  upon  simple  contract, 
it  has  been  urged,  famished  this  restraint,  and  accounts,  it  has 
been  yerj  rationally  supposed,  for  the  long  postponement  of  a 
statute  of  limitations  of  personal  actions  upon  contract.  The 
action  of  a»9wmp%it  did  not  come  into  general  use  till  after  Slade's 
case,^  which  was  decided  in  44  Eliz.  (1603).  Before  then,  dAi 
was  the  ordinary  remedy  in  cases  of  simple  contract,  and  the 
effects  of  the  apprehension  that  the  debtor  would  avail  himself 
of  his  privilege  in  that  action  of  waging  bis  law,  would  be,  first, 
tiiat  creditors  would  obtain  a  specialty,  or  higher  security  for  their 
debts,  by  which  the  privilege  would  be  excluded ;  and,  secondly, 
that  demands  of  long  standing  would  be  kept  out  of  courts  of  jus- 
tice, since,  in  relation  to  them,  the  defendant  woxQd  have  less 
difficully  in  dischai^ing  himself  by  his  wager  of  law.' 

20.  The  benefit  to  the  plaintiff  of  the  saving  in  the  statute  of 
James,  of  his  being  ^^  beyond  seas,"  in  connection  with  that  of  the 
savings  of  the  disabilities  of  infancy,  coverture,  and  imprisonment, 
was  subsequently,  by  the  statute  of  4  Anne,  c.  16,  extended  to  the 
absence  ^^  beyond  seas  "  of  the  defendant. 

21.  The  statute  of  James,  in  respect  to  personal  actions,  was 
pronounced  by  Lord  Holt  to  be  one  of  the  best  of  statutes.^  The 
true  time  within  which  such  actions  must  now  be  brought  in  Eng- 
land is,  it  is  mainly  regulated  by  that  statute.^  Where  any  difference 
appears  between  the  provisions  of  that  statute  in  respect  to  per- 
sonal actions,  and  those  of  the  American  statutes  of  limitation,  it 
will  be  seen,  more  in  words  than  in  substance,  the  end  of  all 

1  4Ck>.  K.  91. 

'  See  Wilkinson  on  Limitations,  who  cites  as  authority  Lord  Ch.  Baron  Gilbert. 
When  an  action  of  dtbt  is  bionght  against  a  man  npon  a  simple  contract,  and  the  de- 
fsndant  pleads  kU  dAet,  and  condndes  his  plea  with  this  formula,  "  And  this  he  is 
ready  to  defend  against  him  the  said  A.  B.,  and  his  snit,  as  the  conrt  of  onr  lord  the 
king  here  shall  consider,"  &c.,  he  is  said  to  wage  his  law.  He  is  then  required  to  swear 
he  owes  the  plaintiff  nothing,  and  bring  eleven  compnrgators,  who  will  swear  they 
belieye  him.  This  mode  of  trial  is  trial  by  wager  of  law.  It  could  be  had  only  in 
actions  of  debt  on  simple  contract,  and  action  of  detinue.  In  consequence  of  this  right 
of  tiie  defendant,  now,  actions  upon  simple  contract  are  brought  in  assumpsit ;  and, 
oiitead  of  bringing  detinue,  trorer  has  been  substituted.  See  S  Bout.  Law  Diet. ; 
Stephens  on  Plead.  1S4,  250;  3  Black.  Com.  341. 

•  7  Mod.  R.  112. 

*  Brown  on  Actions  at  Law,  59. 
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of  them  being  one  and  the  same.^  If  the  periods  of  limitation  be 
different  in  different  countries  or  states,  and  in  different  actions, 
yet,  as  the  statutes  are  drawn  with  slight  variations  of  phrase,  and 
all  being  in  pari  materia^  the  object  and  intention  being  the  same, 
they  require  a  uniform  construction.^  The  American  acts  of  limi- 
tations, as  they  relate  to  personal  actions  of  every  kind,  are  either 
an  exact  transcript  of  the  statute  of  James,  or  a  revision  and 
modification  of  its  ^nd^  that  the  mere  change  of  phraseology  in 
the  revision  of  a  statute  before  in  force  will  not  work  an  alteration 
in  the  law  previously  declared,  unless  it  indisputably  appear  that 
such  was  the  intention  of  the  legislature,  has  been  expressly 
decided.* 

22.  The  statutes  of  limitation,  in  this  country,  not  being  retro- 
spective, and  being  applied  only  to  a  right  of  action  which  is  to 
commence  infuturoj  are  not  considered  as  impairing  vested  rights, 
or  the  obligation  of  contracts.  They  rather  establish  that  a  cer- 
tain lapse  of  time  shall  amount  to  the  evidence  of  the  transfer  of 
property,  or  of  the  performance  of  a  contract,  than  to  take  away 
the  one,  or  dispense  with  the  other .^  In  prescribing  the  evidence 
which  shall  be  received  in  its  courts,  and  in  giving  effect  to  that 
evidence,  a  State  is  clearly  within  the  limits  designated  by  the 
Constitution  of  the  United  States.^  Without  destroying,  there- 
fore, and  simply  prescribing  a  period  in  which  a  right  may  be 
enforced;  and  withholding  merely  the  remedy,  after  the  lapse 
of  an  appointed  time,  for  reasons  of  private  justice  and  public 
policy,  a  statute  of  limitations,  it  has  been  uniformly  considered, 
is  no  violation  of  the  sacredness  of  private  rights.^  The  difference 
between  the  obligation  of  a  contract,  and  the  remedy  to  enforce  it, 

1  So  stated  by  Hager,  J.,  in  deliyering  the  opinion  of  the  conrt  lo  Cook  v.  Wood,  1 
M'Cord,  (S.  C.)  R.  141. 

s  Per  Abbott,  C.  J.,  in  Marraj  v.  E.  India  Co.,  5  B.  &  Aid.  R.  204.  And  see  3  GiU 
&  Johns.  (Md.)  R.  394. 

s  Taylor  v,  Delancy,  2  Caines's  Ca.  Err.  (N.  T.)  143 ;  Yates's  case,  4  Johns.  (N.  T.) 
R.  317,  359 ;  Brown  (matter  of),  21  Wend.  (N.  Y.)  R.  316;  Theriat  v.  Hart,  2  Hill 
(N.  T.)  R.  380. 

*  Gospel  Society  v.  Wheeler,  2  Gallis.  (Cir.  Co.)  R.  105.  A  retrospective  law  is  one 
which  takes  away  or  impairs  Tested  rights ;  or  creates  a  new  obligation,  imposes  a  new 
daty,  or  attaches  a  new  disability  in  respect  to  transactions  already  past.  Id.  Also,  see 
Calder  v.  Ball,  3  Dallas,  (Penn.)  R.  386  ;  Bnsh  v.  Yan  Eleek,  7  Johns.  (N.  Y.)  R.  447. 

^  Id.,  and  Sturgcs  t;.  Crowninshicld,  4  Wheat.  (U.  S.)  R.  122. 

*  Ogden  V.  Saanders,  12  Wheat.  (U.  S.)  R.  349.  [Jooes  v.  Jones,  18  Ala.  248 ; 
Wintermire».  Westover,  4  Kcr.  (N.  T.)  16.] 
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is  that  thej  originate  at  different  times.  The  obligation  to  per- 
form is  coeval  with  the  making  of  the  contract,  and  operates  ante- 
rior to  the  time  of  performance.  The  remedy,  on  the  other  hand, 
cannot  be  applied  to  a  contract  until  it  is  broken ;  and  then  it  is 
applied  to  enforce  a  pre-existing  obligation.^ 

Reasons  of  sound  policy^  say  the  Supreme  Court  of  the  United 
States,  have  led  to  the  adoption  of  limitation  laws  by  State  legisla- 
tures, and  their  validity  cannot  be  questioned.  The  time  and 
manner  of 'their  operation,  the  exceptions  to  them,  and  the  acts 
from  which  the  time  limited  shall  begin  to  run,  will  generally  de- 
pend on  the  sound  discretion  of  the  legislature,  according  to  the 
nature  of  the  titles,  the  situation  of  the  country,  and  the  emer- 
gency which  leads  to  their  enactment.  Gases,  however,  say  the 
court,  may  occur,  where  the  provisions  of  the  law  on  these  subjects 
may  be  so  unreasonable  as  to  amount  to  a  denial  of  a  right,  and 
to  call  for  the  interposition  of  the  court.^  If  the  legislature  of  a 
State  should  pass  an  act  by  which  a  past  right  of  action  shall  be 
barred,  and  without  any  allowance  of  time  for  the  institution 
thereof  m  future^  it  would  be  difficult  to  reconcile  such  an  act 
with  the  express  constitutional  provisions  in  favor  of  the  rights 
of  private  property.*  So  if  in  a  State,  where  six  years,  for  in- 
stance, may  be  pleaded  in  bar  to  an  action  of  assumpsit,  a  law 
should  pass  declaring  that  contracts  already  in  existence,  and  not 
barred  by  the  statute,  should  be  construed  to  be  within  it,  such 
law,  without  doubt,  would  be  deemed  imconstitutional.  In  the 
State  of  New  York,  where  a  right  to  sue  at  law  before  the  Revised 
Statutes  took  effect,  the  time  within  which  a  suit  will  be  barred 
depends  upon  the  statute  which  existed  previous  to  that  time ;  but 
where  the  right  to  commence  the  suit  accrued  since  that  period, 
the  time  within  which  the  suit  is  to  be  brought  must  be  regulated 
by  the  Revised  Statutes.^    In  an  action  of  assumpsit,  in  Massa- 

1  [Gospel  Society,  &c.  supra,\ 

'  Jackson  v,  Lamphire,  3  Peters,  (U.  S.)  R.  280. 

'  Besides  the  foregoing  anthorities,  see  Betzhoorer  9.  YeweU,  1  Gill  &  Johns.  (Md.) 
R.  212;  Charlestown  Bridge  t;.  Warren  Bridge,  11  Peters,  (U.  S.)  R.  420;  Eckstein  v. 
Shoemaker,  3  VThart.  (Penn.)  R.  15 ;  Ward  v.  Kilts,  12  Wend.  (N.  T.)  R.  137 ;  Van 
Bensellaer  v.  Liyingston,  Id.  490;  Blackford  v.  Peltier,  1  Black.  (Ind.)  R.  96 ;  Frey  t;. 
Kirk,  4  Gill  &  Johns.  (Md.)  R.  509 ;  Cook  v.  Wood,  1  M'Cord,  (S.  C.)  R.  139 ;  Haw- 
kins V.  Barney,  5  Peters,  (U.  8.)  R.  485;  Gospel  Society  v.  Wheeler,  2  Gallis.  (Cir. 
Co.)  R.  141 ;  Call  v,  Haggar,  8  Mass.  R.  423. 

«  Van  Hook  v,  Whitlock,  3  Paige,  (N.  T.)  Ch.  R.  409;  People  v.  Saperrisors  of 
Colnmbia  Connty,  10  Wend.  (N.  T.)  R.  363 ;  [Calkins  v.  Calkins,  3  Baib.  (N.  Y.)  S. 
Ct.B.d05.] 


16  LDIITATIOiMB  OF  ACTBOKS,  ETC  [CHAP.  XL 

chusett8|  on  a  note  made  by  the  defendant  payable  on  demand, 
the  defendant  relied  on  the  statute  whidi  was  pleaded  before  the 
Bevised  Statutes  of  that  State  went  into  operation.  The  plaintiff 
sought  to  avoid  the  plea  by  bringing  the  case  within  those  statutes, 
c.  20,  §  9,  which  provides  that  the  time  of  a  defendant's  absence 
from  the  State  shall  not  be  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  an  action.  It  was  held,  that  the  rights 
of  the  defendant  were  fixed  before  the  last  statute  was  passed,  and 
that  he  could  not  thereby  be  deprived  of  them.^ 

All  the  cases  go  to  show,  that  statutes  of  limitation,  as  they  are 
ujBually  intended  to  be  applied,  can  never  be  considered  as  being 
of  that  class  of  laws,  which  are  so  expressly  interdicted  by  the 
constitutional  and  paramount  law  of  our  country.' 

1  Battles  V.  Forbes,  18  Pick.  (Mass.)  R.  532 ;  19  Id.  578. 

<  Baker  v.  Jackson,  I  Psine  (Oir.  Co.)  R.  559 ;  Le  Boj  v.  Ciowniiishield,  S  Mason, 
169.  The  tenns  of  45th  section  of  the  Berised  Statates  of  New  York  are  explicit,  thai 
the  provisions  of  the  statute  shall  not  applj  to  "  cases  where  the  right  of  action  shaU 
have  accmed,  or  the  right  of  entry  shall  exist  before  the  time  when  this  chapter  takes 
effect  as  a  law ;  bnt  the  same  shall  remain  subject  to  the  laws  now  in  force.  See  Jack- 
son V.  Brooks,  14  Wend.  (N.  T.)  B.  649.  By  i  29  of  the  Act  of  Limitations  of  Yeiv 
mont:  "  The  proyisions  of  this  chapter,  which  alter  or  rary  the  law  now  in  force  rela* 
tiye  to  the  limitation  of  actions,  shall  not  apply  to  any  case  where  the  canse  of  action 
accrues  before  this  chapter  shall  take  effect  and  go  into  operation ;  and  in  all  cases 
where  the  canse  of  action  accmes  before  this  chapter  takes  effect,  the  laws  now  in  force, 
limiting  the  time  for  the  commencement  of  suits  thereon,  shall  continue  in  operation." 
It  was  held  in  New  Hampshire,  that  an  act  of  the  legislature  repealing  an  act  of  limita- 
tions, was,  with  respect  to  all  actions  pending  at  the  time  of  the  repeal,  which  were  pre- 
viously barred,  to  be  retrospective  and  contrary  to  the  State  constitution.  Woart  v, 
Winnick,  3  N.  Hamp.  B.  478.  The  legislature  have  no  authority,  under  the  constitu- 
tion, to  suspend  the  operation  of  a  general  law  in  favor  of  an  individual.  Holden  v. 
James,  11  Mass.  R.  396.  [A  statute  of  limitations  may  well  apply  to  contracts  in 
existence  at  the  time  of  its  passage,  provided  a  reasonable  time  be  allowed  before  the 
statute  takes  efibct,  or  the  debt  is  barred  within  which  creditors  may  institute  their  ac- 
tions. Pierce  v.  Tobey,  5  Met  (Mass.)  168 ;  Fhtteison  t^.  Oaines,  6  How.  (U.  S.)  550; 
Pearce  v.  Patton,  7  B.  Mon.  (Ken.)  172;  Sleeth  v,  Mnrphy,  1  Morris  (Iowa),  321 ; 
West  Fel.  R.  R.  Ck>.  v.  Stockett,  13  S.  &  M.  (Miss.)  375 ;  Real  v.  Nason,  2  Shep. 
(Me.)  344 ;  Bk.  of  Ala.  v.  Dutton,  9  How.  (U.  S.)  522 ;  Webster  v.  Cooper,  14  How. 
(U.  S.)  488;  Winston  v,  McCk)rmick,  1  Carter,  (Ind.)  56 ;  Pritchaid  v,  Spencer,  2  Id. 
486 ;  De  Cordova  v.  Galveston,  4  Texas,  470 ;  Gilman  v.  Cutts,  8  Foster,  (N.  H.)  376 ; 
Willard  v.  Harvey,  4  Id.  344 ;  Slater  v.  Cave,  S.Ohio,  (ir.  8.)  80 ;  Briscoe  o.  Anketell, 
28  Miss.  (6  Cush.)  361 ;  State  v.  Clark,  7  Ind.  469;  Cox  v.  Brown,  6  Jones,  (N.  C.) 
Law,  100 ;  Phares  v.  Walters,  6  Clark  (Iowa),  106 ;  Kilboum  v.  Lockman,  8  Id.  3S0 ; 
Wright  v.  Keithler,  7  Id.  92 ;  Martin  «.  Martin,  35  Ala.  560 ;  Holcombe  v.  Tracy,  2 
Minn.  241 ;  Smith  v,  Packard,  12  Wis.  371 ;  Fiske  v.  Briggs,  6  R.  I.  557 ;  Callaway  o. 
Nolley,  31  Mis.  393 ;  Beesley  v.  Spencer,  25  HI.  216 ;  Howell  v.  Howell,  15  Wis.  55 ; 
Elliot  9.  Lochnane,  1  Kansas,  126 ;  Root  v.  Bradley,  Id.  437.  It  has  been  held,  how- 
ever, in  Arkansas,  that  the  statute  of  1844  does  not  apply  to  cansei  of  action  which  htcl 
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23.  It  has,  with  the  fiill  force  of  truth,  been  remarked  in  refer- 
ence to  statute  of  limitations  of  Maryland,  that  ^^  this  is  not  the 
epoch,  when  that  salutary  protection,  which  the  legislature  has 
wisely  thrown  around  us,  as  a  safeguard  against  fraud  and  oppres- 
aon,  should  be  frittered  away  by  judicial  refinements  and  subtile 
exceptions  that  never  entered  into  the  contemplation  of  its  en- 
lightened framers ;  ^  and  it  has  for  many  years  been  a  subject  of 
avowed  and  sincere  regret  with  the  most  distinguished  judges  and 
eminent  jurists  of  the  age,  that  any  constructive  innovations  were 
ever  ingrafted  upon  acts  of  limitation.'  The  result  of  this 
awakening  sense  of  the  importance  of  adhering  more  rigidly  to 
the  letter  and  true  meaning  of  these  statutes  has  been  a  gradual 
restoration  of  the  more  guarded  and  rational  construction  which 
for  a  period  uninterruptedly  succeeded  the  act  of  limitations  of 
21  James  I.  The  views  generally,  indeed  invariably,  entertained 
by  our  State  courts  of  the  present  day,  it  will  be  seen  in  the 

acorood  at  the  time  of  its  passage.  Calrert  v.  Lowell,  5  Eng.  (Ark.)  147 ;  Mone  v. 
McLendon,  Id.  512.  So  also  in  Kentackj  as  to  the  effect  of  the  Reyised  Statutes  where 
the  right  of  action  had  accraed  preyious  to  their  passage.  Ashbrook  r.  Quarle's  Heirs, 
15  B.  ]k£on.  (Ken.)  20.  And  in  Missonri,  Ohio,  and  California.  Bidgley  v.  Steamboat 
Beindeer,  27  Mis.  (6  Jones,)  442 ;  McKennej  v.  McEennej,  8  Ohio,  {v.  8.)  423;  Scar- 
borough V.  Dngan,  10  Cal.  305.  And  see  also  Didier  v.  Davidson,  2  Barb.  (N.  Y.)  Ch. 
477;  Williamson  v.  Field,  2  Sand.  (N.  T.)  Ch.  533;  Thompson  v,  Alexander,  11  El. 
54 ;  Brown  v.  Wikox,  14  S.  &  M.  (Miss.)  127  ;  Boyd  v,  Baringer,  23  Miss.  (1  Cnsh.) 
269 ;  Paddelford  v.  Dana,  14  Miss.  517 ;  Clemens  r.  Wilkinson,  10  Id.  97  ;  Gordon  v. 
Mounts,  2  Greene  (Iowa),  343 ;  Hinch  v.  Weatherford,  Id.  244 ;  Dickerson  v.  Morrison,  i 
1  Eng.  (Ark.)  264 ;  Lucas  v.  Tunstall,  Id.  448.  But  a  statute  extending  the  time  of 
limitation  will  not  reviye  causes  of  action  already  barred  upon  preexisting  statutes. 
Wright  o.  Oakley,  5  Met.  (Mass.)  400 ;  Joy  v.  Thompson,  1  Doug.  (Mich.)  373 ;  Haw- 
kins V.  Campbell,  1  Eug.  (Ark.)  512 ;  Conch  v.  McKee,  Id.  484;  Walker  v.  Bank  of 
Miss.  2  Id.  561 ;  Clarke  o.  Bank  of  Miss.  5  Id.  512 ;  Bobb  v.  Harlan,  7  Barr,  (Penn.) 
292 ;  Forsyth  v.  Ripley,  2  Greene  (Iowa),  181 ;  McKinney  v.  Springer,  8  Black£  (Ind.) 
606 ;  Dayis  o.  Miner,  1  How.  (Miss.)  183 ;  Stopp  v.  Brown,  2  Carter,  (Ind.)  647 ;  Wires 
V.  Farr,  25  Vt.  41 ;  Right  v,  Martin,  11  Ind.  124 ;  Sprecker  v,  Wakely,  11  Wis.  432 ; 
HiU  V.  Kricke,  Id.  442 ;  Baldro  v.  Tolmie,  1  Oregon,  176  ;  Garfield  v,  Bemis,  2  Allen, 
(Biass. )  445.  Nor  take  away  rights  acquired  by  possession.  Knox  v,  Cleveland,  13  Wis. 
245.  If,  however,  the  cause  of  action  be  not  already  barred,  the  statute  extending  the 
time  win  apply.  Winston  v.  McCormick,  1  Smith,  (Ind.)  8 ;  Chandler  v.  Chandler,  21 
Ark.  95.  And  see  Royoe  v.  Hardy,  24  Yt.  (1  Deane,)  620 ;  Henry  v,  Thorpe,  14  Ala. 
103 ;  Cox  V.  Davis,  17  Id.  714.  In  Louisiana,  it  is  held  that  where  there  is  a  change  in 
the  limitation,  the  time  prior  to  the  change  is  reckoned  according  to  the  law  then  in 
force,  and  the  subsequent  time  according  to  the  new  statute.  Deal  v.  Patterson,  12  La. 
Ann.  R.  728.] 

^  Per  Dorsey,  J.  in  delivering  the  opinion  of  the  court  in  Green,  Executor,  v,  John- 
son et  ttz.,  3  Gill  &  Johns.  (Md.)  R.  894. 

2 


18  LDfTTATIONS  OF  AOTIOKS,  ETC.  [CHAP.  IL 

reports,  are  responsive  to  those  expressed  as  long  since  as  the  year 
1812,  by  Mr.  Justice  Livingston,  of  the  Supreme  Court  of  the 
United  States."  ^^  The  court  disclaims  all  right  or  inclination  to 
put  on  statutes  of  limitation,  which  are  found  to  be  among  the 
most  beneficial  to  be  found  in  our  books,  any  other  construction 
than  their  words  import.  It  is  as  much  a  duty  to  give  effect  to 
laws  of  this  description,  with  which  courts,  however,  sometimes 
take  great  liberties,  as  to  any  other  which  the  legislature  may  be 
disposed  to  pass.  When  the  will  of  the  legislature  is  clearly 
expressed,  it  ought  to  be  followed,  without  regard  to  consequences ; 
and  a  construction  derived  from  a  consideration  of  its  reason  and 
spirit  should  never  be  resorted  to  but  where  the  expressions  are 
so  ambiguous  as  to  render  such  mode  of  interpretation  imavoid- 
able."*  "  A  statute  of  limitations,"  says  Mr.  Justice  Story,  "in- 
stead of  being  viewed  in  an  unfavorable  light  as  an  unjust  and 
discreditable  defence,  should  have  received  such  support  from 
courts  of  justice  as  would  have  made  it,  what  it  was  intended 
emphatically  to  be,  a  statute  of  reipose,^^  ^  Mr.  Justice  M'Lean,  in 
giving  the  opinion  of  the  Supreme  Court  of  the  United  States,  in 
1880,  says :  "  Of  late  years,  the  courts  in  England  and  in  this 
country  have  considered  statutes  of  limitations  more  favorably 
than  formerly.  They  rest  upon  sound  policy,  and  tend  to  the 
peace  and  welfare  of  society.  The  courts  do  not  now,  unless 
compelled  by  the  force  of  former  decisions,  give  a  strained  con- 
struction, to  evade  the  effect  of  those  statutes."  ^ 

1  Fisher  v.  Hamden,  Paine,  (Cir.  Co.)  R.  61. 

>  Bell  V.  Morrison,  1  Peters,  (U.  S.)  R.  860. 

'  M'Cluny  v.  Silliman,  8  Peters,  (U.  S.)  R.  270.  See  also  Richmond  o.  Maryland 
Ins.  Co.  S  Crancb,  (U.  S.)  R.  S4 ;  Beattj  v.  Bume8,Id.  9S ;  Bradstreet  o.  Huntington, 
5  Peters,  (U.  S.)  R.  407.  As  to  the  corresponding  views  entertained  bj  the  State  courts, 
see  post,  chap,  on  New  Promises  and  Acknowledgments.  There  is  a  perfect  coinci- 
dence between  the  views  expressed  by  courts,  both  American  and  English,  at  the  present 
day,  and  those  expressed  by  Sir  Orlando  Bridgman,  "  one  of  the  most  eminent  lawyers 
about  the  period  of  the  Restoration.''  In  Benyon  v.  Evelyn,  Orl.  Bridgman's  Judgments, 
363  (Anno  1664),  he  says,  in  referenee  to  the  limitation  of  actions : ''  It  is  better  to  suffer 
a  particular  mischief  than  a  general  inconvenience ;  and  such  a  one  must  happen  if  way 
be  given  to  equitable  constructions  against  the  letter  of  the  act,  which  is  that  they  shall 
be  sued  within  six  years  after  the  cause  of  action.  But  it  rests  not  there,  but  adds, '  ani 
not  after/  which  negative  words  are  the  strongest  that  can  be  in  law."  Wilk.  on  Lim. 
52.  The  volume  of  Bridgman's  Reports  was  printed  from  the  MSS.  of  Mr.  Hai^grave, 
and  first  appeared  in  1823.  They  embrace  the  period  between  1660  and  1667.  Mr. 
Fonblanque  speaks  of  these  reports,  of  which  Mr.  Hargrave  had  lent  him  the  MSS.,  ai 
far  exceeding  Carter^s  in  copiousness,  depth,  and  correctness.  2  Treat,  on  Eq.  172,  n. 
See  "Reporter's  Chron.  Arranged,"  by  Wallace,  p.  41 :  Philadelphia,  1845.    [Phillipa 
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24.  Under  the  thirty-fourth  section  of  the  Judiciary  Act  of 
1789,  the  acts  of  limitations  of  the  several  States,  where  no 
special  provision  has  been  made  by  Congress,  form  a  rule  of 
decision  in«the  coujrts  of  the  United  States ;  and  the  same  effect 
is  given  to  them  as  is  given  in  the  State  courts.^  In  accordance^ 
besides,  to  a  steady  course  of  decisions  for  many  years,  the  Fed- 
eral judiciary  feel  it  an  incumbent  duty  carefully  to  examine  and 
ascertain  if  there  be  a  settled  construction  by  the  State  courts  of 
the  statutes  of  the  respective  States,  where  they  are  exclusively  in 
force ;  and  to  abide  by  and  follow  such  construction,  when  found 
to  be  settled.^  There  is  no  unwritten  or  common  law  of  the 
Union.  The  rule  of  action  is  found  in  the  different  States,  as  it 
may  have  been  adopted  and  modified  by  legislation  and  a  course 
of  judicial  decisions.  The  rule  of  decision  must  be  found  in  the 
local  law,  written  or  unwritten.^ 

V.  Pope,  10  B.  Mon.  (Ken.)  163 ;  DtckinBOQ  v.  McCannej,  5  Geo.  486;  Elder  v,  Brad- 
ley, 2  Sneed,  (Tenn.)  247 ;  McCarthy  «.  White,  21  Cal  495.  And  lee  also  Bodell  v. 
Janney,  \  194,  note.] 

1  M'Clany  v,  Silliman,  S  Peten,  (U.  S.)  B.  270. 

>  Bank  of  United  States  v,  Daniels,  12  Peters,  (U.  S.)  B.  32.  See  also  Woodworth 
V.  Spalford,  2  McLean,  (Cir.  Co.)  B.  16S ;  Jasper  v.  Potter,  Id.  579.  "  We  are  bonnd," 
says  Mr.  Jnstice  Catron,  in  giving  the  opinion  of  the  Supreme  Court  of  the  United 
States,  "  to  conform  to  the  decisions  of  the  State  courts  of  Kew  Yoi^,  in  the  construc- 
tion of  their  acts  of  limitation."  Harpending  v,  Dutch  Church,  16  Peten,  (U.  S.)  B. 
455 ;  [Porterfield  v.  Clark,  2  How.  (U.  S.)  76.] 

*  Per  Mr.  Justice  McLean,  in  Lorman  v,  Clark,  2  McLean,  (Clr.  Co.)  B.  572. 
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CHAPTER  III. 

LIMITATIONS  OF  SUITS  IN  EQUITT. 

25.  It  requires  but  a  partial  familiarity  with  the  rules  and 
practice  of  a  court  of  equity  to  be  aware  that  laches  and  neglect 
have  been  invariably  and  decidedly  discountenanced  in  that  court ; 
and  that  it  was  so  from  the  commencement  of  its  jurisdiction,  and 
before  any  positive  act  of  the  legislature  for  the  limitation  of 
actions  at  law  was  promulgated.  From  the  period  when  proceed- 
ings at  law  were  subject  to  particular  limitations,  courts  of  chan- 
cery have,  with  striking  uniformity,  applied  it  in  similar  cases 
within  the  sphere  of  their  jurisdiction.^  Sir  Thomas  Plummer, 
Master  of  the  Bolls,  after  reviewing  the  cases  in  which  lapse  of 
time  had  been  considered  a  bar  in  those  courts,  stated  the  effect 
of  them  to  be,  first,  that  they  have  ever,  upon  general  principles 
of  their  own,  even  when  there  was  no  analogous  statutable  bar, 
refused  relief  to  stale  demands,  where  the  party  had  slept  upon  his 
right ;  and  secondly ^  that,  after  a  bar  has  been  fixed  by  statute  to 
the  legal  remedy,  the  remedy  in  a  court  of  equity  has,  in  analo- 
gous cases,  been  confined  to  the  same  period.  He  then  stated  it 
to  be  clear,  that,  had  the  claim  in  question  before  him  been  the 
claim  of  a  legal  estate  in  a  court  of  law,  the  remedy  would  have 
been  barred  by  the  statute  of  limitations ;  and  it  was  therefore 
clear  that,  being  an  equitable  claim,  the  remedy  was  equally 
barred  in  a  court  of  equity.^ 

1  See  Smith  r.  Clay,  3  Bro.  Ch.  IL  630 ;  Bond  v.  Hopkins,  1  Sch.  &  Lefr.  B.  413 ; 
Beckford  v.  V7ade,  17  Yes.  B.  96 ;  Cholmondeley  v.  Clinton,  2  Jac  &  Walk.  Ch.  B.  1  ; 
Kane  v.  Bloodgood,  7  Johns.  (N.  Y.)  Ch.  B.  90. 

*  Cholmondeleyu.  Clinton,  <upra ;  [Bowman  r.  Wathen,  1  How.  (U.  S.)  189;  Chap- 
man v.  Batler,  2S  Me.  19;  Phillips  v.  Bogers,  12  Met.  (Mass.)  405.  But  when  the 
court  perceives  that  the  party  complaming  has  equitable  rights,  and  that  the  remedy  at 
law  might  have  proved  insufficient,  or  for  other  good  reasons,  it  will  not  refuse  relief 
although  the  claim  has  been  outstanding  for  a  long  time.  Ibid. ;  Mason  v.  Crosby,  I 
Daveis,  (U.  S.)  303 ;  Lunn  v.  Johnson,  3  Ired.  (N.  C.)  Ch.  70.  And  see  also  Ban- 
croft t;.  Andrews,  6  Cush.  (Mass.)  493 ;  Kimball  v.  Ives,  17  Yt.  430 ;  s.  c.  8  Law  Bep. 
265.  On  the  other  hand,  even  where  claims  are  not  barred  by  the  statute  of  limitations, 
a  court  of  equity  will  refuse  to  Interfere  after  a  considerftble  lapse  of  time,  from  consid- 
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26.  "  Courts  of  equity,"  says  Lord  Redesdale,*  "  are  not  within 
the  words  of  the  statutes^  because  the  words  apply  only  to  partic- 
ular legal  remedies ;  but  they  are  within  the  spirit  and  meaning  of 
the  statutes,  and  have  been  always  so  considered."  In  point  of 
language,  he  thought  it  was  a  mistake  to  say  that  courts  of  equity 
act  merely  in  analogy  to  the  statutes ;  and  in  his  apprehension  they 
w^j^in.  obedience  to  them.  That  they  act  in  obedience,  it  has  been 
pronounced  by  eminent  authority  ^  to  be  correct  in  its  apfdicatian 
to  a  particular  class  of  cases,  as,  for  example,  in  matters  of  account, 
to  which  they  directly  apply,  and  seem  equally  obligatory  upon 
each  court.  There  is  a  class  of  cases,  however,  in  respect  to  which 
courts  of  equity  act  upon  the  analogy  of  limitations  at  law.  In 
illustration  of  this  proposition,  the  following  cases  are  given  in  the 
able  work  just  referred  to  below :  If  a  legal  titie  would,  in  eject- 
ment, be  barred  by  twenty  years'  adverse  possession,  courts  pf 
equity  will  act  upon  the  like  limitation,  and  apply  it  to  all  cases  of 
relief  sought  upon  equitable  tities,  or  claims  touching  real  estate  ; 
if  the  mortgagee  has  been  in  possession  of  the  estate  mortgaged  for 
twenty  years,  without  acknowledging  the  existence  of  the  mort- 
gage, it  will  be  presumed  that  the  mortgage  is  foreclosed,  and  that 
he  holds  by  aa  absolute  titie ;  if  the  mortgagor  has  been  in  posses- 
sion of  the  mortgaged  estate  for  the  like  space  of  time,  without 
acknowledging  the  mortgage  debt,  it  will  be  presumed  to  be  paid ; 
if  a  judgment  creditor  has  lain  by  for  twenty  years,  without  any 
effort  to  enforce  his  judgment,  and  it  has  not  been  acknowledged 
by  the  debtor  within  that  time,  it  will  be  presumed  to  be  satisfied. 
"  Wherever,"  says  Sir  Thomas  Plummer,  "  any  statute  has  fixed 
the  periods  of  limitations,  by  which  the  claim,  if  it  had  been  made 
in  a  court  of  law,  would  have  been  barred,  the  claim  has  been,  by 

ezBtioofl  of  pnblie  policy,  and  from  the  difl&enltj  of  doing  entixe  jnstioe  between  the 
parties  (which,  aa  a  court  of  coDecience,  it  ib  boimd  to  do),  when  the  original  traniao- 
tions  maj  hare  become  obscnre  by  time  and  the  eridenoe  may  be  lost  Fersoa  v. 
Sanger,  I  Dayeii,  (TJ.  8.)  26S;  Hnnt  v.  Ellison,  8S  Ala.  178;  Wilson  v.  Antbony, 
19  Ark.  16;  Mason  v.  Crosby,  1  W.&M.  (U.  S.)  34S;  Eerby  v.  Jacobs,  IS  B.  Mon. 
485 ;  Baker  v.  Baker^  Id.  406 ;  Hamlin  v,  Mebane,  1  Jones,  (N.  C.)  £q.  18 ;  post,  i  171. 
But  if  jfrand  exists,  or  the  delay  is  satisfactorily  aoooonted  for,  or  snob  a  coarse  would 
work  injustice,  the  lapse  of  tone,  short  of  tlie  statute  of  limitations,  is  no  bar.  War- 
ner V.  Daniels,  1  W.  ft  M.  (U.  8.)  90.  A  claim  to  re^  property,  however,  will  not  be 
permitted  to  be  barred  by  a  lapse  of  tame  shorter  than  that  wbidi  woold  have  barred 
an  action  of  ejectment  at  law.    Dagan  v,  Gittings,  8  Gill,  (8.  C.)  138.] 

1  Horeden  e.  Lord  Aanesley,  %  Scb.  &  Lefr.  B.  889. 

s  2  Story,  Eq.  Jur.  S  1520. 
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analogy,  confined  to  the  same  period  in  a  court  of  equity."  ^  It 
was  said  by  Mr.  Justice  Oatron,  in  giving  the  opinion  of  the 
Supreme  Court  of  the  United  States,  in  1838,  that  courts  of  equity 
are  no  more  eiempt  from  statutes  of  limitation  than  courts  of 
law.' 

27.  As  to  the  application  of  the  rule  in  those  States  of  this 
country  wherein  there  was  no  equitable  jurisdiction  estaMished 
when  the  statute  of  limitations  was  passed,  we  have  the  following 
exposition  of  Parker,  0.  J.,  in  delivering  the  opinion  of  the  Su- 
preme Court  of  Massachusetts :  ^^  The  statute  of  limitations  may 
not,  in  terms,  reach  suits  in  equity  in  England,  because  it  speaks 
of  actionSj  which  is  a  term  generally  signifying  suits  at  common 
law.  But  it  should  be  considered  that  our  statute  of  limitations 
was  enacted  long  before  there  was  any  remedy  by  suit  in  equity, 
and  that  the  legislative  provision  covered  all  the  remedies  for  debt 
on  simple  or  implied  contracts  then  known  in  the  Commonwealth ; 
specially  including  actions  of  account,  which  was  the  only  remedy 
by  one  partner  against  the  other,  without  an  express  promise  to 
account.  When  new  remedies  were  given  on  particular  subjects, 
for  which  remedies  also  at  common  law  existed,  though  not  so  con- 
venient, it  cannot  be  supposed  the  legislature  intended  a  virtual 

^  Cholmondeley  v.  Clinton,  2  Mer.  Cb.  B. 

*  Bank  of  United  States  o.  Daniels,  12  Feten,  (U.  S.)  B.  56.  See  also  Kane  v. 
Bloodgood,  7  Johns.  (N.  Y.)  Ch.  B.  90;  Bobinson  v.  Hook,  4  Ifason,  (Cir.  Co.)  B. 
189 ;  Miller  v.  M'Intyre,  6  Peters,  (U.  S.)  B.  61 ;  Baker  v.  Biddle,  Bald.  (Cir.  Co.)  B. 
419;  Hawkins  v,  Barney,  5  Peters,  (U.  S.)  B.  457;  Conlton  v.  V7aters,  4  Id.  62; 
Boone  v.  Chiles,  10  Id.  177;  Elsmendorf  v.  Taylor,  lOWbeat  (U.  S.)B.  152;  Bow- 
man (deriaees  of)  v.  Walten,  2  M'Lean,  (Cir.  Co.)  B.  376 ;  Piatt  t;.  Yattier,  1  Id.  16 ; 
a.  0.  9  Peters,  (U.  S.)  B.  416.  The  statute  has  no  application,  eo  nomine,  to  a  bill  in 
eqoity,  even  when  that  is  ooncorrent  with  the  remedy  at  law ;  yet  a  oonrt  of  chancery 
allows  it  to  be  pleaded  in  snch  case,  for  the  reason  that  the  party  should  not  be  allowed 
to  erade  its  effect  by  resorting  to  another  forum.  People  v.  Everest,  4  Hill,  (N.  Y.)  B. 
71,  per  Cowen,  J. ;  [Bruen  v.  Hone,  2  Barb.  (N.  Y.)  S.  C.  586 ;  McCartee  v.  Camel,  1 
Barb.  (N.  Y.)  Ch.  455 ;  Michoud  v.  Girod,  4  How.  (U.  S.)  591 ;  Taylor  v,  Benham,  5 
How.  (U.  S.)  233;  Perkins  v.  Cartwell,  4  Har.  (Del.)  270;  Manchester  v.  Matthewson, 
3  B.  I.  237 ;  Dean  v.  Dean,  1  Stat.  (N.  J.)  425 ;  Yardeman  v,  Lawson,  17  Texas,  10. 
And  see  post,  ^  77,  n.  If  the  matter  in  controversy  m  a  oonrt  of  chancery  is  of  a  purely 
equitable  nature,  not  cognizable  in  a  court  of  law,  the  statute  of  limitations  has  no  ap- 
plication, but  the  oonrt  will  apply  the  doctrine  of  neglect  and  lapse  of  time  according 
to  discretion,  regulated  by  precedents  and  the  peculiar  circumstances;  but  when  the 
two  courts  hare  concurrent  jurisdiction,  and  also  when  the  aid  of  equity  ia  invoked  on 
account  of  special  circumstances,  such  as  the  need  of  a  discovery,  the  difficulty  of  pro- 
ceeding at  law  or  the  like,  the  statute  is  as  effectual  a  bar  as  at  law,  with  the  qualifica- 
tion, that  in  cases  of  fraud  it  commences  running  from  the  time  of  the  discovery  of  the 
fraud.    Per  Hofiinan,  Y.  Ch.,  Lawrence  v.  Trustees,  &c.,  2  Denio,  (N.  Y.)  577.] 
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repeal  of  the  statute  of  limitations^  and  thus  to  open  the  door  of 
litigation  on  subjects  which  had  slept  quietly  for  years  under  that 
statute.  Nothing  but  an  express  declaration  of  the  legislative  will 
could  work  so  unexpected  an  effect.  The  statute,  Xherefore,  oper- 
ates with  us  ex  vigore  9U0j  in  equitj  as  well  as  at  law,  and  not  by 
the  discretion  or  courtesy  of  courts."  ^  The  truth  is,  that  statutes 
of  limitation,  in  this  country,  are  very  much  like  that  of  James, 
and,  at  the  time  when  they  were  passed,  the  legislature  well  under- 
stood the  manner  in  which  courts  of  equity  had  previously  consid- 
ered statute.  This  knowledge  is  in  itself  a  strong  presumption  of 
an  intention,  on  the  part  of  the  legislature,  to  bind  courts  of  equity 
as  well  as  courts  of  law.^ 

28.  The  want  of  a  court  of  equity  in  a  State  does  not  affect  the 
exercise  of  chancery  jurisdiction  by  the  Federal  courts  in  such 
State.  The  jurisdiction,  it  has  been  held,  extends  alike  to  all  the 
States,  and  gives  relief  where  plain  and  adequate  redress  cannot  be 
held  at  law,  agreeably  to  the  well-established  rule  in  the  English 
chancery.^ 

29.  So  strictly  are  the  above  rules  adhered  to  in  a  court  of 
equity,  that  persons  laboring  under  any  of  the  disabilities  specified 
in  the  statute  will  be  allowed  the  same  time,  and  no  more,  than 
they  would  be  entitled  to  in  the  case  of  an  action  at  law.^  The 
original  consideration  of  a  note  has  nothing  to  do  with  the  force 
and  effect  of  the  plea ;  and  there  is  no  good  reason  why  the  de» 
fendant  should  be  obliged  to  make  discoveries,  in  order  to  enable 
the  plaintiff  to  try  the  experiment,  how  far  they  may  enable  him  to 
defeat  the  plea  at  law.^ 

^  Fttmam  t;.  Brooks,  9  Pick.  (Biass.)  R.  S43 ;  [Bradford  v,  Spyker,  82,  Ala.  134.] 
8ee  also  M'Craa  v.  Piermont,  16  Wend.  (N.  Y.)  B.  460;  People  v.  ETerest,  4  Hill, 
(N.  Y.)  B.  7 ;  Humbert  v.  Trinity  Chorch,  24  Wend.  (N.  Y.)  B.  587,  and  7  Paige, 
(N.  Y.)  Ch.  B.  195 ;  Hayden  v.  Bncklin,  9  Id.  512 ;  Saunders  v,  Catlin,  1  Dev.  &  Bat 
(N.  C.)  B.  95 ;  Bidley  v,  Hetman,  10  Ohio,  B.  524 ;  Long  v.  White,  5  J.  J.  Marsh.  (Ken.) 
R.  231 ;  Beeres  v.  Dougherty,  7  Yeiig.  (Tenn.)  B.222 ;  Tieman  v,  Bescariere's  Adm'r, 
10  6iU  &  Johns.  (Md.)  B.  218. 

s  £lmendorf  t;.  Taylor,  10  Wheat.  (IT.  S.)  B.  168.  [This  statute  is  not  m  terms  ap- 
plicable to  proceedings  in  snrrogate's  courts;  but  there  is  no  reason  why  an  action^ 
barred  in  all  other  courts,  should  be  sustained  in  the  surrogate's  court.  Paff  v,  Kinney, 
1  Bred.  (N.  Y.)  1 ;  Smith  t;.  Bemington,  42  Barb.  (N.  Y.)  75.] 

*  Per  Mr.  Justice  M'Lean,  in  Lorman  v.  Clarke,  2  M'Lean,  (Cir.  Co.)  B.  573. 

*  Sndgden  on  Vend.  242;  Demarest  o.  Wynkoop,  3  Johns.  (N.  Y.)  Ch.  B.  129; 
[Perkins  r.  Cartwell,  4  Har.  (Del.)  270.] 

ft  Lansing  r.  Star,  2  Johns.  (N.  Y.)  Ch.  B.  150.  When  the  relief  sought  in  equity 
is  not  more  comprehenslTe  than  that  which  might  hare  been  obtained  in  an  action  for 
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80.  There  are,  however,  cases  in  which  courts  of  equity  will 
interpose  to  prevent  the  bar  of  statutes  of  limitation,  as,  for  ex- 
ample, if  a  party  has  perpetrated  a  fraui  which  has  not  been  dis- 
covered, until  the  statutable  bar  may  apply  to  it  at  law.  That  the 
enactment  is  positive  is  not  allowed  to  be  used  against  conscience,^ 
and  an  equitable  tribunal  will  supply  and  administer,  within  its  own 
jurisdiction,  a  substitute  for  an  original  legal  right,  of  which  a  party 
has  been  fraudulently  and  unjustly  deprived.^  The  case  of  Pulte- 
ney  v.  Warren  ^  established  the  principle  that  where  a  party  applies 
to  a  court  of  equity,  and  carries  on  an  unfounded  litigation,  pro- 
tracted under  circumstances  and  for  a  great  length  of  time,  which 
deprives  his  adversary  of  his  legal  rights,  a  substitute  for  the  legal 
right  of  which,  the  party  so  prosecuting  an  unfounded  claim,  has 
deprived  his  adversary,  should  be  supplied  and  administered. 
Upon  the  same  principle,  a  court  of  equity  will  give  a  party  inter- 
est out  of  the  penalty  of  a  bond,  wherever  by  unfounded  litigation 
the  obligor  has  prevented  the  obligee  from  prosecuting  his  claim, 
at  the  time  when  his  legal  remedy  was  available.^  For  such  rea- 
son, when  a  party,  by  unfounded  litigation,  has  prevented  an  an- 
nuitant from  receiving  his  annuity,  the  court  will,  in  some  cases, 
give  interest  upon  the  annuity.^  In  such  cases,  courts  of  equity 
do  no  more  than  supply  and  administer,  within  their  own  jurisdic- 
tion, a  substitute  for  the  original  right  of  the  obligee,  of  which  he 
has  been  unjustly  deprived  by  the  misfeasance  of  the  obligor.^ 

money  had  and  received,  the  complainant  is  barred,  as  he  would  have  been  at  law,  by 
the  statute  of  limitations.  Tieman  v.  Bescariere's  Admimatrators,  10  Gill  &  Johni. 
(Md.)  R.  217. 

1  See  post,  ch.  on  The  Replication  of  Frand. 

>  Per  Lord  Bedesdale,  in  Bond  o.  Hopkins,  S  Sch.  &  Lefr.  B.  630;  and  2  Story  on 
Eq.  Jnr.  p.  906. 

*  Polteney  v.  Warren,  6  Yes.  B.  73. 

*  Md. 

^  Per  Lord  Chanoellor  Cottenham,  in  East  Ind.  Co.  v.  Campion,  11  Bligh,  R.  15S. 

*  Story  on  Eq.  Jur.  S  1316  o ;  Giant  v.  Grant,  2  Boss.  Ch.  B.  598 ;  s.  a  2  Sim.  Ch. 
B.  340. 
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CHAPTER   IV. 

LIHITATION  OF  SUITS  IN  ADMIRALTT. 

81.  The  statute  of  limitations  of  James  has  never  been  consid- 
ered as  pleadable  in  the  English  courts  of  admiralty,  in  matters  of 
which  that  court  has  cognizance,  and  where  the  proceedings  are 
according  to  the  rules  of  admiralty  law.  And,  therefore,  for  a 
suit  upon  a  contract  super  altum  mare^  no  prohibition  lies  upon 
their  refusal  of  a  plea  of  that  statute.^  But  by  the  17th  section  of 
the  statute,  4  Anne,  c.  16,  it  is  enacted,  ^^  that  all  suits  and  actions 
in  the  court  of  admiralty  for  seamen's  wages  shall  be  commenced 
and  sued  within  six  years  next  after  the  cause  of  such  suits  and 
actions  shall  accrue,  and  not  after."  A  proviso  is  then  added  in 
favor  of  persons  who  are  infants,  &c.  And  in  case  of  a  defendant 
beyond  seas,  it  is  enacted,  that  if  any  person  against  whom  there 
shall  be  any  such  cause  of  suit  for  seamen's  wages,  and  also  any 
of  the  causes  of  action  in  the  statute  of  James,  shall  be  at  the  time 
any  such  cause  of  suit  accrued  beyond  the  seas,  then  the  person 
entitled  to  any  such  siiit  or  action  shall  be  at  liberty  to  sue  such 
person  after  his  return  from  beyond  the  seas,  within  such  times  as 
are  respectively  limited  for  the  bringing  of  suits  by  the  last-men- 
tioned statute. 

32.  The  principle,  that  when  an  English  statute  has  been  made, 
in  amendment  of  the  common  law  of  England,  it  is  to  be  here  con- 
sidered as  a  part  of  our  common  law,  has  been  pronounced  inap- 
plicable to  the  before-mentioned  statute  of  Anne.  Thus,  Mr.  Jus- 
tice Story  thought  that  that  statute  was  not  in  amendment  of  the 
common  law,  as  it  merely  prescribed  a  limitation  as  to  suits  in  one 
particular  court.  The  colonial  courts  of  common  law,  he  said, 
might  well  adopt  some  English  statutes  in  amendment  of  the  com- 
mon law,  as  applicable  to  tiie  state  of  the  colonies.  But  the  courts 
of  admiralty  in  the  colonies  were  governed,  in  their  principles  and 
practice,  by  more  general  considerations.    And  the  omisssion,  on 

^  Ewer  9.  Jones,  6  Mod.  25 ;  V^alker  v.  The  Deoa  and  Chapter  of  York,  3  Keb.  366, 
392 ;  Hyde  v.  Partridge,  8  Salk.  227. 
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the  part  of  Parliament,  to  restrict  them  to  any  period,  in  relation 
to  entertaining  suits,  when  it  did  restrict  the  high  court  of  admi- 
ralty, might  well  be  considered,  he  observed,  as  equivalent  to  a 
declaration  that  their  proceedings  ought  to  remain  according  to 
the  general  course  of  the  admiralty.  And  he  thought  if  it  was 
shown  that  the  above-mentioned  statute  of  Anne  had  been  in  fact 
adopted  in  practice  by  the  colonial  courts,  before  the  Revolution,  it 
would  not  follow  that  it  was  obligatory  upon  the  admiralty  courts, 
organized  under  the  government  of  the  Union.  They  derived,  he 
said,  their  powers  and  authority  from  the  Constitution  and  laws  of 
the  United  States,  and  had  no  connection  with,  or  dependence 
upon,  the  colonial  or  vice-admiralty  courts;  and  as  far  as  he 
knew,  no  statute  of  limitation,  not  absolutely  addressed  to  a  court, 
has  ever  been  admitted  to  control  its  general  jurisdiction  over 
suits.  He,  therefore,  on  these  grounds,  thought  himself  authorized 
to  adjudge,  that  the  statute  of  Anne,  limiting  suits  in  admiralty, 
is  not  a  bar  to  such  suits  in  the  courts  of  the  United  States.^ 

It  appears  singular  that  the  Congress  of  the  United  States,  in 
regulating  suits  for  mariners'  wages  in  the  admiralty,  should  have 
neglected  to  prescribe  a  limitation  as  to  the  time  when  such  suits 
shall  be  brought.  And  as  the  admiralty  and  maritime  jurisdiction 
in  this  country  is  exclusively  confined  to  the  courts  of  the  United 
States,  a  statute  of  limitations  of  a  State  is  not  applicable  to  the 
admiralty  side  of  these  courts,  even  if  so  intended.  The  State 
laws,  it  may  be  added,  which  prescribe  a  limitation  for  actions,  are 
only  intended  to  apply  to  actions  at  common  law.  And  in  no 
other  cases  can  State  regulations  or  limitations  govern  the  Federal 
courts,  unless  they  fall  within  the  principles  of  universal  law, 
which  direct  and  limit  the  application  of  lex  loci.^ 

88.  Courts  of  admiralty,  however,  like  courts  of  equity,  will 
not  entertain  suits  upon  stale  demands ;  and  will,  upon  general 
principles,  assume  some  limitations.^  Thus,  in  a  libel  for  wages, 
where  more  than  twdve  years  had  elapsed  between  the  end  of  the 
voyage  and  the  commencement  of  the  suit,  Mr.  Justice  Story 
held  such  delay,  imexplained,  to  be  decisive  against  the  libellants. 
"  Although,"  he  said,  "there  is  no  prescribed  limits  beyond  which, 
in  the  exercise  of  admiralty  jurisdiction,  the  courts  of  the  United 

I  Willard  v.  Dorr,  8  Mason,  (Cir.  Co.)  R.  91. 
9  Brown  v.  Jones,  2  Gallis.  (Cir.  Co.)  R.  477. 
«  WilUrd  V,  Dorr,  a  Mason,  (Cir.  Co.)  R.  95. 
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States  may  not  take  cognizance  of  suits ;  yet  it  has  been  the  con- 
stant habit  of  admiralty  courts  to  refuse  their  aid  in  favor  of  old 
and  dormant  claims.  Like  courts  of  equity,  they  prescribe  a  rule 
to  themselves,  by  analogy  to  those  positively  prescribed  by  courts 
of  common  law,  beyond  which,  unless  under  special  circumstances, 
constituting  a  just  exception,  they  will  not  interpose.  The  repose 
of  the  commercial  world  requires  this  forbearance ;  for  otherwise 
demands  would  perpetually  spring  up  after  the  evidence  to  repel 
them  was  gone,  by  the  death  or  dispersion  of  witnesses,  or  by  the 
loss  of  important  documents.  So  that  lapse  of  time  and  acquies- 
cence of  parties  constitute  material  ingredients  in  every  claim, 
which  is  sought  to  be  enforced  through  the  instrumentality  of 
tribunals  of  justice.  When  there  are  no  positive  bars,  presump- 
tions are  often  indulged  which  are  equally  fatal  to  a  recovery.^ 
According  to  the  exposition  of  the  law  upon  this  subject,  at  a 
more  late  period,  courts  of  admiralty,  like  courts  of  equity,  govern 
themselves  in  the  maintenance  of  suits  by  the  analogies  of  the 
common-law  limitations ;  and  are  not  inclined,  unless  under  very 
strong  circumstances,  to  depart  from  those  limitations.  But, 
independently  of  any  statutable  limitations,  courts  of  admiralty 
will  not  entertain  stale  demands.^ 

1  IbicL 

*  Per  Story,  J.,  in  case  of  Brig  Sarah,  2  Snxxm.  (Cir.  Co.)  B.  213.    See  also  Pit- 
man 9.  Hooper,  3  Id.  286 ;  [Jay  v.  Allen,  Spragne,  163.] 
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CHAPTER   V. 

CLAIMS  IN  FAVOR  OF  IHB  STATE  AND  OF  THE  UNITED  STATES. 

84.  The  maxim  nullum  tempus  oetnxrrit  regi  is  a  very  ancieot 
maxim  of  the  common  law,  and  is  treated  of  both  by  Bracton^ 
and  Britton.^  It  is  also  laid  down  by  Sir  Bobert  Brook,  in 
his  ^^  Beading  "  upon  the  statute  of  limitations  of  Hen.  YUl,^  that 
the  king  is  not  bound  by  that  statute.  And  it  may  be  laid  down, 
says  Mr.  Justice  Story,  as  a  safe  proposition,  that  no  statute  of 
limitations  has  been  held  to  apply  to  actions  brought  by  the  crown, 
unless  there  has  been  an  express  provision  including  it.^  As  else- 
where stated,  where  a  statute  is  general,  and  thereby  any  preroga- 
tive, right,  title,  or  interest  is  divested  or  taken  from  the  king, 
the  king  is  not  bound,  unless  the  statute  is  made  by  express  words 
to  extend  to  him.^  And  accordingly  it  was  ruled  in  the  case  of 
Magdalen  College,®  ^^  that  the  king  has  a  prerogative,  qmd  nullum 
tempus  occurrit  regi^  and  therefore  the  general  acts  of  limitation, 
or  of  plenarty,  shall  not  extend  to  him. .  The  same  virtual  excep- 
tion, it  seems,  prevails  in  Scotland,  for  the  king  is  expressly  men- 
tioned in  the  Scottish  act  of  prescription  of  1617.^ 

85.  By  the  statute  of  21  James  I.  c.  5,  it  was  enacted  that  a 
quiet  and  uninterrupted  enjoyment  for  sixty  years  before  the  pass- 
ing of  the  act,  of  any  estate  derived  originally  from  the  crown, 
should  bar  the  crown  from  any  right  or  suit  to  recover  such  estate, 
under  pretence  of  any  defect  in  the  grant  and  title.  This  estab- 
lished the  rights  of  such  as  could  then  prove  sixty  years'  posses- 
sion. The  effect  of  this  act  grew  less  every  day,  and  in  order  to 
preserve  the  principle  of  it,  a  new  law  became  necessary,  which 
was  the  occasion  of  the  statute,  9  Geo.  IH.  c.  16.    The  latter 

^  Bracton,  lib.  2,  c.  5. 

>  Britton,  De  Droit  Le  Boj,  c.  18,  c.  29. 

'  Brook's  Beading,  67. 

*  United  States  v.  Hoar,  2  Mason,  (Cir.  Co.)  R.  312. 

^  Bac.  Abr.  Prerogative,  £.  5. 

«  U  Co.  68,  74  b;  B.  0. 1  Boll.  B.  151. 

7  Karnes's  Principles  of  Law  of  Scot.  847. 
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statute  extends  the  time  of  limitation  to  the  case  of  the  king  him- 
self, who  is  thereby  disabled  from  making  title  (except  to  liberties 
and  franchises)  beyond  the  space  of  sixty  years,  to  be  reckoned 
backwards  from  the  time  of  commencing  any  suit  to  recovery  of 
the  thing  in  question.  After  this  statute,  therefore,  a  possession 
of  sixty  years  will  bar  even  the  king,  though  the  established  max- 
im is,  that  time  will  not  run  against  him.  But  the  statute  of  9 
Geo.  m.  it  has  been  held,  though  it  bars  a  suit  of  the  king  after 
sixty  years,  does  not  pve  a  title.* 

36.  It  is  sometimes  asserted,  that  the  reason  of  the  above  maxim 
is,  that  the  king  is  always  busied  for  the  public  good ;  and,  there- 
fore, has  not  leisure  to  assert  his  right  within  the  time  limited  to 
subjects.^  The  true  reason  it  has  been  thought,  however,  is  the 
great  public  policy  of  preserving  the  public  rights,  revenues,  and 
property  from  injury  and  loss  by  the  negligence  of  public  officers.® 
And  the  prerogative  right  of  the  king  in  relation  to  acts  of  limita- 
tion in  England,  is,  in  fact,  nothing  more  than  a  reservation  or 
exception,  introduced  for  the  public  benefit,  and  is  equally  appli- 
cable to  all  governments.^  But  independently  of  any  doctrine 
founded  on  the  notion  of  prerogative,  statutes  of  limitation  should 
be  applied  according  to  the  rules  for  the  construction  of  statutes 
generally.  Where  the  government  is  not  expressly,  or  by  neces- 
sary implication  included,  it  ought  to  be  clear,  from  the  nature  of 
mischiefs  to  be  redressed,  or  the  language  used,  that  the  govern- 
ment itself  was  in  the  contemplation  of  the  legislature,  before  a 
court  of  law  would  be  authorized  to  put  such  an  interpretation 
upon  (my  statute.  And  upon  this  ground  it  was  held  by  Mr.  Jus- 
tice Story,  that  the  general  words  of  a  statute  ought  not  to  include 
the  government,  or  affect  its  rights,  unless  that  construction  be 
clear  and  indisputable  upon  the  text  of  the  act.^ 

37.  In  this  country  the  doctrine  is  clearly  well  settled,  that  no 
laches  is  to  be  imputed  to  the  government,  and  against  it  no  time 
runs  so  as  to  bar  its  rights.^    And  it  has  been  considered,  that  in 

1  Goodtitle  v,  Parker,  11  East,  48S.  ^  1  Black.  Com.  247. 

*  Per  Mr.  Justice,  in  United  States  v.  Hoar,  8up, 

*  Ibid. 

^  Per  Mr.  Justice  Stoij,  in  United  States  v.  Hoar,  sap,  [And  this  role  applies  as 
wdl  to  personal  actions  against  a  surety  on  an  official  bond,  as  to  entries  on  land  and 
similar  cases,  unless  the  State  be  expresslj  named,  and  her  rights  therebj  waiyed.  Mc- 
Keehan  v.  Com.  8  Barr,  (Penn.)  151.    But  see  contraf  State  v,  Pratte,  8  Mis.  286.] 

*  Inhabitants  of  Stonghton  v.  Baker,  4  Mass.  B.  528;  Weatherhead  v.  Bledsoe,  2 
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all  rqn'etentative  govemmeiits,  where  the  people  do  not  and  cannot 
legally  act  in  a  body,  where  their  power  is  delegated  to  others,  and 
of  necessity  to  be  exercised  by  them,  if  exercised  at  all,  the  reason 
for  this  doctrine  is,  at  least,  equally  cogent  here,  as  in  England.^ 
In  an  action  on  the  case  in  the  Supreme  Court  of  the  State  of  New 
York,  against  the  defendant,  as  one  of  the  managers  of  a  lottery, 
for  selling  tickets  contrary  to  the  provisions  of  the  act  for  that  pur- 
pose, by  reason  whereof  the  amount  of  the  tickets  sold  by  him  had 
been  lost,  the  defendant  pleaded  not  guilty  at  any  time  within  six 
years,  to  which  there  was  a  demurrer  and  joinder.  Woodworth, 
J.,  who  delivered  the  opinion  of  the  court,  considered  that  when 
the  people  of  the  State  succeeded  to  the  rights  of  the  king  of  Great 
Britain,  and  became  an  independent  government,  the  principle  of 
nuUum  tempusy  &q.  became  Incorporated  into  the  jurisprudence  of 
the  State ;  that,  on  the  ground  of  expediency  and  public  conven- 
ience, it  was  a  necessary  principle ;  and  that  it  was  important  to 
preserve  it  as  an  attribute  of  sovereignty ;  and  that  it  was  evident 
that  the  legislature  acted  under  the  conviction  that  the  rights  of 
the  people  could  not  be  barred,  unless  by  statute,  nor  even  then, 
unless  they  were  particidarlt/  named?  In  a  case  in  Massachusetts, 
before  Chief  Justice  Parsons,  one  of  the  questions  arose  on  an 
ancient  grant,  which  was  under  impUed  limitation.  The  grant 
was  made  in  1634.  It  was  contended  that  the  defendant  having 
been  so  long  possessed  of  the  estate,  the  State  had  no  right  to  inter- 
fere, and  could  not  now  secure  the  benefit  of  the  limitation  by  any 
legal  remedy.  The  chief  justice  observed,  that  "  the  limitation  is 
not  extinguished  by  any  inattention  or  neglect  in  compelling  the 
owner  to  comply  with  it,  for  no  laches  is  to  be  imputed  to  the  gov- 
ei'nment,  and  against  it  no  time  runs  so  as  to  bar  its  rights."  ^ 

Overt.  (Tenn.)  R.  352;  Harlock  v.  Jackson,  1  Const  (S.  C.)  R.  125;  Nimmo's  Ex- 
ecutor V,  Common  wealth,  4  Hen.  &  Mnnf.  (Virg.)  58 ;  [United  States  v,  VTilliams,  5 
McLean,  133 ;  State  v.  Flemming,  19  Mis.  (4  Bennett,)  667 ;  Iverson  v.  Dnbose,  27  Ala. 
418;  Joselyn  v.  Stone,  28  Miss.  (6  Cosh.)  758 ;  Troutman  .v.  May,  33  Penn.  St.  445  ; 
Cary  r.  Whitney,  48  Me.  616.] 

1  People  V.  Gilbert,  18  Johns.  (N.  Y.)  228. 

3  People  V.  Gilbert,  18  Johns.  228. 

*  Inhabitants  of  Stonghton  v.  Baker,  4  Mass.  R.  526.  See  also  Bagley  v.  Wallace, 
16  Serg.  &  Rawle,  (Penn.)  R.  245;  Commonwealth  v.  Miltenberger,  7  Watts,  (Penn.) 
R  450 ;  Parkes  v.  The  State,  7  Missou.  R.  1 ;  State  v.  Ringold,  2  Har.  &  Johns.  (Md.) 
R.  87  ;  Hall  v.  Glittening,  2  Id.  112;  Madison  Co.  «.  Bartlett,  Bre.  (III.)  R.  App.  30; 
Miller  (Lessee  of)  v,  Lindsay,  I  M'Lean,  (Cir.  Co.)  R.  33;  Parmilee  v.  McNatt,  1 
Smedes  &  Mar.  R.  179  (High  Co.  of  Errors,  Miss.) ;  Henlock  v.  Jackson,  1  Tr.  Con. 
(S.  C.)  R.  135.    By  the  Rerised  Statutes  of  New  York,  the  same  limitations  of  actiona 
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88.  The  priTilege  of  the  maxim,  nuUum  tempm^  <&c.  has  been 
extended,  in  England,  to  the  lessees  of  the  crown.  Thus,  A,  hav- 
ing a  lease  from  the  crown  for  ninetf-nine  years,  and  having  been 
out  of  possession  for  more  than  twenty  years,  recovered,  notwith- 
standing, in  ejectment ;  for  it  was  adjudged,  that  A's  possession 
was  that  of  the  king,  against  whom  the  want  of  possession  could 
not  be  legally  objected.  But  it  was  otherwise,  if  the  crown  granted 
the  reversion,  as,  in  that  case,  the  privilege  did  not  follow  the 
grantee.^  In  Illinois,  it  was  adjudged  to  extend  to  the  State  Bank. 
By  the  act  creating  that  institution,  it  was  declared  that  it  should 
belong  to  the  State  of  Illinois ;  and,  therefore,  a  debt  due  to  the 
bank  was  due  to  the  State,  and  consequently  not  barred  by  the 
statute.^  But  it  was  held  in  North  Carolina,  that,  though  no 
laches  are  imputed  to  the  State,  yet  it  is  not  the  case  as  to  those 
bodies  to  whom  the  execution  of  a  public  trust  is  committed ;  and, 
therefore,  where  the  county  court  brought  an  action  of  assumpsit 
against  a  treasurer  of  public  buildings,  the  statute  was  a  bar.^  In 
Ohio,  it  was  held,  that  the  statute  runs  against  a  town  or  city.^ 

apply  to  the  State  as  to  individaals ;  bat  before  their  enactment,  the  presumption  of 
pajment  in  analogy  to  the  statute  of  limitations  was  not  applicable  to  demanda  in  the 
name  of  the  State.  People  v.  Supervisors  of  Columbia  County,  10  Wend.  (N.  Y.)  R. 
363.  [In  Massachusetts,  also,  the  State  stands  upon  the  same  footing  with  indiyiduals. 
Rer.  Stat.  c.  119,  §  12 ;  Id.  c.  120,  ^  20.  That  no  time  runs  so  as  to  bar  the  rights  of  the 
State,  see  also  Com.  v.  Hutchinson,  10  Barr,  (Penn.)  466 ;  Gore  v.  Lawson,  6  Leigh, 
(Ya.)  258;  State  v.  Joiner,  23  Miss.  (1  Cush.)  500;  Brunfield  v.  Carter,  2  Kelley,  (Ga.) 
143;  Com.  v.  Johnson,  6  Barr,  (Penn.)  136 ;  Duke  v.  Thompson,  16  Ohio,  34 ;  Hill  u, 
Joselyn,  13  S.  &  M.  (Miss.)  597  ;  Walls  v.  McGee,  4  Har.  (Del.)  108 ;  Bledsoe  v.  Doe, 
4  How.  (Miss.)  13 ;  Wilson  v.  Hudson,  5  Yerg.  (Tenn.)  398 ;  Wright  v.  Swan,  6  Port. 
(Ala.)  84;  Levasser  v.  Washburn,  11  Gratt.  (Va.)  572.  But  this  principle  has  no 
application  where  a  party  seeks  to  enforce  his  private  rights  by  a  writ  of  mandamut  in 
the  name  of  the  State.  Bloody  v,  Flemming,  4  Ga.  115.  But  if  the  State  and  a  party 
be  jointly  interested  in  a  security,  the  statute  is  no  bar  to  either.  GloTer  v.  Wilson,  6 
Barr,  (Penn.)  290.  In  New  York,  under  1  B.  L.  184/  S  1,  it  seems  that  the  State  is  not 
barred  by  an  adverse  possession  of  forty  years.  The  People  t;.  Arnold,  4  Comst.  (N.  Y.) 
508.  But  under  Stat  1788,  c.  43,  and  Stat.  1801,  c.  187,  a  suit  brought  in  the  name  of 
the  people  to  set  aside  a  patent  granting  land  is  barred.  People  v.  Clarke,  5  Selden, 
(N.  Y.)  349.  And  in  Texas,  the  State  may  be  barred  if  the  occupant  of  land  be  per- 
mitted to  remain  in  possession  for  a  period  of  time  fixed  by  the  laws  as  imparting 
dominion  oyer  it.    Jones  v.  Borden,  5  Texas,  410.] 

^  Lee  V.  NorriSy  Cro.  Eliz.  831.  [The  statute  does  not  run  against  the  grantee  of  the 
State  while  the  State  has  title.  Kennedy  v.  Townley,  16  Ala.  239 ;  Hartley  v.  Hartley, 
3  Met  (Ky.)  56. 

>  State  Bank  of  Illioois  v.  Brown  el  al.,  1  Scam.  (111.)  B.  106;  [Mahone  v.  Central 
Bank,  17  Geo.  111.] 

■  Armstrong  v,  Dalton,  4  Dev.  (N.  C.)  B.  568. 

*  Lessee  of  Cincinnati  v.  I^irst  Presbyterian  Church,  8  Ohio,  R.  298 ;  [Kennebunk 
V.  Smith,  9  Shep.  (Me.)  445 ;  City  of  Alton  v.  IlL  Tr.  Co.,  12  111.  38.] 
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What  might  be  the  operation  of  the  statute  on  private  persoDs,  in 
cases  where  the  legal  estate  remains  in  the  State,  with  an  equitable 
interest  in  those  persons,  was  considered  by  the  late  Chief  Justice 
Tilghman,  of  Pennsylvania,  a  point  involving  important  conse- 
quences, and  would  require  great  consideration,  whenever  it  should 
call  for  a  decision.^ 

39.  Neither  are  the  statutes  of  limitation  of  the  States  binding 
upon  the  rights  of  the  government  of  the  United  States.^  In  a 
writ  of  error  from  a  judgment  of  the  District  Court,  in  Massachu- 
setts, in  the  Circuit  Court,  before  Mr.  Justice  Story,  the  original 
action  was  assumpsit,  brought  by  the  United  States,  for  money 
had  and  received  against  the  defendant  in  error,  as  administrator. 
The  defendant  pleaded :  1st.  The  general  statute  of  limitations  of 
Massachusetts;  2d.  The  statute  limiting  suits  against  executors. 
To  these  pleas  the  defendant  demurred.  The  opinion  of  the 
learned  judge  was  as  follows :  ^'  The  statutes  of  Massachusetts 
could  not  originally  have  contemplated  suits  by  the  United  States, 
not  because  they  were  in  substance  enacted  before  the  Federal 
Constitution  was  adopted,  on  which  I  lay  no  stress ;  but  because  it 
was  not  toitMn  the  legitimate  exercise  of  the  powers  of  the  State  legis- 
lature. It  is  not  to  be  presumed  that  a  State  legislature  mean  to 
transcend  their  constitutional  powers;  and,  therefore,  however 
general  the  words  may  be,  they  are  always  restrained  to  persons 
and  things,  over  which  the  jurisdiction  of  the  State  may  be  riglit- 
fuily  exerted.  And  if  a  construction  could  ever  be  justified,  which 
should  include  the  United  States  at  the  same  time  that  it  excluded 
the  State,  it  is  not  to  be  presumed  that  Congress  could  intend  to 
sanction  an  usurpation  of  power  by  a  State,  to  regulate  and  con- 
trol the  rights  of  the  United  States.  The  mischiefs,  too,  of  such  a 
construction  would  be  very  great.  The  public  rights,  revenue, 
and  property  would  be  subject  to  the  arbitrary  limitations  of  the 
States ;  and  the  limitations  are  so  various  in  these  States,  that  the 
government  would  hold  their  rights  by  a  very  different  tenure  in 
each."  ®    Agreeably  to  this  construction  was  the  following  deds- 

1  Johnston  v.  Irwin,  3  Serg.  &  Bawl.  (Penn.)  R.  291.  [Persons  entering  upon  lands 
belonging  to  the  State  are  to  be  deemed  to  be  mere  intruders ;  yet  as  against'  all  other 
persons  the  entry  will  be  a  sufficient  seisin  to  support  a  writ  of  right.  Thomas  v.  Hatch, 
8  Sumner,  (U.  S.)  170.] 

2  Swearingen  v.  United  States,  11  Gill  &  Johns.  (Md.)  373. 

B  United  States  v.  Hoar,  supra ;  [McNamee  o.  The  United  States,  6  Eng.  (Ark.) 
148.] 
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ion:  B.,  a  deputy  commissarj-general  of  the  United  States,  re- 
ceived from  M.,  a  deputy  quartermaster-general,  the  sum  of  ten 
thousand  dollars,  and  acknowledged  the  same  by  a  receipt  signed 
by  him,  with  his  official  description.  The  United  States,  it  was 
held,  could  treat  M.  as  their  agent  in  the  transaction,  by  making 
B.  their  debtor,  and  to  an  action  brought  against  him  for  money 
had  and  received,  the  statute  of  limitations  is  no  bar.^ 

40.  In  a  case  in  the  Supreme  Court  of  New  York,  it  was  in- 
sisted that  the  rule  does  not  apply  to  a  claim  which  the  United 
States  takes  as  transferees  from  another,  even  though  they 
acquired  the  legal  interest.  This,  the  court  said,-  would  no  doubt 
be  true,  if  the  statute  had  begun  to  run  against  the  claim  while 
it  was  in' the  hands  of  the  assignor ;  but  in  the  case  at  bar  it  did 
not.  The  demand  in  question  was  a  promissory  note,  of  which 
the  government  of  the  United  States  became  owner  and  holder 
before  it  became  due ;  and  the  statute,  therefore,  was  no  defence 
to  the  action.^  But  where  before  the  transfer  to  the  United  States, 
of  an  instrument  which  was  the  evidence  of  debt,  the  term  pre- 
scribed by  the  statute  had  elapsed,  it  can  require  no  argument  to 
show  that  the  transfer  of  such  claim  to  the  United  States  cannot 
give  it  any  greater  validity  than  it  possessed  before  the  transfer.^ 

41.  Though  the  United  States  is  a  stockholder  in  the  Bank  of 
the  United  States,  and  is  so  far  a  party  in  all  suits  to  which  the 
bank  is  a  party,  the  doctrine  of  nullum  tempus  oceurrit  regi^  does 
not  apply  to  exempt  the  bank  from  the  operation  of  thQ  statute  of 
limitations ;  for  it  is  a  settled  principle,  that  where  a  sovereign 
becomes  a  member  of  a  trading  company,  he  divests  himself,  with 
reference  to  the  transactions  of  the  company,  of  the  prerogatives 
of  sovereignty,  and  assumes  the  character  of  a  private  citizen.^ 

1  United  States  v.  Bnrford,  3  Peters,  (U.  S.)  R.  12. 
«  United  States  v,  VHiite,  HaL,2  Hill,  (N.  T.)  R.  69. 

*  Per  Mr.  Justice  M'Lean,  in  giving  opinion  of  the  contt,  in  United  States  v.  Bnrford, 
3  Peters,  (U.  S.)  B.30. 

*  Bank  of  the  United  States  v.  McKenzie,  2  Brockenb.  (Cir.  Co.)  R.  393.  [And  so  a 
city  may  be  barred  of  their  right  to  land,  as  in  the  case  of  removing  so  much  of  a  bnild- 
ing  which  projects  into  the  sti^t,  by  more  than  twenty-one  years  of  open  and  notorious 
possession  by  the  owner  of  the  encroaching  premises.  City  of  Cincinnati  v.  Evans, 
5  Ohio,  (N.  S.)  594 ;  Lane  v.  Kennedy,  IS  Ohio,  (N.  S.)  42.  Of  course,  a  mnnicipality 
may  plead  the  statute  as  well  as  an  individual.  County  of  Lancaster  v,  Brenthall,  29 
Penn.  St  88.] 

8 
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CHAPTER   VI. 


07  THB  COMPUTienON  OF  TIME. 


42,  The  rule  of  the  civil  law  is  that  preaeription  only  begins  to 
run  from  the  time  when  the  creditor  has  a  full  and  perfect  right 
to  prosecute  his  demand.^  The  same  rule  holds,  of  course,  in 
respect  to  the  legislative  acts  of  limitation  of  Great  Britain  and  of 
those  of  the  United  States.  The  time  limited,  in  other  words,  is 
to  be  computed  from  the  time  at  which  a  right  of  entry  accrues, 
and  from  the  time  at  which  a  creditor  is  authorized  first  to  com- 
mence a  suit.  If  the  contract  is  to  pay  money  at  a  future  period, 
or  upon  the  happening  of  a  certain  event,  the  statute,  it  is  very 
clear,  is  inoperative,  until  the  specified  period  has  elapsed,  or  the 
particular  event  has  occurred ;  or  if  upon  condition,  not  until  the 
condition  has  been  performed.^  In  general,  it  may  be  said  that  it 
is  a  rule  in  courts  of  equity,  as  well  as  in  courts  of  law,  that  the 
cause  of  action  or  suit  arises  when  and  as  soon  as  the  party  has  a 
right  to  apply  to  the  proper  tribunals  for  relief.^ 

43.  Herein  is  presented  a  question,  which,  in  a  given  case, 
might  be  of  much  moment,  namely  :  Whether  in  the  computation 
of  time  under  the  statute,  the  day  on  which  the  cause  of  action 
accrued  is  to  be  included  or  excluded.  If  there  is  to  be  no  fraction 
of  a  day,  the  whole  day  upon  which  an  act  is  done,  or  a  liability 
incurred,  must  either  be  included  in  the  computation,  or  it  must 

1  ETans'8  Pothier,  404. 

>  2  Godb.  437 ;  Fenton  v.  Emblers,  1  W.  Bl.  R.  353 ;  VTaten  v.  Earl  of  Thanet, 
2  Grale  &  Day.  R.  166;  Helps  r.  Wintherbotham,  2  Bam.  &  Adol.  R.  431  ;  Rhodes  v. 
Smethnrst,  4  Me.  &  W.  R.  42  ;  Freake  v.  Cranefeldt,  1  Mylne  &  Craig,  Ch.  R.  499  ; 
Arnold  v.  United  States,  9  Cranch,  (U.  S.)  R.  104 ;  Miller  v.  Miller,  7  Pick.  (Mass.) 
R.  133 ;  Codman  v,  Rogers,  10  Id.  112 ;  Jacobs  o.  Graham,  1  Black.  (Ind.)  R.  392,  and 
other  cases  which  will  be  cited  in  the  coarse  of  the  foUowii^  chapter. 

'  2  Story's  £q.  Jar.  f  1521  a.  [The  general  rale,  as  stated  in  the  text,  is  well  set- 
tled ;  bat  the  diflScalty  is  to  determine  when  the  party  has  a  right  to  apply  to  the  proper 
tribanals  for  relief.  And  this  question  has,  perhaps,  given  rise  to  as  much  litigation  as 
anj  otKer  arising  under  the  statute  of  limitations,  without,  however,  affording  the  means 
for  extracting  any  general  rule.  Its  solution  must  depend  mainly  Qpon  the  facts  and 
circumstances  in  each  particular  case.  Cases  illustrative  will  be  found  in  their  appro- 
priate  places.    As  to  what  constitntes  commencement  of  action,  see  pott,  §  312.] 
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be  entirely  excluded.^  Upon  this  point  the  decisions  have  been 
contradictory,  and  a  distinction  appears  to  have  been  taken  in  the 
earlier  cases,  in  relation  to  it  between  the  common  law  and  the 
law-merchant.  In  the  view  of  the  latter,  the  day  of  the  date  of  a 
bill  of  exchange,  or  of  an  acceptance,  or  of  a  promissory  note,  is 
excluded.^  But  by  the  earlier  decisions,  in  cases  of  a  different 
nature,  the  day  upon  which  a  liability  is  incurred  is  included.  It 
has  been  said  by  Lord  Mansfield,  that  the  certainty  of  a  rule  is  of 
more  importance  than  the  reason  of  it ;  and  the  truth  of  the  prop- 
osition as  applied  to  the  present  subject  appears  plainly  enough. 
It  must  be  left  to  the  reader  to  deduce  a  certain  rule  from  the 
condition  of  the  law  upon  the  subject,  as  it  now  stands. 

44.  The  case  referred  to  in  most  of  the  subsequent  cases,  either 
with  or  without  approbation,  is  that  of  Norris  v.  The  Hundred  of 
Gkiutris.^  That  was  an  action  on  the  statute  of  Hue  and  Cry, 
where  the  robbery  was  laid  and  proved  to  have  been  on  the  9th  of 
October,  13  Jac.  I.,  and  it  was  held  that  the  action  brought  on  the 
9th  October,  14  Jac.  I.,  was  too  late.  That  is,  the  day  of  com- 
mitting the  offence  is  to  be  included.  The  words  of  the  act  were, 
*^  that  no  person  shall  take  any  benefit,  &c.,  except  he  or  they  so 
robbed  shall  commence  his  or  their  suit  or  action  within  one  year 
next  after  such  robbery."  It  was  held  by  Lord  Mansfield  and  the 
whole  court,  in  The  King  v.  Adderley,*  that  by  the  true  construc- 
tion of  the  statute,  20  Geo.  H.,  a  sheriff  is  not  liable  to  be  called 
upon  to  return  process  unless  within  six  lunar  months  after  the 
expiration  of  his  office;  and  the  day  on  which  he  goes  out  of 
office  is  to  be  reckoned  as  part  of  the  six  months.  He  cites  as 
authority  the  case  just  mentioned  of  Norris  v.  Hundred  of  Gautris 
and  Bellasis  v.  Hester.^  The  statute  of  21  James  I.  c.  19,  enacts 
that  a  trader  lying  in  prison  two  months,  that  is,  two  lunar  months, 
after  an  arrest  for  debt,  shall  be  adjudged  a  bankrupt ;  and  it  was 
held  that  the  day  of  the  arrest  was  included.  Lawrence,  J.,  was 
of  opinion  that  it  must  be  so  included  upon  the  authority  of  The 

^  See  observationg  of  the  oonrt,  in  Sims  v,  Hampton,!  Serg.'&  Bawle,  (Penn.)  R. 
411 ;  also  of  the  coart,  in  Windsor  r.  China,  4  GreenL  (Me.)  R.  298 ;  also  of  the  Master 
of  the  Rolls,  in  Lester  v.  Garland,  15  Yes.  Cb.  R.  248;  also  of  Washington,  J.,  in 
Pearpoint  v.  Graham,  4  Wash.  (Cir.  Co.)  R.  282. 

*  Chitty  on  Bills  ;  Story  on  Bills. 

>  Hobart's  R.  139 ;  8.  o.  1  Brownl.  R.  156. 

*  The  King  v.  Adderley,  Doug.  R.  463. 

*  Bellaais  v.  Hester,  1  Lord  Rajm.  R.  280. 
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King  V.  Adderley,  where  he  said  the  rule  was  laid  down  generallji 
that  where  the  computation  of  time  is  to  be  made  from  an  act 
done,  the  day  on  wUch  such  an  act  is  done  is  to  be  included.^  In 
a  case  where  the  law  required  that  a  month's  notice  be  given  of 
an  action,  it  was  held  that  the  month  begins  with  the  day  on 
which  notice  is  served ;  the  court  saying  that  the  case  came 
expressly  within  the  rule  laid  down  in  The  King  v.  Adderley.* 

45.  In  accordance  with  the  foregoing  decisions,  and  upon  the 
authority  of  some  of  them,  it  was  held  by  the  Supreme  Court  of 
Massachusetts,  that  the  day  on  which  a  payment  was  made  on  a 
note  was  to  be  included  in  the  calculation  of  time,  under  a  plea 
of  the  statute  of  limitations  to  an  action  on  the  note.  The  note 
was  dated  February  16, 1810,  payable  on  demand,  and  the  action 
was  commenced  on  the  1st  of  November,  1817.  A  payment  was 
made  and  indorsed  on  the  note,  on  the  1st  of  November,  1811,  so 
that  the  time  of  limitation  would  begin  to  run  from  that  time. 
The  question,  therefore,  was  whether  a  promise  made  on  the  Ist 
of  November,  1811,  and  sued  on  the  1st  of  November,  1817,  was 
barred  as  not  having  been  brought  within  six  years.  The  court 
decided  it  was,  and  Mr.  Justice  Jackson,  who  delivered  the  opinion 
of  the  court,  said :  ^^  By  the  statute  of  limitations  it  was  intended 
that  the  plaintiff  should  have  six  full  years  and  no  more,  within 
which  to  bring  his  action.  In  this  case  he  might  have  brought 
his  action  on  the  1st  of  November,  1811,  as  upon  the  new  promise 
then  made  (supposing  that  the  action  had  been  previously  barred 
by  the  statute)  ;  and  if  he  may  also  commence  on  the  first  day  of 
November,  1817,  it  would  make  seven  first  days  of  November,  in 
the  six  prescribed  by  the  statute."  ^  He  cited  as  authority,  Norris 
V.  The  Hundred  of  Grautris,  and  Doug.  463,  The  King  v.  Adder- 
ley.  Mr.  Justice  Story,  also,  in  giving  the  opinion  of  the  Supreme 
Court  of  the  United  States,  in  1815,  considered  the  general  rule 
then  to  be,  '^  that  where  the  computation  is  to  be  made  from  an  act 
done,  the  day  on  which  the  act  is  done  is  to  be  included."  * 

46.  But  the  above  rule  was  made  the  subject  of  discussion  by 
the  counsel,  and  by  the  Master  of  the  Rolls,  Sir  William  Grant, 

1  Glassington  v,  Rawlins,  3  East,  R.  407. 
3  Castle  r.  Burditt,  3  D.  &  East,  R.  623. 

>  Presbrey  v.  Williams,  15  Mass.  R.  193.    See  also  Little  r.  Slant,  9  Pick.  (Mass.) 
R.488. 
*  Arnold  v.  United  States,  9  Crancb,  (U.  S.)  R.  120. 
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in  the  case  of  Lester  v.  Oarland.^  The  views  taken  of  it  hj  the 
latter,  at  the  counsel's  suggestion,  has  had  an  effect  upon  subse- 
quent decisions.  The  following  were  the  general  views  expressed 
by  the  Master  of  the  Rolls  upon  this  subject,  in  the  case  referred 
to:  ^^It  is  said  for  the  plaintiffs,  that  upon  this  subject  a  general 
rule  has  been  by  decision  established,  that  where  the  time  is  to 
run  from  the  doing  of  an  act  (and  for  the  purpose  of  this  question 
it  must  extend  to  the  happening  of  an  event),  the  day  is  always 
to  be  included.  Whatever  dicta  there  may  be  to  that  effect,  it  is 
clear  the  actual  decisions  cannot  be  brought  under  any  such  gen- 
eral rule.  The  presentment  of  a  bill  of  exchange  to  the  sight  of 
the  drawee  is  an  act  done  ;  and  yet  it  is  now  settled,  that  the  day 
upon  which  it  is  presented  is  to  be  excluded ;  though  it  had  been 
ruled  otherwise  by  three  judges  of  the  Court  of  Common  Pleas, 
against  the  opinion  of  Treby,  C.  J.  But  the  law  is  now  clearly 
settled  against  that  decision.  The  annuity  act  (Stat.  17  Geo.  III. 
c«  26),  provides,  that  the  twenty  days  shall  run  from  the  execu- 
tion  of  the  deed.  The  execution  of  the  deed  is  undoubtedly  an 
act  done ;  yet,  according  to  the  decisions,  the  day  upon  which  the 
deed  was  executed  is  excluded."  The  cases  chiefly  relied  on, 
he  said,  to  the  contrary,  "  are  The  King  v.  Adderley,  where  the 
day  on  which  the  sheriff's  office  expired  was  held  to  be  included 
in  the  six  months,  after  which  he  is  not  be  called  on  to  return 
process.  The  Court  of  King's  Bench  first  thought  the  day  ex- 
cluded, but  chiefly  upon  the  groimd  that  the  act  (Stat.  20  Geo.  11. 
c*  37)  was  made  for  the  ease  of  sheriffs,  and  ought  to  be  construed 
fitvorably  for  them,  afterwards  determined  that  it  was  to  be  in* 
eluded.  The  case  of  Castle  v.  Burditt,  where  the  day  on  which 
the  notice  was  given  was  included  in  the  month  that  was  to  elapse 
before  the  action  could  be  brought ;  the  case  of  Glassington  v. 
Bawlins,  where,  contrary  to  the  first  opinion  of  Mr.  Justice  Law- 
rence, it  was  determined  that,  in  the  computation  of  two  months, 
creating  an  act  of  bankruptcy,  the  day  of  the  arrest  is  to  be  in- 
cluded ;  lastly,  the  cases  upon  the  statute  of  Hue  and  Cry,  in 
which  the  day  of  the  robbery  is  included  in  the  year  which  the 
party  robbed  has  to  bring  his  action  against  the  Hundred,  to  which 
might  have  been  added,  the  case  of  continual  claim."  ^^  It  is  not 
necessary,"  says  the  Master  of  the  Rolls,  "  to  lay  down  any  gen- 
eral rule  upon  this  subject ;  but  upon  technical  reasoning,  I  rather 

1  15  Yes.  Ch.  B.  24S. 
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think  it  would  be  more  easy  to  maintain  that  the  day  of  an  act 
done,  or  an  event  happening,  ought  in  all  cases  to  be  excluded, 
rather  than  that  it  should  in  all  cases  be  included.  Our  law  re- 
jects fractions  of  a  day  more  generally  than  the  civil  law  does. 
The  effect  is  to  render  the  day  a  sort  of  individual  point,  so  that 
any  act  done  in  the  compass  of  it  is  no  more  referable  to  any  one 
than  to  any  other  portion  of  it ;  and,  therefore,  the  act  cannot 
properly  be  said  to  be  passed  until  the  day  is  passed."^ 

47.  Upon  the  cases  of  The  King  v.  Adderley,  Castle  v.  Burditt, 
and  Glassington  v,  Rawlins,  Mr.  Sergeant  Palmer  said  the  Master 
of  the  Bolls,  in  the  above  case,  made  an'  observation  that  applied 
correctly  to  all  those  cases  except  the  first,  namely,  that  the  act 
done,  from  which  the  computation  is  made,  inclusive  of  the  day, 
is  an  actio  which  the  party  against  whom  the  time  runs  is  privy; 
and,  as  he  unquestionably  has  the  benefit  of  some  portion  of  the 
day,  there  is  the  less  hardship  in  constructively  reckoning  the 
whole  of  it  as  a  part  of  the  time  to  be  allowed  him ;  whereas,  in 
this  case,  the  event  was  one  totally  foreign  to  the  party  whose 
time  for  deliberation  was  to  begin  to  run  from  that  event.  In  the 
case  of  a  notice,  said  the  Master  of  the  Bolls,  of  an  action  to  be 
brought,  the  party  necessarily  knows  the  time  at  which  he  is 
served  with  the  notice,  and  may  immediately  begin  to  consider 
the  propriety  of  preventing  the  action  by  tendering  amends  ;  and 
the  same  observation  applied  to  the  cases  of  the  man  robbed.^ 

48.  In  Pellew  v.  Hundred  of  Womford,^  the  act  or  event  (and 
Sir  William  Grant  puts  an  event  on  the  same  footing  as  an  act) 

.  was  a  fire ;  and  the  day  was  excluded  partly  on  the  principle  of 
the  suggestion  in  Lester  v.  Garland,  that  the  party  to  be  affected 
was  not  privy  to  the  occurrence.  Bayley,  J.,  in  Hardy  v.  Byle,* 
recognizes  that  principle,  and  cites  the  instance  of  a  notice  of 
action  among  those  in  which  the  day  should  be  included.  Where 
a  contract  was  made  for  the  sale  of  goods  to  be  paid  for  in  two 
months,  the  Court  of  Exchequer  held  that  the  day  of  the  contract 

^  This  case  arose  out  of  a  condition  precedent  in  a  will.  It  was  held  that  the  six 
months  are  ezdosiye  of  the  day  of  the  testator's  death ;  therefore,  as  he  died  on  the  1 2th 
of  Jannary,  between  eight  and  nine  in  the  evening,  a  secnrity  given  on  the  12th  of  July, 
abont  nine  in  the  eyening,  ¥raa  sufficient  See  the  reasoning  of  the  Master  of  the  Bolls, 
in  connection  with  Mercer  v.  Ogilvie,  14  Yes.  R.  554. 

3  Referring  to  the  robbery  in  Norris  v.  Hondred  of  Gautris. 

*  9  B.  &  Cress.  R.  134. 

«  Ibid.  60S. 
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was  to  be  excluded.  This,  however,  is  governed  by  the  law-mer- 
chant; but  the  authority  of  Castle  v.  Burditt  was  questioned.^ 
Under  a  statute  whieh  directs  that  no  attorney  shall  commence  an 
action  for  his  fees  until  ^^  the  expiration  of  one  month  or  more 
after  he  shall  have  delivered  his  bill,"  the  month  is  to  be  reck- 
oned  exclusively  of  the  day  on  which  the  bill  is  delivered  and  the 
action  brought.^  It  was  held,  under  a  statute  which  declares  that 
every  warrant  of  attorney  to  confess  a  judgment  shall  be  filed 
**  within  twenty-one  days  after  the  execution  of  such  warrant,  that 
the  twenty-one  days  are  to  be  reckoned  exclusively  of  the  day  of 
execution,"  so  that  a  warrant  executed  on  the  9th  December,  and 
filed  on  the  SOth,  was  in  time.'  Where  it  appeared,  on  the  face 
of  a  conviction  for  an  ofience  against  the  excise  laws,  that  the 
plaintiff  had  been  summoned  on  the  20th  September  to  appear 
before  the  defendant  on  the  SOth  September  following,  and  not 
appearing  on  that  day,  the  defendant  proceeded  to  hear  evidence, 
and  convicted  him  in  a  penalty  of  £5  ;  the  court  held  the  convic- 
tion to  be  null  and  void,  and  the  defendant  liable  in  tresspass  for 
issuing  a  distress  warrant,  as  the  excise  act  (4  &  5  Will.  lY.  c. 
51,  8.  19)  requires  that  ^'  ten  days'  notice  at  least"  shall  be  given 
to  the  party  to  appear ;  and  the  rule  is  inflexible  to  construe  such 
limitation  of  time  as  ten  clear  days.^  The  day  on  which  a  habere 
is  to  be  executed  on  an  eviction  under  the  ejectment  statute  in 
Ireland,  for  non-payment  of  rent,  is  to  be  excluded  in  the  compu- 
tation of  the  six  months  given  to  the  tenant  to  redeem ;  and  where 
a  right  is  to  he  divested^  or  a  forfeiture  incurred^  by  including  the 
day  of  the  act  done,  the  computation  will  make  it  exclusive.^ 

49.  We  here  offer  the  views  at  large  of  the  law  upon  this  sub- 
ject, of  Mr.  Justice  Washington,  as  given  by  him  in  the  case  of 
Pearpoint,  &o.  v,  Graham.^  He  said  that,  after  a  very  laborious 
examination  of  all  the  cases,  he  thought  the  following  principles 
may  be  considered  as  settled :  ^^  Where  the  computation  of  time 
is  made  from  an  act  done^  the  day  on  which  the  act  is   per- 

^  Webb  V,  Fairmaner,  3  Mees.  &  Welsb.  R.  479. 

*  Slant  V.  Heslop,  8  Adol.  &  £11.  R.  577.  Littledale,  J.:  The  words  being  "one 
month  or  more/'  we  most  suppose  that  the  client  was  intended  to  hare  a  fall  month 
after  the  delirery  of  the  bill. 

*  WiUiams  v.  Bargess,  13  Adol.  &  El.  R.  635. 

*  Mitchell  V.  Forster,  4  Ferry  &  Dar.  (Q.  B.)  R.  150 ;  cited  in  26  Am.  Jurist,  146. 

*  Dowland  v.  Foxall,  1  B.  &  Beatty,  Ch.  R.  192. 

*  Fearpoint,  &c  v.  Qraham,  4  Wash.  (Cirr  Co.)  R.  232. 
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formed  is  included,  because  the  act  is  the  termirms  a  quo  the  com- 
putation is  to  be  made ;  and  there  being  in  contemplation  of  law 
no  fraction  of  a  day  (unless  when  an  inquiry  as  to  the  priority  of 
acts  done  on  the  same  day  becomes  necessary),  the  termintu  is 
considered  as  commencing  the  first  moment  of  that  day.  Thus  is 
the  rule  laid  down  in  Glayton^s  case,^  and  recognized  in  the  cases 
Castle  V.  Burditt,^  The  King  v.  Adderley,*  Bellasis  v.  Hester,* 
Norris  v.  The  Hundred  of  Qautris/  The  only  exception  to  this 
rule,  which  is  recollected,  is  established  by  the  law-merchant, 
which  considers  the  day  on  which  a  bill  of  exchange,  made  pay- 
able at  so  many  days'  sight,  is  excepted,  as  excluded.  Where  the 
expressions  are/rom  iJie  date^  I  understand  the  rule  to  be,  that,  if 
a  present  interest  is  to  commence  from  the  date,  the  day  of  the 
date  is  included ;  but,  if  they  are  used  merely  to  ^  a  terminus 
from  which  to  compute  time,  the  day  is  in  all  cases  excluded. 
Thus  a  lease  for  so  many  years,  habendum  a  datUy  is  of  the  first 
description,  and  the  day  of  the  date  is  included.  But  if  the  deed 
had  been  dated  at  a  day  past,  and  the  hahmdum  was  ^  from  the 
date,'  the  day  would  be  excluded,  because  no  present  interest 
passed,  and  the  expressions  were  merely  used  for  computing  time* 
So  the  enrolment  of  a  deed  of  bargain  and  sale,  under  tlie  statute 
of  27  Hen.  YIH.  c.  16,  which  proyides  that  such  deeds  must  bo 
enrolled  within  six  months,  excluding  the  day  of  the  date,  is  in 
time  (Dy.  218,  6)«  It  is  not  necessary  to  refer  to  other  cases  as 
illustrations  of  the  rule,  to  which  I  recollect  no  exceptions.  The 
reason  of  the  rule  is  perfectly  intelligible  and  sensible.  It  is  that, 
where  words  of  equivocal  meaning  (which  these  are  admitted  to 
be)  are  made  use  of,  and  there  is  no  index  from  the  res  gestce  to 
show  the  intention  of  the  party  who  used  them,  the  construction 
shall  be  made  most  advantageous  for  him  in  whose  favor  the 
instrument  is  made.  In  case  of  a  lease  first  mentioned,  the  day 
of  the  date  is  included  for  the  purpose  of  vesting  in  the  grantee 
an  estate  in  possession,  rather  than  one  in  expectancy,  which  is 
most  beneficial  to  the  grantee.  In  other  cases,  the  day  is  ex- 
cluded for  the  same  reason ;  as  it  either  prolongs  the  interest  of 
the  grantee,  or  enlarges  the  time  in  which  he  is  required  to  act. 
This  reason,  it  must  be  admitted,  does  not  apply  to  a  bill  of 
exchange  made  payable  so  many  days  after  date,  where  the  day  is 
excluded,  though  to  the  disadvantage  of  the  person  in  whose  favor 

1  5  Bep.  '    s  Supra.  *  Ibid.  «  Ibid.  «  Ibid. 
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it  is  drawn ;  but  this  case,  like  that  before  noticed,  depends  upon 
the  custom  of  merchants ;  and  though  it  is  not  within  the  reason 
of  the  rule,  it  is  neyertheless  within  the  rule  itself,  the  date  being 
referred  to  merely  to  denote  the  period  from  which  the  time  of  pay- 
ment is  to  be  computed."  ^ 

60.  Chief  Justice  Tilghman,  of  the  Supreme  Court  of  Pennsyl* 
vania,  in  the  case  of  Sims  v.  Hampton,^  gave  an  elaborate  opinion 
upon  the  same  disputed  question.  He  remarked,  that  the  adjudged 
eases  were  not  to  be  reconciled ;  but  came  to  the  conclusion  only, 
upon  a  careful  investigation  of  them,  that  the  day  on  which  the 
act  is  done  has  been  included  or  excluded,  as  the  nature  of  the 
case  indicated  to  the  court  the  propriety  of  a  rigorous  or  liberal 
construction.  The  point  decided  in  the  case  was,  that,  in  com- 
puting the  twenty  days  allowed  by  the  arbitration  statute  of  that 
State  for  an  appeal,  the  day  on  which  it  is  entered  is  excluded. 
In  Bigelow  v.  Wilson,'  in  the  Supreme  Court  of  Massachusetts, 
the  court  took  a  view  of  the  contradictory  decisions,  and  decided 
that  the  day  on  which  a  deed  of  an  equity  of  redemption  was 
executed  by  an  officer  who  sold  it,  was  to  be  excluded,  in  comput- 
ing the  year  within  which  it  was  by  law  redeemable.  In  Windsor 
V.  China,^  in  Maine,  the  decision  was  (accompanied  with  an  elab- 
orate opinion)  that,  in  the  computation  of  time  from  an  act  done, 
the  day  on  which  the  act  is  done  will  be  excluded ;  and,  therefore, 
in  the  computation  of  time  mentioned  in  a  statute  in  respect  to 
the  notice  of  the  removal  of  a  pauper,  the  day  of  giving  the 
notice  is  to  be  excluded.  It  is  considered,  in  Indiana,  to  be  the 
general  rule,  that  where  the  computation  of  time  is  to  be  made 
from  an  act  done,  the  day  on  which  the  act  is  done  is  to  be 
excluded.^  In  New  York,  it  was  held,  in  Fairbanks  v.  Wood,^  that 
the  day  on  which  the  Revised  Statutes  of  the  State  took  efifect 
ought  to  be  excluded,  in  the  calculation  of  the  six  years.  In 
another  case,  it  was  held,  that,  where  the  computation  of  time  in 

« 

^  The  deciaion  m  this  case  wm,  that  the  day  on  which  an  assignment  hj  a  debtor  of 
an  his  effects  was  made,  is  to  be  excluded.  The  instniment  was  for  the  benefit  of  such 
creditors  as  shonld  release  their  debts  in  sizfy  dc^s  from  the  date.  If  any  of  the  cred- 
itors, it  was  held,  release  on  the  nxty-ftnt  day,  the  preceding  day  falling  on  Snndaj,  he 
is  too  late.    He  should  haye  released  on  the  sixtieth,  or  on  some  prior  day. 

*  Sims  V.  Hampton,  1  Serg.  &  Rawle,  (Penn.)  B.  411. 

*  Bigelow  V.  Wilson,  3  Pick.  (Mass.)  R  458. 
«  Windsor  v.  China,  4  Greenl.  (Me.)  B.  298. 
^  Jacobs  V.  Graham,  1  Blackf.  (Ind.)  B.  392. 

*  Fairbanks  v.  Wood,  17  Wend.  (N.  Y.)  B.  329. 
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a  statute  is  to  be  from  an  act  done,  the  first  day  should  be 
excluded ;  and  this  was  in  reference  to  a  statute  prescribing  the 
time  within  which  an  appeal  should  be  brought  from  a  justice's 
court.^  Chancellor  Walworth,  in  Vandenberg  v.  Van  Rensellaer,* 
held  that,  where  a  proceeding  in  a  cause  is  required  to  be  had 
within  a  limited  time,  —  as,  within  a  certain  number  of  days  from 
and  after  the  entry  of  an  order,  or  the  service  of  a  notice  or  other 
paper,  —  the  whole  of  the  first  day  is  to  be  excluded.  But  where 
a  previous  notice  of  a  motion,  or  other  proceeding,  is  required  to 
be  given,  the  whole  of  the  day  on  which  the  notice  is  served  is 
included  in  the  computation  of  time,  and  the  day  upon  which  the 
motion  is  to  be  made,  or  other  proceeding  had,  is  excluded.^ 

61.  When  months  are  mentioned  in  a  statute,  they  are  to  be  con- 
sidered lunar  ;  ^  and  it  was  held,  that  the  six  months  mentioned  in 
relation  to  the  foreclosure  of  mortgages  in  New  York  are  lunar 
months.^  In  Snyder  v.  Warren,®  however,  words  were  found  in 
the  statute  which,  in  the  opinion  of  the  court,  showed  that  calen- 

1  Dean,  Ex  parte,  2  Cowen,  (N.  Y.)  B.  605 ;  [Lang  v.  Phillips,  27  Ala.  Sll ;  Kimm 
V.  Osgood,  19  Mis.  (4  Bennett,)  60.] 

>  Yandenbarg  v.  Van  Bensellaer,  6  Paige,  (N.  Y.)  Ch.  B.  147. 

'  See  also  Jackson  v.  Yalkenbnrgh,  where  it  was  held,  that  in  computing  time  giren 
by  a  statute  (as  for  advertising  for  six  months),  both  the  first  and  last  days  are 
never  reckoned  inclusive.  8  Cowen,  (N.  Y.)  B.  260.  [It  has  been  held  in  a  recent  case 
in  Missouri,  where  goods  were  delivered  to  a  vessel  under  special  contract,  that  the  lien 
on  the  vessel  attaches  on  the  day  of  the  delivery,  and  that  the  day  of  the  delivery  of  the 
last  parcel  should  be  excluded  in  estimating  the  time  when  the  statute  of  limitations  be- 
gins to  run.  Steamboat  Mary  Blane  V.  Beehler,  12  Mis.  477.  And  this  rule  of  exclud- 
ing the  day  of  the  act  from  which  a  future  time  is  to  be  ascertained,  is  applicable  as  well 
to  statutes,  and  proceedings  under  them,  as  to  contracts^  wills,  and  other  instruments. 
Weeks  v.  Hall,  19  Conn.  876 ;  Cornell  t;.  Moulton,  3  Denio  (N.  Y.)  12.  It  is  impos- 
sible to  reconcile  the  decisions  either  with  the  rule  of  inclusion  or  of  exclusion.  Whether, 
in  the  computation  of  time,  the  day  on  which  an  act  is  done  or  an  event  happens,  is  to 
be  included  or  excluded,  depends  upon  the  circumstances  and  reason  of  the  thing,  so 
that  the  intention  of  the  parties  may  be  eSected.  Such  a  construction  should  be  given 
as  will  operate  most  to  the  ease  of  the  party  entitled  to  favor,  and  by  which  rights  will 
be  secured  and  forfeitures  avoided.  This  is  said  to  be  the  rule  in  O'Connor  v.  Towns, 
1  Texas,  107,  and,  besides  being  sensible  in  itself,  is  probably  as  accurate  a  statement  of 
the  result  of  all  the  cases  as  can  be  made.  Whether  the  day  of  the  service  of  process  is 
to  be  included  or  excluded,  see  King  v.  Dowdall,  2  Sand.  (N.  Y.)  Sup.  Ct  131 ;  Ditty 
V,  Zeigler,  1  Greene  (Iowa),  164 ;  Temple  v.  Carsters,  Id.  492 ;  HoUis  v.  Fran9ois,  1 
Texas,  118;  Yairin  v.  Edmondson,  5  Gilm.  (111.)  270;  Barto  v.  Abbe,  16  Ohio,  408. 
As  to  notices  to  quit,  see  Aiken  v.  Appleby,  I  Morris  (Iowa),  8.] 

^  Parsons  v.  Chamberlin,  4  Wend.  (N.  Y.)  B.  512;  [Bives  v.  Gut^e,  1  Jones, 
(N.  C.)  84.] 

^  Loring  v.  Hulling,  15  Johns.  (N.  Y.)  B.  120. 

•  Snyder  v.  Warren,  2  Cowen,  (N.  Y.)  B.  518. 
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dar  monjths  were  intended.  There,  one  year  was  mentioned  as  the 
time  for  the  defendant  to  redeem;  and  then,  months  being  im- 
mediately after  mentioned,  they  were  construed  to  mean  calendar 
months.  But,  in  respect  to  bills  of  exchange,  promissory  notes, 
and  other  mercantile  contracts,  a  month  in  all  cases  means  a  cal- 
endar month,  by  the  law-merchant.^ 

^  Thomas  v.  Shoemaker,  6  Watts  &  8.  (Penn.)  R.  179 ;  1  Johns.  Cases,  200.  On 
the  subject  of  months,  we  thought  we  might  do  a  serrice  to  the  reader  by  extracting  the 
following  from  "  Bourier's  Law  Dictionary/'  a  work  which  indicates  great  indnstrj  and 
research  on  the  part  of  the  author,  and  is  highly  Talnable  as  a  work  of  reference :  — 

"  Month  is  a  space  of  time  yariously  computed,  as  it  is  applied  to  astronomical,  ciril, 
or  solar,  or  lunar  months.  The  astronomical  month  contains  one  twelfth  part  of  the 
time  employed  by  the  sun  in  going  through  the  zodiac.  In  law,  when  a  month  is  men- 
tioned, it  is  never  understood  to  mean  an  astronomical  month.  The  ciTil  or  solaif 
month  is  that  which  agrees  with  the  Gregorian  calendar ;  and  these  months  are  known 
by  the  names  of  January,  February,  March,  &c.  They  are  composed  of  unequal  pop* 
tions  of  time.  There  are  seven  of  thirty-one  days  each,  four  of  thirty,  and  one  which 
is  sometimes  composed  of  twenty-eight  days,  and,  in  leap  years,  of  twenty-irine.  The 
lunar  month  is  composed  of  twenty-eight  days  only.  When  a  law  is  passed,  or  con- 
tract made,  and  the  month  is  expressly  stated  to  be  the  solar  or  dyil,  which  is  expressed 
by  the  term  calendar  month,  or  when  it  is  expressed  to  be  a  lunar  month,  no  difficulty 
can  arise ;  but,  when  time  is  given  for  the  performance  of  an  act,  and  the  word  'month/ 
simply,  is  used,  so  that  the  intention  of  the  parties  cannot  be  ascertained,  then  the  ques- 
tion arises,  How  shall  the  month  be  computed  ?  By  the  law  of  England,  a  month 
means,  ordinarily,  in  common  contracts,  as  in  leases,  a  lunar  month ;  a  contract,  there- 
fore, made  for  a  lease  of  land  for  twelve  months,  would  mean  a  lease  of  forty-eight 
weeks  only.  2  Bl.  Com.  141 ;  6  Co.  R.  62 ;  6  T.  R.  224.  A  distinction  has  been 
made  between  '  twelve  months '  and  a '  twelvemonth ' ;  the  latter  has  been  held  to  mean 
a  year.  6  Co.  B.  61.  Among  the  Greeks  and  Romans,  the  months  were  lunar;  and 
probably  the  mode  of  computation,  adopted  in  the  English  law,  has  been  adopted  from 
the  codes  of  those  countries.  CUf  des  Lois,  Rom.  mot  Mois,  But,  in  mercantile  con- 
tracts, a  month  simply  signifies  a  calendar  month ;  a  promissory  note  to  pay  money 
in  twelve  months  would  therefore  mean,  a  promise  to  pay  in  one  year,  or  twelve  calen- 
dar months.  Chit,  on  Bills,  406 ;  1  Johns.  Cas.  99 ;  8  B.  &  B.  187  ;  1  M.  &  S.  111. 
In  general,  when  a  statute  speaks  of  a  month,  without  adding  '  calendar,'  or  other 
words  showing  a  clear  intention,  it  shall  be  intended  a  lunar  month.  Com.  Dig.  Ann 
B. ;  4  Wend.  512.  See  2  Co  wen,  518 ;  Id.  605.  In  all  legal  proceedings,  as  in  com- 
mitments, pleadings,  &c,  a  month  means  four  weeks.  3  Burr.  R.  1455 ;  1  Bl.  R.  450; 
Doug.  R.  446,  463.  In  Pennsylvania  and  Massachusetts,  and  perhaps  some  other 
States,  (1  Hill.  Ab.  118,  n.)  a  month  mentioned  generally  in  a  statute  has  been  con- 
strued to  mean,  generally,  a  calendar  month.  2  Dall.  R.  302 ;  4  Id.  143 ;  4  Mass.  R. 
461 ;  4  Bibb,  R.  105.  [So  in  Virginia,  Brewer  v.  Harris,  5  Gratt  (Va.)  285.]  In 
England,  in  the  ecclesiastipal  law,  months  are  computed  by  the  calendar.  3  Burr.  R. 
1455  ;1M.&8.  111.  In  New  York,  it  is  enacted,  that  whenever  the  term  '  month'  or 
'  months '  is  or  shall  be  used  in  any  statute,  act,  deed,  verbal  or  written  contract,  or  any 
public  or  private  instrument  whatever,  it  shall  be  considered  to  mean  a  calendar,  and 
not  a  lunar  month,  unless  otherwise  expressed.  Rev.  Stat,  part  I.  ch.  19,  tit.  1,  §  4. 
Vide,  generaUy,  2  Sim.  &  Stu.  476;  2  A.  K.  Marsh.  R.  245  ;  3  Johns.  Ch.  R.  74 ; 
2  Campb.  294 ;  1  Esp.  R.  146 ;  6  T.  R.  224 ;  1  M.  &  S.  Ill ;  3  East,  R.  407  ;  4  Moore, 
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62.  When  a  thing  is  ordered  hy  a  particular  day,  that  day,  it 
seems,  is  excluded  ;  for  it  is  with  the  view  of  having  the  use  of  it 
on  that  day.  An  illustration  given  is,  that  a  coat  ordered  by  Sun* 
day,  with  a  view  of  wearing  it  to  church.^  And  a  contract  to  com- 
plete any  work  hy  a  certain  time,  means  that  it  shall  be  done  before 
that  time. 

53.  Inxtanter  means  twenty-fovar  houvB ;  for  an  instant  is  not  to 
be  considered  in  law,  as  in  logic,  a  point  of  time,  and  no  parcel  of 
time.^  In  New  Hampshire,  when  a  computation  is  to  be  made 
from  an  act  done,  or  from  the  time  of  an  act  done,  the  day  when 
the  act  is  to  be  done  is  to  be  included ;  ^  though,  in  computation 
of  time  from  a  date,  or  from  the  day  of  a  date,  the  day  of  the  date 
is  to  be  excluded. 


465;  1  BL  B.  150;  1  Bing.S07;  8.0.8  Eng.  C.  L.  B.  S88 ;  1  Str.  658;  6  M.  &  8. 
327 ;  3  Brod.  &  B.  187 ;  8.  c.  7  Eng.  C.  L.  B.  404." 
^  Caria»  in  Bankin  v.  Woodvorth,  3  Fenn.  B.  48. 

*  Tidd*8  Pr.  503,  note;  Co.  Litt  185,  5.  And  see  note  to  the  case  of  Jackson  v. 
Eddy,  8  Cowen,  (N.  Y.)  B.  598.  • 

*  Blake  v.  Crowninshield,  9  N.  Hamp.  B.  304.  In  general,  the  rale  has  been,  that 
the  oompatation  from  an  act  done  must  indMde  the  day  on  which  it  was  done,  bat  that 
frcm  the  day  of  the  date  of  the  act  txdudeB  the  day.    A  distinction  has  always  been 

taken  between  cases  where  the  injury,  as  matter  complained  of,  was  done  to  the  plaintiff 
himself,  or  in  his  presence,  so  that  he  most  know  it  immediately,  on  the  same  day,  and 
cases  where  the  defendant  was  absent  at  the  time,  and  might  not  hear  of  it  till  after- 
wards. 3  Chitty's  Pr.  109.  As  to  fractions  of  days,  although  it  is  an  ancient  maxim, 
thai  in  law,  there  is  no  fraction  of  a  day,  yet  that  fiction  no  longer  prevails,  when  it 
becomes  essential  for  the  purposes  of  justice  to  ascertain  the  exact  hour  or  minute. 
Besides  the  opinion  of  Washington,  J.,  before  cited,  in  Pearpoint,  &c.,  to  this  eff^t,  see 
Chitty,  Mpra,  111 ;  note  a  to  Ex  parte  D'Obree,  8  Yes.  (Sumn.  ed.)  83;  In  the  Matter 
of  Bichardson,  8  Story,  (Cir.  Co.)  B.  571.  [Cornell  v.  Monlton,  S  Denio,  (N.  Y.)  18; 
Ferris  v.  Ward,  4  Gilm.  (111.)  499  ;  Whittaker  v.  Wisley,  9  Eng.  L.  &  Eq.  457 ;  Lang 
V.  Phillips,  87  Ala.  311.  But  although  divisions  of  a  day  are  allowed  to  make  priorities 
in  questions  concerning  private  acts  and  transactions,  they  are  never  allowed  to  make 
priorities  in  questions  concerning  public  acts,  such  as  legislative  acts  or  public  laws,  or 
such  judicial  proceedings  as  make  matter  of  record.  Per  Prentiss,  J.  In  re  Wdhnan, 
5  Washb.  (80  Vt)  653;  8.  0.  7  Law  B.  85,  where  the  whole  subject  of  priorities  is 
re-examined  with  great  learning  and  ability  after  the  decision  In  the  Matter  of  Bichard- 
son and  the  doctrine  in  that  case  denied.  But  see  Whittaker  v,  Wisley,  vibi  8upra.\  As 
it  respects  the  practice  of  the  Supreme  Courts  of  law  in  England,  it  has  been  fixed  by 
the  general  rule  of  all  the  courts,  HiL  T.  8  W.  IV.  reg.  8  (8  Bing.  B.  307,  308),  which 
ordered  that,  "  in  all  cases  in  which  any  particular  number  of  days,  not  being  expressed 
to  be  dear  days,  is  prescribed  by  the  rules  and  practice  of  the  courts,  the  same  shall  be 
reckoned  exdmivdjf  of  ^ejirst  day,  and  indusivefy  of  the  last  day,"  unless  the  last  shall 
happen  on  Sunday,  or  on  holidays,  in  which  case  "  the  time  shall  be  reckoned  ex- 
clusively of  that  day  also."  Note  b  to  Lester  v.  Garland,  supra,  by  Mr.  Sumner,  in  his 
late  valuable  edition  of  Vese/s  Beports,  Boston,  1844. 
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CHAPTER    VII. 

WANT  OF  PERSONS  TO  SUB  AND  BE  SUED. 

54.  The  term  ^^  cause  of  action ''  implies  not  only  a  right  of 
action,  but  also  that  there  is  some  person  in  existence  who  is  quali- 
fied to  institute  process.  In  accordance  with  the  maxim  of  the 
civil  law,  Contra  nan  valentem  agere  non  currit  prce»criptio^ 
there  must  be  a  person  to  sue.  Where  there  is  no  person  to  sue, 
no  lacheB  can  be  imputed,  and,  applying  in  such  case  the  statute  of 
limitations,  would  be  extreme  injustice,  and  contrary  also  to  the 
conclusions  of  reason,  that  they  were  in  the  mind  of  the  legislature 
in  enacting  the  statute.^ 

55.  Upon  this  subject,  the  case  of  Murray  v.  The  East  India 
Company^  seems  to  have  been  regarded  as  a  leading  case,  and  to 
have  been  relied  on  as  a  precedent,  both  in  England  and  in  the 
United  States.  In  that  case,  the  action  was  brought  by  an  adminis- 
trator, with  a  will  annexed,  of  goods  left  unadministered  by  a  former 
administrator  (but  might  be  considered  as  brought  by  first  admin- 
istratgr),  on  several  bills  of  exchange  accepted  by  the  defendants, 
who  pleaded,  that  the  cause  of  action  did  not  accrue  within  six 
years  before  the  commencement  of  the  action ;  and  the  plaintiff 
replied  generally  to  the  contrary.  The  bills  were  made  payable  to 
Mr.  H.,  and  were  accepted  after  liis  death,  being  presented  through 
an  unauthorized  channel,  and  before  any  administration  was 
granted.  The  acceptance  of  the  bills  and  the  day  of  payment  were 
more  than  six  years  before  the  commencement  of  the  suit,  but  the 
granting  of  the  first  administration  was  less  than  six  years  before. 
Thus,  the  general  question  of  law  was,  did  the  time  of  limitation 
prescribed  by  the  statute  of  James  begin  to  run  from  the  date  of 
the  defendants'  acceptance,  or  the  day  of  payment,  at  which  time 
there  was  «o  person  in  existence  who  could  acquire  a  right  of  action 

^  Pothier,  Tnute  des  Obligattons,  645 ;  Ibid. ;  Tiaite  do  Prescrip. ;  Ayrand  v.  Babin, 
19  Mart.  (Lonis.)  B.  47 ;  Morgan  v.  Robinson,  12  Id.  76. 
>  See  Richards  9.  Maryland  Ins.  Co.,  8  Cranch,  (U.  S.)  B.  84. 
*  Murray  v.  The  East  India  Ca,  5  Bam.  &  Aid.  B.  S04. 
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by  the  acceptance  and  non-payment,  or  from  the  date  of  the  first  ad- 
ministration, whereby  a  person  was  brought  into  existence  who 
might  acquire  a  right  of  action  by  the  non-payment  7  The  court 
were  of  opinion  that  the  time  of  limitation  did  not  begin  to  run 
unta  the  grant  of  the  administration.  Independently  of  authority, 
they  considered  that  it  could  not  be  said  that  a  cause  of  action 
existed,  unless  there  be  also  a  person  in  existence  capable  of  suing ; 
and  that  the  object  of  the  statute  was  manifest  both  to  limit  the 
time  of  entry  upon  land  and  a  suit,  to  a  person  in  esse  capable  of 
entering  or  suing.^  In  a  case  in  equity,  a  suit  for  an  account  of 
the  rents  and  profits  of  real  estate  having  become  abated  by  the 
plaintiff's  death,  after  answer,  but  before  the  decree,  the  plaintiff's 
personal  representatives,  more  than  six  years  afterwards,  filed  a 
bill  of  revivor^  to  which  the  personal  representatives  of  the  original 
defendant,  who  had  also  died,  pleaded  the  statute  of  limitations, 
but  did  not  state  in  his  plea  that  six  years  had  elapsed  since  repre- 
sentation had  been  taken  out  to  the  original  plaintiff :  the  plea  was 
overruled.  The  Master  of  the  Rolls  cited  as  authority  Murray  v. 
East  India  Company,  which  he  considered  to  decide  that  the  stat- 
ute does  not  begin  to  run  until  administration  has  been  obtained ; 
and,  in  the  case  before  him,  the  plea  did  not  allege  that  there  were 

1  The  coart  referred  to  an  old  analogoas  case  (Gary  v.  Stephenson,  reported  in  Salk- 
eld,  421),  and  to  Sanford's  case  (cited  in  Cro.  Jac.  61).  The  latter  arose  under  the 
statute  of  fines,  4  Hen.  YII.  A  term  of  years  was  granted  in  remainder,  expectant  on 
another  exbting  term ;  before  the  expiration  of  the  first  term,  the  grantee  died ;  at  the 
expiration  of  the  first  term,  the  lessor  entered,  and  levied  a  fine  before  administration 
granted ;  the  five  years  passed,  administration  was  granted,  and  resolved,  that  the 
administrator  should  have  five  years,  for  none  had  a  right  of  entry  before.  Gary  v, 
Stephenson  was  precisely  the  same  as  Murray  v.  East  India  Go.  It  was  an  action  of 
assumpsit  for  money  had  and  received,  brought  against  one  who  had  received  money 
belonging  to  the  estate  of  the  intestate,  after  his  death,  and  before  administration  granted, 
the  receipt  being  more  than  six  years  before  the  action,  but  the  grant  of  the  administrar 
tion  within  six  years.  The  opinion  of  the  court  was,  that  the  time  of  limitation  did 
not  begin  to  ran  until  the  grant  of  the  administration.  The  suit  appeared,  however,  to 
have  gone  off,  or  the  plaintiff  to  have  failed  upon  a  supposed  defect  in  his  replication. 
The  opinion  of  the  court,  in  Murray  v.  East  India  Go.  was,  that  statutes  of  limitation, 
being  all  in  pari  materia^  ought  to  receive  a  uniform  construction.  [By  the  law  of 
France  the  statute  begins  to  ran  on  the  death  of  the  intestate,  without  reference  to  the 
appointment  of  an  administrator ;  and  it  is  said  that  parties  having  claims  against  the 
estate  must  see  to  it  that  an  administrator  is  appointed,  so  that  they  may  ^e  if  need  be. 
So,  if  the  estate  holds  claims  against  third  persons,  it  is  no  less  the  daty  of  creditors  to 
see  to  the  appointment  of  an  administrator,  who  may  sue ;  and  if  anybody  is  to  suflfer 
by  negligence  or  delay  in  this  respect,  it  shall  be  the  creditor  and  not  the  third  person 
who  has  no  power  to  procure  the  appointment  of  an  administrator.  Gode  Givil.  Art 
2258,  2259.    Dallos.  DicL  de  Jur.  Tit.  Prescription  Civile^  622,  623.] 
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personal  representatives  of  the  original  plaintiff  at  any  time  after 
his  death,  until  the  filing  of  the  bill  of  revivor.^ 

56.  In  these  cases,  however,  if  the  statute  has  once  begun  to 
run  in  the  lifetime  of  the  testator  or  intestate,  it  does  not  cease 
running  during  the  period  which  may  elapse  between  his  death 
and  tlie  time  at  which  a  personal  representative  is  constituted  and 
duly  qualified.  It  was  so  expressly  held  at  law,  in  England,  in 
Khodes  v.  Smethurst,^  and  in  equity,  in  Freake  v,  Cranefeldt ; '  in 
which  latter  case,  the  Chancellor  said,  it  would  be  absurd  to  hold, 
that,  if  the  debtor  died  only  one  day  before  the  six  years  were  out, 
the  creditor  was  to  have  another  period  of  six  years  within  which 
to  enforce  his  demand.  A  like  decision  has  been  made  in  South 
Carolina.^ 

1  Perry  v.  Jenkins,  1  Mylne  &  Craig,  Ch.  B.  118.  The  preciM  point  decided  in 
Marraj  v.  East  India  Co.,  and  with  reference  to  that  case,  decided  in  Sturges  v.  Sher- 
wood, 15  Conn.  B.  149.  Other  American  decisions,  that  there  must  be  an  administra- 
tor or  executor  appointed ;  Hansford  v.  Elliott,  9  Leigh,  (Virg.)  B.  79 ;  Buff's  Adm'r 
V.  BuU,  7  H.  &  Johns.  (Md.)  B.  14 ;  Fishwick  v.  Sewell,  4  Id.  393 ;  Grabb's  Adm'r  v. 
Clayton's  £x'r,  2  Hayw.  (N.  C.)  B.  378;  Wanham  v.  Mohawk  Ins.  Co.,  13  Wend. 
(N.  Y.)  B.  267 ;  Geiger  v.  Brown,  4  M'Cord,  (S.  C.)  B.  423 ;  Witt  v.  Elmore,  2  Bail. 
(S.  C.)  B.  595.  If  a  sarety  pays  the  debt  of  his  principal,  afler  the  death  of  the  latter, 
and  when  no  letters  of  administration  have  been  taken  oat  upon  his  estate,  the  statute 
does  not  begin  to  run  until  letters  of  administration  are  taken  out.  LeveriDg  v, 
Bittenhouse,  4  Whart.  (Fenn.)  B.  130;  [King  v.  Aughtry,  3  Strob.  (S.  C.)  Eq.  149; 
Conyera  v.  Keenan,  1  Kelley,  (Ga.)  379 ;  Budin  v.  Ford,  5  Barb.  (N.  Y.)  b.  g.  393 ; 
Lewis  V.  Broadwe]!,  3  McLean,  (U.  S.)  568 ;  Polk  v.  Allen,  19  Miss.  467  ;  Wood  v. 
Ford,  29  Miss.  57  ;  Briggs  v,  Thomas,  32  Vt.  (3  Shaw,)  176.  SoadTcrse  possession  of 
personal  property  dates  only  from  the  appointment  of  an  administrator.  Wood  v.  Ford, 
29  Miss.  (7  Cosh.)  57.  An  action  brought  by  one  who  is  appointed,  in  Massachusetts, 
administrator  of  the  estate  of  an  inhabitant  of  another  State,  within  twenty  years 
from  the  time  of  the  death  of  such  inhabitant,  is  not  barred  by  the  statute  of  lim- 
itations, if  the  action  be  commenced  within  two  years  after  the  appointment  of  such  ad- 
ministrator, although  a  previous  administrator  had  been  appointed  in  the  State  of  which 
the  deceased  was  an  inhabitant,  the  previously  appointed  administrator  having  no  right 
to  sue  in  Massachusetts.  Gallup  v.  Gallup,  1 1  Met.  (Mass.)  445.  And  Hobart  v.  Conn. 
Turnpike  Ca,  15  Conn.  145;  and  Lee  v.  Gauze,  2  Ired.  (N.  C.)  44,  are  to  the  same 
effsct.  If  a  claim  be  sold  by  an  order  of  court,  invalid  for  want  of  jurisdiction,  by  an 
administrator  in  chief,  the  statute  as  against  the  purchaser  does  not  begin  to  run  until 
the  appointment  of  a  succeeding  administrator.    Wyatt  v.  Bambo,  29  Ala.  510.] 

*  Bhodes  v.  Smethurst,  4  Mees.  &  Welsh.  B.  42. 

s  Freake  r.  Cranefeldt,  3  Mylne  &  Craig,  Ch.  B.  455. 

*  M'CttUough  V.  Speed,  3  M'Cord,  (S.  C.)  B.  455;  [Frost  v.  Frost,  4  Edw.  (N.  Y.) 
Ch.  733 ;  Abbott  v,  McElroy,  10  S.  &  M.  (Miss.)  100.  In  Missouri,  under  the  statute, 
requiring  actions  against  administrators  to  be  brought  within  three  years  from  the  time 
of  granting  letters,  where  the  cause  of  action  accrues  after  the  granting  letters,  the 
action  may  be  brought  any  time  within  three  years  after  the  cause  of  action  accrues. 
Finney  v.  State,  9  Mis.  227.    And  the  statute  does  not  apply  where  the  administrator 
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57.  Murray  v*  The  East  India  Company  was  cited  and  relied 
upon  by  the  counsel  in  the  case  of  Ferguson  v.  Fyfie^  in  the  House 
of  Lords,^  in  which  it  was  determined  that,  where  i,  creditor  of  a 
firm  in  India  died  there  before  his  right  of  action  was  barred  by 
lapse  of  time,  and  his  personal  representative  in  Scotland  brought 
an  action  there  against  a  partner  of  the  firm  twenty-three  years 
after  the  creditor's  death,  the  English  statute  of  limitations  did 
not  take  effect,  the  action  having  been  brought  within  six  years 
after  English  probate  or  letters  of  administration  were  taken  out 
to  the  deceased  creditor.    The  decision  partakes  of  lex  fori? 

68.  In  the  Superior  Court  of  Georgia,  the  court  held,  referring 
to  Murray  v.  The  East  India  Company,  that  when,  during  the  ex- 
istence of  a  partnerBhip^  one  of  the  partners  dies,  the  statute  does 
not  commence  running  in  favor  of  the  surviving  partner  until 
there  is  an  administrator  on  the  estate  of  the  deceased  partner. 
The  court,  in  this  case,  admitted  the  proposition  of  the  counsel, 
that  when  the  statute  once  begins  to  run,  no  subsequent  disability 
will  stop  it,  but  denied  the  fact  that  any  cause  or  right  of 
action  accrued  in  the  lifetime  of  the  intestate  against  his  co- 
partner, there  being  no  pretence  of  any  misunderstanding  be- 
tween them.^ 

59.  By  the  Supreme  Court  of  Missouri,  in  a  case  where  it  ap- 
peared that  there  could  have  been  no  final  settlement  of  the  estate 
and  interest  of  an  intestate  until  after  the  death  of  his  widow, 
when  certain  reversionary  interests  (three  slaves)  for  the  first 
time  became  available  to  his  administrator,  it  was  determined, 
that  the  statute  had  not  rim  so  as  to  bar  the  right  of  the  adminis- 
trator to  sue.* 

60.  Where  money  is  lent  by  a  feme  covert^  having  a  separate 
estate,  to  her  husband,  the  statute  does  not  begin  to  run  against 

has  not  given  notice  that  letters  of  administration  haye  been  granted.  Wiggins  v.  Lot- 
ering,  9  Mis.  262.  And  a  plea  of  the  statute  by  an  administrator  shoald  aver  that 
notice  has  been  given.  Ibid,  fiat  in  Cawthome  v.  Weisinger,  6  Ala.  714,  it  was  held, 
that  the  statute  begins  to  run  from  the  date  of  the  letters  testamentary,  and  not  fix>m 
the  date  of  publication  of  notice.  And  the  statute  continues  to  run,  notwithstanding 
the  death  of  the  administrator.  Popkin  v,  Hewlett,  17  Ala.  291 ;  Mills  r.  Glover,  22 
Geo.  319.  Or  his  removal  irom  the  State.  Lowe  v.  Jones,  15  Ala.  545.] 
1  8  Clark  &  Finn.  R.  121. 

*  See  post,  as  to  lex  fori.  Chap.  VIII. 

*  Gardner,  Adm'r,  v.  Cummings,  &c,  Ex'rs,  Decisions  of  Supreme  Court  of  Georgia, 
Fart  I.,  containing  reports  of  cases  of  1842 ;  [Spann  v.  Fox,  1  Geo.  Deds.  1.] 

«  M'Nair  v.  Dodge,  7  (Mo.)  R.  404. 
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the  debt  until  'the  death  of  the  husband ;  for,  on  account  of  the 
unity  of  husband  and  wife,  the  latter  cannot  sue  the  former.^ 

61.  In  Leasure  v.  Mahoning  Township,  the  Supreme  Court  of 
Pennsylvania,^  the  plaintiff  having  been  the  supervisor  of  the  said 
township  for  the  years  1819  and  1821,  his  accounts  were  settled 
by  the  auditors  each  year,  and  a  balance  was  found  to  be  due  to 
the  plaintiff,  for  which  the  suit  was  brought,  by  authority  of  a 
special  act  of  assembly,  passed  the  16th  of  June,  1886.  On  the 
trial,  the  plaintiff  gave  in  evidence  the  settlements  of  his  accounts, 
and  then  offered  in  evidence  a  settlement  of  them  again  by  the  au^ 
ditors  for  the  year  1881.  This  was  objected  to  in  the  court  below, 
on  the  ground  that  the  auditors  of  1831  had  no  authority  to  exam- 
ine or  allow  the  accounts  for  the  years  1819  and  1821,  and  the 
court  below  rejected  the  offer,  and  instructed  the  jury  that  the 
statute  of  limitations  was  a  bar  to  the  plaintiflb  recovery.  The 
judgment  was  reversed,  Kennedy,  J.,  who  delivered  the  opinion  of 
the  court,  observing :  <'  In  this ''  (the  instruction  that  the  plain- 
tiff's claim  was  barred  by  the  statute)  ^^  we  think  the  court  erred, 
because  the  claim  of  the  plaintiff  is  not  embraced  by  that  statute* 
It  does  not,  and  it  never  was  intended  that  it  should,  apply  to 
claims  for  the  recovery  of  which  the  party  entitled  thereto  could 
not  maintain  an  action.  The  statute  does  not  extinguish  the  debt 
or  claim ;  it  only  forms  a  bar  to  the  remedy  of  the  party  to  re- 
cover it  by  action ;  but  it  is  perfectly  clear,  that,  if  the  right  to 
maintain  an  action  for  it  were  never  vested  in  him,  the  statute  can 
be  no  bar  to  it,  because  it  would  be  contrary  to  reason  to  hold 
that  the  statute  operated  upon  and  took  that  away  which  never 
existed,  or,  in  other  words,  deprived  the  party  of  a  right  which  he 
never  had,  until  the  act  of  1836  was  passed  for  the  special  purpose 
of  investing  him  with  such  right.  Since  he  has  thus  been  enabled 
to  bring  and  maintain  his  action,  no  time  appears  to  have  been 
lost  on  his  part,  nor  room  left  for  the  statute  to  intervene." 

62.  There  mu9t  not  only  he  a  person  to  sucy  but  a  person  to  be 
sited.  In  the  case  of  Montgomery  v.  Hernandez  &  Co.,  in  the  Su- 
preme Court  of  the  United  States,^  the  plaintiff  in  error  was  sued 

^  Towers  v.  Hngner,  3  Wbart.  (Penn.)  B.  48.  [And  where  an  administfator  had 
retamed  his  aoconnt,  and  dirided  the  estate  in  good  faidi,  it  was  held,  that  the  statute 
of  limitations  hegan  to  nm  fh>m  the  time  of  the  division  against  all  the  distributees  ex- 
cept one,  who  was  tkfeme  oovert.    Payne  v.  Harris,  8  Strobh,  (S.  C.)  £q.  89.] 

>  Leasure  v.  SCahoning  Township,  8  Watts,  (Penn.)  R.  44. 

*  Montgomeiy  v,  Hernandez  &  Co.  in  Error,  12  Wheat  (U.  S.)  B.  1S9. 
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in  the  court  below  as  surety  for  the  marshal  of  the  district  of 
Louisiana,  who,  by  order  of  the  District  Court,  had  sold  a  vessel 
and  cargo,  libelled  by  the  defendants  in  error,  which  vessel  and 
cargo,  or  the  proceeds  thereof,  were,  by  the  final  decree  of  the 
Court  of  Admiralty,  ordered  to  be  restored  to  the  libellants.  The 
decree  was  appealed  to  the  Supreme  Court  of  the  United  States, 
and  there  affirmed ;  but  the  marshal  had  failed  to  pay  over  part  of 
the  proceeds.  The  opinion  of  the  court  was,  that  Hernandez  & 
Co.  had  no  right  to  demand  of  the  marshal  the  proceeds  of  the 
sales,  or  to  sue  for  the  recovery  thereof,  until  after  the  affirmance 
of  that  court ;  that  the  right  of  action  was  suspended  during  the 
pendency  of  the  appeal  in  that  court,  and  during  such  suspension, 
the  statute  did  not  run  against  him.^ 

63.  As  a  general  rule,  when  a  temporary  incapacity  to  sue 
grows  out  of  some  particular  provision  of  a  statute,  the  time 
during  which  such  temporary  disability  continues  should  be  ex* 
eluded  from  the  computation.  The  statute  limiting  actions  against 
executors  and  administrators  in  Massachusetts  does  not  begin  to 
run  against  persons  who  have  a  right  to  appeal  from  the  decree 
granting  administration,  until  their  right  of  appeal  is  lost,  or  the 
decree  becomes  absolute.  Such  was  the  construction  given  to  the 
acts  of  limitation  of  that  State  of  1788,  c.  66,  and  of  1791,  c. 
28,  by  Mr.  Justice  Story.  The  consequence  of  a  different  con- 
struction, in  the  opinion  of  the  learned  judge,  was,  that  the  right 
of  all  parties  might,  if  one  might  use  the  expression,  be  in  a  state 
of  suspended  animation,  and  yet  a  bar  be  all  the  while  running, 
which  they  could  not  avert.  It  appeared  to  him  that  the  proper 
exposition  was,  that  the  bar  let  in  by  probate  of  the  will,  and  ad- 
ministration granted  thereon,  was  suspended  by  the  appeal ;  and 
that  it  revived  again  only  when  the  administration  was  again  put 
in  motion  by  the  determination  of  the  appellate  court^  In  Missis- 
sippi it  has  been  held,  that  the  act  allowing  nine  months,  after 
publication  of  the  grant  of  letters  of  administration,  before  suit 
can  be  brought  against  them,  has  the  effect  to  suspend  the  general 
act  of  limitations  during  that  period,  and  thereby  to  leave  the 

1  And  see  Hernaudez  v.  Montgomery,  2  Mart.  (Loais.)  R.  (x.  s.)  422.  [Com well  v. 
Horrb,  5  Har.  (Del.)  299.  The  claim  of  an  executor  or  administrator  against  the 
estate  is  not  barred,  as  neither  can  sue  himself.  Spencer  v.  Spenoer,  4  Md.  CIl  868 ; 
Brown  v.  Stewart,  Id.  456.  Bat  see  Hicks'  Appeal,  21  Penn.  280 ;  Wharton  v.  Mar* 
berry,  S  Sneed,  (Tenn.)  603 ;  Sims  v.  Sims,  SO  Miss.  (1  Geoige,)  333.] 
,  s  Trecothic  v.  Austin*  4  Mason,  (Cir.  Co.)  B.  16. 
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.holder  of  a  promissory  note  six  years  within  which  to  sue,  besides 
the  nine  months  within  which  he  is  restrained  from  suing.^ 

1  Powell  V.  Webber,  2  Smedea  &  Mar.  (Miss.)  B.  452.  [Abbott  v.  McElroj,  10  S. 
ft  M.  (Miss.)  100 ;  Tarrer  v.  Cowart,  5  Ga.  66 ;  Lawton  v.  Bowman,  2  Strob.  (S.  C.) 
190;  Lewis  v.  Broadwell,  3  McLean,  (U.  S.)  568.  Jn  New  York,  eighteen  months 
after  &e  death  of  the  decedent  are  bj  statate  deducted  from  the  mnning  time.  2  B.  S. 
p.  448,  h  8.  If,  by  the  proTisions  of  a  statate,  the  debtor  cannot  be  sued,  the  statate  of 
limitations  ceases  to  run  against  the  creditors.  Planters'  Bank  v.  Bank  of  Alexandria, 
10  G.  &  J.  (Md.)  246.  TroYcr  against  a  thief  lies  until  the  expiration  of  the  statatory 
limitation  after  the  termination  of  the  prosecution,  as,  before  that  time,  he  cannot  be 
«ned.    Hutchinson  v.  Bank  of  Wheeling,  41  Penn.  St.  42.    And  see  pott,  ^  196,  note.] 
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CHAPTER   VIII. 


LEX  LOCI  ET  LEX  FORI. 


64.  It  is  a  principle  of  public  law,  perfectly  beyond  the  reach  of 
judicial  controversy,  that  personal  contracts  are  to  have  the  same 
validity,  interpretation,  and  obligatory  force,  in  every  other  coun- 
try, which  they  have  in  the  country  where  they  are  made  or  are  to 
be  executed.  "The  convenience  and  the  necessities,"  says  Mr. 
Justice  Story,  "  of  the  civilized  and  commercial  world  render  it 
indispensable  that  this  principle  should  be  adopted  in  the  earliest 
national  intercourse ;  and  it  would  not  be  easy  to  trace  a  period 
when  it  was  not  tacitly  adopted  as  a  pledge  of  public  as  well  as 
private  confidence.  An  exception,  coeval  with  the  rule  itself,  and 
resting  on  the  same  foundation,  is,  that  no  nation  is  bound  to  en- 
force or  hold  valid  any  contract  which  is  injurious  to  its  own  rights 
or  those  of  its  citizens,  or  which  offends  public  morals,  or  violates 
the  public  faith."  ^ 

65.  Another  rule,  as  is  laid  down  by  the  same  authority,  equally 
well  settled,  is,  that  remedies  on  contracts  are  to  be  regarded  and 
pursued  according  to  the  law  of  the  place  where  the  action  is  insti- 
iutedy  and  not  by  the  law  of  the  place  where  the  control  is  made;^ 
and  hence  the  common  law  is,  in  respect  to  statutes  of  limitation, 
that  the  time  of  limitation  of  actions  upon  contract  depends  on  the 
law  of  the  kingdom  or  state  in  which  the  action  is  brought  (lex 
fori)y  and  itot  on  the  law  of  the  kingdom  or  state  where  the  con- 
tract is  made  (lex  loci  contractus').  "  Several  questions,"  says  a 
learned  Scotch  writer,  "  arise  from  the  different  prescriptions  es- 
tablished in  different  countries.  In  our  decisions  upon  this  head, 
the  case  is  commonly  stated  as  if  the  question  were,  whether  a 
foreign  prescription,  or  that  of  our  own  country,  ought  to  be  the 
criterion.    This  should  never  be  made  a  question ;  for  our  own 

^  Le  Boy  v.  Crowninshield,  2  Maaon,  (Cir.  Co.)  B.  157.  Also,  see  Bulger  v.  Boche, 
U  Pick.  (Ma^.)  B.  36 ;  [Buckmaboge  v.  Mottecand,  32  Eng.  L.  &  £q.  S4.] 

*  Ibid,  and  Stoty  on  Conflict  of  Laws,  482 ;  [State  v,  Swope,  7  Ind.  91 ;  Oassawaj 
V.  Hopkins,  1  Head,  (Tenn.)  583;  Flowers  v.  Foreman,  93  How.  (U.  S.)  132;  Wal- 
worth V,  Bouth,  14  La.  Ann.  205 ;  Patnam  v.  Dike,  13  Gray,  (Mass.)  53&.] 
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prescription  must  be  the  role,  in  every  case  that  falls  under  it,  and 
not  the  prescription  of  any  other  country/'  ^  By  the  comity  existing 
between  nations,  foreigners,  it  is  very  clear,  can  pretend  to  no  claim 
to  molest  any  other  independent  community  than  their  own,  in  con- 
testing stale  and  doubtful  claims ;  and  with  as  little  propriety  can 
they  claim,  in  such  community,  the  remedies,  and  the  times  and 
modes  of  enforcing  them,  established  by  the  policy  of  their  own 
government.^  Such  being  the  doctrine,  the  respective  States  under 
our  general  government  may,  in  virtue  of  their  reserved  sover- 
eignty, limit  the  time  for  remedies  even  upon  the  judgments  of 
courts  of  other  States,  and  altogether  bar,  by  statute,  suits  upon 
such  judgments,  if  not  instituted  within  the  time  prescribed  by  the 
statute.^  The  first  English  authority,  that  statutes  of  limitation 
go  ad  litis  ordinationemy  and  not  ad  litis  deemonem^  is  a  case  in 
equity,  in  1705,  where,  to  a  bill  of  discovery  of  assets,  and  satisfac- 
tion of  the  plaintiff's  debt,  which  was  a  judgment  obtained  in 
France,  the  English  statute  of  limitation  was  pleaded,  and  was 
allowed  by  the  Lord  Keeper ;  and,  upon  a  rehearing,  the  decree 
was  confirmed.^  The  question  was  afterwards  made  at  law  before 
Lord  Ellenborough,  who,  in  pronouncing  judgment,  and  adverting 
to  the  argument,  said:  '^It  is  said  that  parties  who  have  con- 
tracted abroad  return  to  this  country  with  the  same  rights  only 
which  they  had  in  the  country  where  they  so  contracted ;  and, 
generally  speaking,  that  is  so,  that  is,  if  the  rights  of  the  contract- 
ing parties  be  extinguished  by  the  foreign  law  by  the  happening  of 
certain  events.  But  here  there  is  only  an  extinction  of  the  remedy 
in  the  foreign  court  according  to  the  law  stated  to  be  received 
there,  but  no  extincti(^n  of  the  right ;  and  there  is  no  law  or  au- 
thority, that  where  there  is  an  extinction  of  the  remedy  only  in  the 
foreign  court  that  shall  operate  by  comity  as  an  extinction  of  the 
remedy  here  also.  If  it  go  to  the  extinction  of  the  right  itself,  the 
case  may  be  different."  ^  The  case,  however,  finally  turned  upon 
another  point,  namely,  that  it  was  within  the  saving  of  the  statute 

1  Principles  of  Equity,  by  Lord  Kames,  yoI.  2,  p.  353. 

'  Enlightened  and  eminent  jarists,  and  celebrated  pabliciBts,  a  Grotins,  Pnffendorf, 
and  Wolfins,  have  maintained  that  the  law  of  prescription  is  fbnnded  in  morals,  and 
was  derived  from  the  law  of  nature ;  that  it  is  a  thing  of  policy,  growing  out  of  the  ex- 
perience  of  its  necessity,  is  universally  admitted. 

<  M'Ehnoyle  v.  Cohen,  13  Peters,  (U.  S.)  B.  312. 

«  Dupleix  V.  De  Roven,  2  Vem.  Ch.  B.  540,  541 ;  Baithby's  note  (3). 

*  V^illiamB  V.  Jones,  15  East,  B.  439. 
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of  limitations.  But  the  general  doctrine,  as  stated  by  Lord  Ellen* 
borough,  is  fuUj  recognized  bj  all  the  other  judges ;  and  this  and 
the  preceding  case,  as  to  the  general  doctrine,  have  never  since 
been  departed  from  in  England.^ 

66.  One  of  the  earliest  cases  in  this  country  upon  the  subject  is 
Nash  V.  Tupper,  in  the  State  of  New  York,^  where,  to  an  action  on 
a  note,  the  plea  of  the  statute  of  limitations  of  six  years  of  New 
York,  was  pleaded,  and  the  plaintiff  replied,  that  the  contract  was 
made  in  Connecticut,  where  the  limitation  was  seventeen  years. 
Upon  the  demurrer  to  this  replication,  the  court  held  it  bad,  and 
the  plea  in  bar  good.  In  this  case,  it  will  be  observed,  that  the 
limitation  fixed  by  the  law  of  the  place  where  the  contract  was 
made  had  not  expired.  So,  in  an  appeal  from  the  court  of  ses* 
sions,  in  Scotland,  to  the  House  of  Lords,  one  of  the  points  decided 
was,  that  a  solicitor  in  London  suing  a  debtor  in  Scotland  for  costs 
of  conducting  an  appeal  in  England,  was  a  case  in  which  the  tn- 
ennial  prescription  of  the  law  of  Scotland  prevailed,^  when  the 
term  of  prescription  or  limitation  in  England  by  the  statute  of 
James  was  twice  that  length  of  time.  But  a  different  case  is  pre- 
sented from  either  of  the  foregoing,  if  the  action  has  become  barred 
entirely  by  the  lapse  of  time  prescribed  by  the  law  of  the  place 
where  the  contract  was  made.  In  such  a  case,  where  all  remedies 
are  barred  by  the  lex  loci  contractus^  Mr.  Justice  Story,  in  Le  Roy 
t;.  Orowninshield,^  stated  the  inclination  of  his  mind  to  be,  that 
"  there  is  a  virtual  extinction  of  the  right  in  that  place,  which 
ought  to  be  recognized  in  every  other  tribunal,  as  of  equal  valid- 
ity."^   He  does  not  decide  so,  though  he  shows  that  it  is  not 

1  See  Le  Roy  v,  CrowninBhield,  2  MaBon,  (Cir.  Co.)  B.  159,  177. 

«  Nash  V.  Tupper,  1  Caines,  (N.  Y.)  B.  402 ;  [Perry  v.  Lewis,  6  Fla.  555.] 

B  Campbell  v.  Stein,  8  Dow's  Pari.  B.  116. 

*  Le  Roy  v.  Crowninshield,  2  Mason,  (Cir.  Co.)  B.  151. 

^  [And  this  view  has  been  countenanced  in  some  of  our  courts.  See  post,  §  67,  note 
at  the  end.  But  in  the  case  of  Townsend  v,  Jemison,  9  How.  (U.  S.)  407,  decided  in 
1850,  the  counsel  for  the  plaintiff  in  error  haying  undertaken  to  persuade  the  court  to 
adopt  the  view  to  which  the  late  Mr.  Justice  Story  seems  at  one  time  to  have  been  in- 
clined, the  court  took  occasion  to  review  the  whole  subject,  and  the  result  was  the  affir- 
mation of  the  doctrine  laid  down  in  Le  Boy  t;.  Crowninshield,  and  McEhnoyle  v. 
Cohen,  in  an  elaborate  opinion  delivered  by  Mr.  Justice  Wayne.  The  question  was, 
whether  the  cause  of  action,  having  accrued  in  Mississippi,  and  been  completely  barred 
there,  the  bar  of  the  Mississippi  statute  might  not  be  pleaded  in  a  court  of  liouisiana. 
The  court  say :  — 

**  The  rule  in  the  courts  of  the  United  States,  in  respect  to  pleas  of  the  statutes  of 
limitation,  has  always  been,  that  they  strictly  aiiect  the  remedy,  and  not  the  merits.    In 
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without  countenance  from  the  ciyilians ;  ^  and  though  he  reasons, 
that  where  no  right  of  action  subsists  by  the  lex  loci  contractus^ 

tiie  case  of  M'Elmoyk  v,  Cohen,  13  Peters,  812,  this  point  waa  raised,  and  so  decided. 
All  of  the  judges  were  present  and  assented.  The  fallest  examination  was  then  made 
of  all  the  authoritiea  upon  the  subject,  in  connection  with  the  direnities  of  opinion 
among  jurists  about  it,  and  of  all  those  considerations  which  haye  induced  legislatures 
to  interfere  and  place  a  limitation  upon  the  bringing  of  actions. 

"  We  thought  then,  and  still  think,  that  it  has  become  a  formulary  in  international 
jnrispmdence,  that  all  suits  must  be  brought  within  the  period  prescribed  hj  the  local 
law  of  the  country  where  the  suit  is  brought,  —  the  lex  fori;  otherwise  the  suit  would  be 
barred,  unless  &e  plaintiff  can  bring  himself  within  one  of  the  exceptions  of  the  statute, 
if  that  is  pleaded  by  the  defendant.  This  rule  is  as  fully  recognized  in  foreign  juris- 
prudence as  it  is  in  the  common  law.  We  then  refenred  to  authorities  in  the  common 
law,  and  to  a  summary  of  them  in  foreign  jurisprudence.  Burge's  Com.  on  CoL  and 
For.  Laws.  They  were  subsequently  cited,  with  others  besides,  in  the  second  edition  of 
the  Conflict  of  Laws,  483.  Among  them  will  be  found  the  case  of  Leroy  p.  Crownin- 
shield,  2  Mason,  151,  so  much  relied  upon  by  the  counsel  in  this  case. 

'*  Neither  the  learned  examination  made  in  that  case  of  the  reasoning  of  jurists,  nor 
the  final  conclusion  of  the  judge,  in  opposition  to  his  own  inclinations,  escaped  our 
attention.  Indeed,  he  was  here  to  reyiew  ihem,  with  those  of  us  now  in  the  court  who 
had  the  happiness  and  benefit  of  being  associated  with  him.  He  did  so  with  the  same 
sense  of  judicial  obligation  for  the  maxim,  Stare  decisis  et  non  quiela  tnonere,  which 
marked  his  o£Scial  career.  His  language  in  the  case  in  Mason  fully  illustrates  it: 
'  But  I  do  not  sit  here  to  consider  what  in  theory  ought  to  be  the  true  doctrines  of  the 
law,  following  them  out  upon  principles  of  philosophy  and  juridical  reasoning.  My 
humbler  and  safer  duty  is  to  administer  the  law  as  I  find  it,  and  to  follow  in  the  path  of 
authority,  where  it  is  clearly  defined,  eyen  though  that  path  may  haye  been  explored  by 
guides  in  whose  judgment  the  most  implicit  confidence  might  not  haye  been  originally 
reposed.'  Then  follows  this  declaration  :  '  It  does  appear  to  me  that  the  question  now 
before  the  court  has  been  settled,  so  far  as  it  could  be,  by  authorities  which  the  court  is 
bound  to  respect.  The  error,  if  any  has  been  committed,  is  too  strongly  engrafted  into 
the  law  to  be  remoyed  without  the  interposition  of  some  superior  authority/  Then,  in 
support  of  this  declaration,  he  cites  Huberus,  Yoet,  Pothier,  and  Lord  Karnes,  and 
adjudications  from  English  and  American  courts,  to  show  that,  whateyer  may  haye 
been  the  differences  of  opinion  among  jurists,  the  uniform  administration  of  the  law  has 
been,  that  the  lex  loci  contracttts  expounds  the  obligations  of  contracts,  and  that  statutes 
of  limitation  prescribing  a  time  after  which  a  plaintiff  shall  not  recoyer,  unless  he  can 
bring  himself  within  its  exceptions,  appertain  eui  iempua  ei  modum  actionis  instituenda 
and  not  ad  valorem  contractus,  Williams  v.  Jones,  13  East,  439 ;  Nash  v,  Tupper,  1 
Caines,  402 ;  Buggies  v.  Keeler,  3  Johns.  263 ;  Fearsall  v.  Dwight,  2  Mass.  84 ;  De- 
couche  V.  Sayetier,  3  Johns.  Ch.  190,  218 ;  McCluny  v.  Silliman,  8  Peters,  276 ;  Haw- 
kins V.  Barney,  5  Peters,  457 ;  Bank  of  the  United  States  v,  Donally,  8  Id.  361 ; 
McElmoyle  v.  Cohen,  13  Id.  312. 

"There  is  nothing  in  Shelby  v.  Guy,  11  Wheaton,  361,  in  conflict  with  what  this 
court  decided  in  the  four  last-mentioned  cases.  Its  action  upon  the  point  has  been 
uniform  and  dedsiye.    In  cases  before  and  since  decided  in  England,  it  will  be  found 

1  Casaregis  Disc.  179,  ^  60 ;  1  Domat,  b.  8,  ^  4,  art.  1 ;  Strahan's  translation,  ed. 
1737,  and  art  10  of  the  same  book  and  S ;  Ersk.  Inst  b.  3,  tit  7,  M8,  ed.  1812 ;  Hube- 
ras,  Ub.  1,  tit  3,  ^  7 ;  Yoet,  ad  Pand,  lib.  44,  tit  3,  S  12. 
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foreign  courts  do  not  enforce  the  original  obligation,  becanse  it  is 
gone.    It  resembled  the  case  of  bankruptcy.    But  the  learned 

there  has  heen  no  fluctaation  in  the  rale  in  the  conrts  there.  The  role  U,  that  the  stat- 
ute of  Umitadons  of  the  country  in  which  the  suit  is  hronght  may  be  pleaded  to  bar  a 
lecoyery  apon  a  contract  made  out  of  its  political  jorisdiction,  and  that  the  limitation 
of  the  /ear  /bet  eoniraetus  cannot  be.  2  Bingham,  New  Cases,  202,  211 ;  Don  v.  Lipp 
mann,  5  Clark  &  Fin.  1,  16, 17.  It  has  become,  «s  we  haye  already  said,  a  fixed  rale 
of  the  jus  gentium  privatum,  unalterable,  in  our  opinion,  either  in  England  or  in  the 
States  of  the  United  States,  except  by  legislatire  enactment 

"  We  will  now  renture  to  suggest  die  causes  which  misled  the  learaed  judge  in  Leroy 
V.  Crowninshield  into  a  conclusion,  that,  if  the  question  before  him  had  been  entirely 
new,  his  inclination  would  strongly  lead  him  to  declare,  that  where  aU  remedies  are 
barred  or  discharged  by  the  lex  loci  coiUractus,  and  haye  operated  upon  the  case,  then  the 
bar  may  be  pleaded  in  a  foreign  tribunal,  to  repel  any  suit  brought  to  enforce  the  debt. 

**  We  remark,  first,  that  only  a  few  of  the  ciyilians  who  haye  written  upon  the  point 
differ  from  the  rule,  that  statutes  of  limitation  relate  to  the  remedy  and  not  to  the  con- 
tract. If  there  is  any  case,  either  in  our  own  or  the  English  conrts,  in  which  the  point 
is  more  discussed  than  it  is  in  Leroy  v.  Crowninshield,  we  are  not  acquainted  with  it. 
In  eyery  case  but  one,  either  in  England  or  in  the  United  States,  in  which  the  point  has 
since  been  made,  that  case  has  been  mentioned,  and  it  has  carried  some  of  our  own 
judges  to  a  result  which  Judge  Story  himself  did  not  yenture  to  support 

"  We  do  not  find  him  pressing  his  argument  in  Leroy  v.  Crowninshield  in  the  Con- 
flict of  Laws,  in  which  it  might  haye  been  appropriately  done,  if  his  doubts,  for  so  he 
calls  them,  had  not  been  remoyed.  Twenty  years  had  then  passed  between  them.  In 
all  that  time,  when  so  much  had  been  added  to  his  learaing,  really  great  before,  that  by 
common  consent  he  was  estimated  in  jurispradence  par  summis,  we  find  him,  in  the 
Conflict  of  Laws,  stating  the  law  upon  the  point,  in  opposition  to  his  former  doubts, 
not  in  deference  to  authority  alone,  but  from  declared  conyiction. 

"  The  point  had  been  examined  by  him  in  Leroy  v.  Crowninshield,  without  any  con* 
Bideration  of  other  admitted  maxims  of  international  jurispradence,  haying  a  direct 
bearing  upon  the  subject  Among  others,  that  the  obligation  of  eyery  law  is  confined 
to  the  State  in  which  it  is  established ;  that  it  can  only  attach  upon  those  who  are  its 
subjects,  and  upon  others  who  are  wi&in  the  territorial  jurisdiction  of  the  State ;  that 
debtors  can  only  be  sued  in  the  courts  of  the  jurisdiction  where  they  are ;  that  all  courts 
must  judge  in  respect  to  remedies  from  their  own  laws,  except  when  conyentionally,  or 
from  the  decisions  of  conrts,  a  comity  has  been  established  between  States  to  enforce  in 
the  courts  of  each  a  particular  law  or  principle.  When  there  is  no  positive  rale,  affirm- 
ing, denying,  or  restraining  the  operation  of  foreign  laws,  courts  establish  a  comity  for 
such  as  are  not  repugnant  to  the  policy  or  in  conflict  with  the  laws  of  the  State  from 
which  they  deriye  their  organization.  We  aro  not  aware,  except  as  it  has  been  brought 
to  our  notice  by  two  cases  dted  in  the  aigument  of  this  cause,  that  it  has  eyer  been 
done,  either  to  giye  or  to  take  away  remedies  from  suitors,  when  there  is  a  law  of  the 
State  where  the  suit  is  brought  which  regulates  remedies.  But  for  the  foundation  of 
comity,  the  manner  of  its  exereise,  and  the  extent  to  which  courts  can  allowably  carry 
it,  we  refer  to  the  case  of  the  Bank  of  Augusta  v,  Earle,  13  Peters,  519,  589 ;  Conflict 
of  Laws,  Comity. 

"  From  what  has  just  been  said,  it  must  be  seen,  when  it  is  claimed  that  statutes  of 
limitation  operate  to  extinguish  a  contract,  and  for  that  reason  the  statute  of  the  State 
in  which  the  contract  was  made  may  be  pleaded  in  a  foreign  court,  that  it  is  a  point  not 
standing  alone,  disconnected  from  other  receiyed  nuoims  of  international  jurisprudence. 
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judge  admitted  that  the  current  of  authority  was  too  strong  against 
Um  to  be  resisted.    In  Bulger  v.  Boche,  in  Massachusetts,^  it  is 

And  it  may  well  be  asked,  before  it  is  detennined  otherwise,  whether  contracts  bj  force 
of  the  different  statutes  of  limitation  in  States  are  not  exceptions  from  the  general  role 
of  the  2ez  lod  contractus.  There  are  such  exceptions  for  dissolring  and  discharging  con- 
tracts oat  of  the  jurisdiction  in  yrhkh.  they  were  made.  The  limitations  of  remedies, 
and  the  forms  and  modes  ^f  suit,  make  such  an  exception.  Conflict  of  Laws,  271,  and 
fiSi  to  527.  We  may  then  infer  that  the  doubts,  expressed  in  Leroy  v.  Crownlnshield 
would  have  l>een  withheld  if  the  point  had  been  considered  in  the  connection  we  haye 
mentioned. 

"  We  hare  found  too,  that  seyeral  of  the  djilians  who  wrote  upon  the  question  did  so 
without  having  kept  in  mind  the  difference  between  the  positive  and  negative  prescrip- 
tion of  the  dril  law.  In  doing  so,  some  of  them — not  regarding  the  latter  in  its  more 
extended  signification  as  including  all  those  bars  or  exceptions  of  law  or  of  fact  which 
jDoay  be  opposed  to  the  prosecution  of  a  claim,  as  well  out  of  the  jurisdiction  in  which 
*  contract  was  made  as  in  it — were  led  to  the  conclusion  that  the  prescription  was  a 
part  of  the  contract,  and  not  the  denial  of  a  remedy  for  its  enforcement.  It  may  be  as 
well  here  to  state  the  difference  between  the  two  prescriptions  in  the  civil  law.  Positive, 
or  the  Boman  uaucaptio,  is  the  acquisition  of  property,  real  or  personal,  immovable  or 
movable,  by  the  continued  possession  of  the  acquirer  for  such  a  time  as  is  described  by 
the  law  to  be  sufficient.  Erskine's  Inst.  556.  'Adjectio  dominii  per  continuationem  pos- 
teasionis  tempons  legi  d^finiti.'    Dig.  3. 

"  Negative  prescription  is  the  loss  or  forfeiture  of  a  right,  by  the  proprietor's  neglect- 
ing to  exercise  or  prosecute  it  during  the  whole  period  which  the  law  hath  declared  to 
be  sufficient  to  infer  the  loss  of  it  It  includes  the  former,  and  applies  also  to  all  those 
demands  which  are  the  subject  of  personal  actions.  Erskine's  Inst  560,  and  3 
Bulge,  26. 

"  Most  of  the  civilians,  however,  did  not  lose  sight  of  the  diflerences  between  these 
prescriptions,  and  if  their  reasons  for  doing  so  had  been  tak€in  as  a  guide,  instead  of 
some  expressions  used  by  them,  in  respect  to  what  may  be  presumed  as  to  the  extinc- 
tion or  payment  of  a  claim,  while  the  plea  in  bar  is  pending,  we  do  not  think  that  any 
doubt  would  have  been  expressed  concerning  the  correctness  of  their  other  conclusion, 
that  statutes  of  limitation  in  suits  upon  contracts  only  relate  to  the  remedy.  But  that 
was  not  done,  and  from  some  expressions  of  Pothier  and  Lord  Karnes,  it  was  said,  '  If 
the  statute  of  limitationB  does  create,  propria  vigore,  a  presumption  of  the  extinction 
or  payment  of  the  debt,  which  all  nations  ought  to  regard,  it  is  not  easy  to  see  why  the 
presumption  of  such  payment,  thus  arising  from  the  kx  lod  contractm,  should  not  be  as 
conclusive  in  every  other  phioe  as  in  the  place  of  the  contract.'  And  that  was  said  in 
Leroy  v.  Crowninshield,  in  opposition  to  the  declaration  of  both  those  writers,  that  in 
any  other  place  than  that  of  the  contract  such  a  presumption  could  not  be  nuide  to 

1  Bulger  V.  Boche,  11  Mass.  B.  36.  Lord  Karnes  says :  *'  When  a  process  is  brought 
in  Scotland  for  payment  of  an  English  debt,  after  the  English  prescription  has  taken 
place,  it  cannot  be  pleaded  here  (that  is,  in  Scotland)  that  the  action  is  cut  off  by  the 
statute  of  limitation ;  but  it  can  be  pleaded  here,  and  will  be  sustained,  that  the  debt 
is  presumed  to  have  been  paid.  Considering  that  the  statute  can  have  no  authority  here, 
except  to  infer  a  presumption  of  payment,  it  follows  that  the  plaintiff  must  be  permitted 
to  defeat  the  presumption  by  positive  evidence,  or  to  overbalance  it  by  contrary  pre- 
sumptions, or  to  show  from  Uie  drcumstanoes  of  the  case  that  payment  cannot  be  pre- 
sumed."   Karnes's  Equity,  c.  8,  p.  369. 
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thus  remarked  by  Chief  Justice  Shaw :  ^^  Whether  the  law  of  pre- 
scriptioUy  or  statute  of  limitations,  which  takes  away  every  legal 
mode  of  recovering  the  debt,  shall  be  considered  as  affecting  flie 
contract,  like  payment,  release,  or  judgment,  which  in  effect  ex- 
tinguish the  contract,  or  whether  they  are  to  be  considered  as 
affecting  the  remedy,  only  by  determining  the  time  within  which  a 
particular  mode  of  enforcing  it  shall  be  pursued,  were  it  an  open 
question,  might  be  one  of  some  difficulty."  Judge  Story,  in  his 
very  learned  work  on  the  Conflict  of  Laws,  seems  to  have  arrived 
at  a  conclusion  different  from  the  inclination  of  his  mind,  as  de- 
clared in  Leroy  v.  Crowninshield,  for  he  says :  "  It  may  be  added, 
that  as  the  law  of  prescription  of  a  particular  country,  even  in  a 
case  of  a  contract  made  in  such  a  country,  forms  no  part  of  the 
contract  itself,  but  merely  acts  upon  it  ex  post  facto  in  a  case  of  a 
suit,  it  cannot  properly  be  deemed  a  right  stipulated  for  or  in- 
cluded in  the  contract."  In  confirmation  of  the  position,  he  cites 
the  language  of  Lord  Brougham,  in  giving  his  judgment  in  the 
House  of  Lords,  in  Don  v.  Lipmann.^    ^'  It  is  said  that  the  limita- 

defeat  a  law  proYiding  for  proceeding  upon  suits.  Here,  tamiqg  adde  for  an  instant 
from  our  main  purpose,  we  find  the  beginning  or  source  of  those  constructions  of  the 
English  statutes  of  limitation  which  almost  made  them  useless  for  the  accomplishment 
of  their  end.  Within  a  few  years,  the  abuses  of  such  constructions  have  been  much 
corrected,  and  we  are  now,  in  the  English  and  American  courts,  nearer  to  the  legislatiTe 
intent  of  such  enactments. 

"But  neither  Fothier  nor  Lord  Karnes  meant  to  be  understood,  that  the  theory  of 
statutes  of  limitation  purported  to  afford  positive  presumptions  of  payment  and  extinc- 
tion of  contracts,  according  to  the  laws  of  the  place  where  they  are  made.  The  extract 
which  was  made  from  Fothier  shows  his  meaning  is,  that,  when  the  statute  of  limita- 
tiotts  has  been  pleaded  by  a  defendant,  the  presumption  is  in  his  fayor  that  he  has  extin- 
guished and  discharged  his  contract,  until  the  plaintiff  overcomes  it  by  proof  that  he  is 
within  one  of  those  exceptions  of  the  statute  which  takes  it  out  of  the  time,  after  which 
he  cannot  bring  a  suit  to  enforce  judicially  the  obligation  of  the  defendant.  The 
extract  from  Lord  Karnes  only  shows  what  may  be  done  in  Scotland  when  a  process 
has  been  brought  for  payment  of  an  English  debt,  after  the  English  prescription  has 
taken  place.  The  English  statute  cannot  be  pleaded  in  Scotland  in  such  a  case,  but, 
according  to  the  law  of  that  forum,  it  may  be  pleaded  that  the  debt  is  presumed  to  have 
been  paid.  And  it  makes  an  issue,  in  which  the  plaintiff  in  the  suit  may  show  that  such 
a  presumption  does  not  apply  to  his  demand ;  and  that  without  any  regard  to  the  pre- 
scription of  time  in  the  English  statute  of  limitation.  It  is  upon  this  presumption  of 
payment  that  the  conclusion  in  Leroy  v.  Crowninshield  was  reached,  and  as  it  is  now 
universally  admitted  that  it  is  not  a  correct  theory  for  the  administration  of  statutes  of 
limitation,  we  may  say  it  was  in  fact  because  that  tfaeoxy  was  assumed  in  that  case  that 
doubts  in  it  were  expressed,  contrary  to  the  judgment  which  was  given,  in  submission 
to  what  was  admitted  to  be  the  law  of  the  case."] 

^  Don  V.  Lipmann,  5  Clark  &  Finn.  B.  1. 
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tion  is  of  the  very  nature  of  the  contract.  First,  it  is  said  that  the 
party  is  bound  for  a  given  time,  and  for  a  given  time  only.  That 
is  a  strained  construction  of  the  obligation.  The  party  does  not 
bind  himself  for  a  particular  period  at  all,  but  merely  to  do  some- 
thing on  a  certain  day,  or  on  one  or  other  of  certain  days.  In  the 
case  at  bar  the  obligation  is  to  pay  a  sum  certain  at  a  certain  day ; 
but  the  law  does  not  suppose  that  he  is  at  the  moment  of  making  the 
contract  contemplating  the  period  at  which  he  may  be  freed,  by  lapse 
of  time,  from  performing  it.  The  argument  that  the  limitation  is  of 
the  nature  of  the  contract,  supposes  that  the  parties  look  only  to  the 
breach  of  the  agreement.  Nothing  is  more  contrary  to  good  faith 
than  such  a  supposition,  that  the  contracting  parties  look  only  to  the 
period  at  which  the  statute  of  limitations  will  begin  to  run.  It  will 
sanction  a  wrong  course  of  conduct,  and  will  turn  a  protection  against 
laches  into  a  premium  for  evasiveness."  The  common  law,  beyond 
all  doubt,  has  firmly  fixed  its  own  doctrine  (whatever  views  may 
be  entertained  to  the  contrary  by  the  civilians),  that  the  limitation 
prescribed  by  the  lex  forij  in  respect  to  remedies,  must  prevail  in 
all  cases  of  personal  actions ;  ^  though  in  all  cases  of  real  actions, 
and  of  actions  touching  things  savoring  of  realty,  the  lex  rei  sitoe 
prevails.^ 

67.  There  is,  however,  a  distinction  between  statutes  of  limita- 
tion, to  which  Judge  Story  refers,  and  his  "  Conflict  of  Laws,"  and 

1  See  anthorities  in  note  10  to  Andrews  v.  Herriot,  4  Cowen,  (N.  Y.)  B.  528 ;  Hub- 
bell  V.  Condrey,  5  Johns.  (N.  Y.)  152;  Fearsall  v.  D wight,  2  Mass.  R.  84  ;  Decoashe 
V.  Sevatier,  3  Johns.  (N.  Y.)  Ch.  R.  190;  Woodbridge  t?.  Wright,  S  Conn.  B.  523 ; 
Bolger  V.  Roche,  11  Pick.  B.  36;  Lincoln  v.^attelle,  6  Wend.  (N.  Y.)  B.  475; 
Taberrer  v.  Brentna11,S  Harr.  (N.  J.)  B.  262;  Belrdsly  v.  Southmajd,  3  Green,  (N.  J.) 
B.  171 ;  King  v.  Lane,  7  Missou.  B.  241 ;  Van  Beimsedyk  v.  Kane,  1  Gallis.  (Cir.  Co.) 
B.  371 ;  Le  Boy  v.  Crowninshield,  supra  ;  Bank  of  United  States  v,  Donally,  8  Peters, 
(U.  S.)  B.  361;  British  Linen  Company  v,  Dmmmond,  10  Bam.  &  Cres.  B.  903; 
De  la  Vega  v.  Yianna,  1  Bam.  &  Adol.  B.  284 ;  Hnber  t\  Steiner,  2  Bing.  New  Cases, 
202 ;  Hay  t;.  Fisher,  2  Mees.  &  Welsh.  B.  722.  In  virtne  of  the  well-established  rale, 
that  the  Uw  of  a  country  where  a  contract  is  to  be  enforced  mnst  govern  the  enforcement 
of  such  contract,  it  was  decided  on  appeal  to  thp  English  House  of  Lords  (reversing  a 
decision  of  the  Scotch  court  of  session),  that  where  bills  were  drawn  and  excepted,  and 
became  due  in  France,  but  the  acceptor  a  Scotchman,  before  such  bills  became  dae, 
returned  to  Scotland,  and  there  continued  till  his  death,  that  more  than  six  years  having 
elapsed  between  the  time  of  the  bills  becoming  due,  and  the  action  being  brought,  the 
Scotch  law  of  prescription  applied.  Don  t;.  Lipmann,  5  Clark  &  Finn.  B.  1 ;  [Egberts 
r.  Dihble,  3  McLean,  (U.  S.)  86;  Estes  v.  Kyle,  11  Meigs,  (Tenn.)34;  Watson  v. 
Brewster,  1  Penn.  St.  381 ;  Crocker  v.  Arey,  3  B.  I.  178;  Thibodeaux  t;.  Levasseur,  I 
Heath,  (36  Me.)  362;  Fletcher  i\  Spaulding,  9  Minn.  64.] 

<  Story'fl^  Conflict  of  Laws,  482  et  seq. 
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which  he  there  treats  as  deserving  of  consideration.  It  is  this.: 
suppose  the  statutes  of  limitation  of  a  particular  country  do  not 
only  extinguish  the  right  of  action  but  the  claim  itself,  and  declare 
it  a  nullity  after  the  lapse  of  the  time  prescribed  ;  and  the  parties 
are  resident  within  th^  jurisdiction  during  the  whole  of  that  pe- 
riod, so  that  it  has  fully  operated  upon  the  case.  Then  the  ques- 
tion, says  the  learned  writer,  might  properly  arise,  whether  such 
statutes  of  limitation  may  not  afterwards  be  set  up  in  any  other 
country,  to  which  the  parties  may  remove,  by  way  of  extinguish- 
ment, or  transfer  of  the  claim.  That  there  are  countries  in  which 
such  regulations  do  exist  in  respect  to  real  property  is  unques- 
tionable ;  ^  and  there  are  States,  which  have  declared  that  all  right 
to  debts  due  more  than  a  prescribed  term  of  years  shall  be  deemed 
extinguished.^  It  has  beeur  held,  that  where  personal  property  is 
adversely  held  in  a  State  for  a  period  beyond  that  prescribed  by 
the  laws  of  that  State,  and  after  that  period  has  elapsed,  the  posses- 
sor should  remove  into  another  State,  which  has  a  longer  period 
of  prescription  or  none  at  all,  the  title  of  the  possessor  cannot 
be  questioned.  Thus  it  has  been  held  by  the  Supreme  Court  of 
the  United  States,  that  five  years'  possession  of  a  slave  constitutes 
a  title  by  the  laws  of  Virginia,  which  might  be  set  up  as  a  defence 
.  by  the  defendant  in  the  courts  of  Tennessee.'  But  other  than  in 
that  court  the  principle  does  not  seem  hitherto  to  have  obtained, 
in  this  country,  any  direct  recognition.*    On  the  contrary,  in  Bul- 

1  Bee  ante^  ^  5. 

*  In  support  of  this  position,  the  author  of  the  Conflict  of  Laws  cites  J.  Yoet,  ad 
Pand.  Lib.  44,  tit.  3,  H  5|  6,  9  ;  £n^  Inst.  b.  8,  tit.  7,  H  1,  2,  7.  8 ;  Beckford  v.  W^ade, 
17  Yes.  R.  86 ;  Lincoln  v.  Battelle,  6  Wend.  (N.  Y.)  R.  475. 

*  Shelby  V.  Guy,  11  Wheat.  (U.  S.)  R.  361,  471.  See  also  Brent  v.  Chapman,  5 
Crench,  (U.  S.)  K.  858;  Newby  v.  Blackley,  3  Hen.  &  Manf.  (Ya.)  R.  57. 

*  [In  Brown  o.  Brown,  5  Ala.  108,  it  was  held  that  the  length  of  adverse  possession 
of  personal  property  necessary  to  bar  a  claim  against  the  possessor  must  be  determined 
by  the  laws  of  the  place  where  the  adverse  possession  is  had.  And  in  the  recent  case 
of  Townsend  v.  Jamison,  9  How.  (U.  S.)  407,  the  case  of  Shelby  v.  Guy  is  referred  to 
and  vindicated  on  the  ground  that  ther&  is  a  distinction  between  statutes  giving  title  by 
possession,  and  such  as  only  limit  the  time  of  bringing  suits.  In  Shelby  v.  Guy,  this 
court  declared  that,  as  by  the  laws  of  Yirginia,  five  years  bona  Jide  possession  of  a 
slave  constitutes  a  good  title  upon  which  the  possessor  may  recover  in  detinue,  such  a 
title  may  be  set  up  by  the  vendee  of  such  possessor  in  the  courts  of  Tennessee  as  a 
defence  to  a  suit  brought  by  a  third  party  in  those  courts.  The  same  had  been  previ- 
ously ruled  in  this  court  in  Brent  r.  Chapman,  5  Cranch,  358 ;  and  it  is  the  rule  in  all 
cases  where  it  is  declared  by  statute  that  all  rights  to  debts  due  more  than  a  prescribed 
term  of  years  shall  be  deemed  extinguished,  and  that  all  titles  to  real  and  personal  prop- 
erty not  pressed  within  the  prescribed  time  shall  give  ownership  to  an  adverse  possessor. 
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ger  V.  Boche,  in  Massachusetts,^  where  both  parties  resided  during 
the  whole  period  of  the  runmng  of  the  statute  in  Nova  Scotia, 

Sach  a  law,  though  one  of  Hmitation,  goes  directly  to  the  extingnishment  of  the  debt, 
daim,  or  right,  and  i«  not  a  bar  to  the  remedy.  Lincoln  v,  Battelle,  6  Wend.  47S ; 
Conflict  of  Laws,  582. 

"  In  Lincoln  v,  Battelle,  6  Wend.  475,  the  same  doctrine  was  held.  It  is  stated  in 
the  Conflict  of  Laws,  589,  to  be  a  settled  point.  The  courts  of  Louisiana  act  upon  it. 
We  eooM  cite  other  instances  in  which  it  has  been  announced  in  American  courts  of 
&e  last  resort  In  the  cases  of  De  la  Vega  v,  Yianna,  1  Bam.  &  Adol.  284,  and  the 
British  Linen  Company  v.  Drammond,  10  Bam.  &  Cres.  903,  it  is  said,  that,  if  a  French 
bill  of  exchange  is  sued  in  England,  it  most  be  sued  on  according  to  the  laws  of  Eng- 
land, and  there  the  English  statute  of  limitations  would  form  a  bar  to  the  demand  if 
Che  bill  had  been  due  for  more  than  six  years.  In  the  case  of  Don  v,  Lipmann,  5  Clark 
&  Finn.  1,  it  was  admitted  by  the  yery  leamed  counsel  who  argued  that  case  for  the  de« 
fendants  in  error,  that,  though  the  law  for  expounding  a  contract  was  the  law  of  the 
place  in  which  it  was  made,  the  remedy  for  enforcing  it  must  be  the  law  of  the  place  in 
which  it  is  sued.  In  that  case  will  be  found,  in  the  aignment  of  Lord  Brougham  before 
the  House  of  Lords,  his  declaration  of  the  same  doctrine,  sustained  by  yery  c(>gen( 
reasoning,  drawn  from  what  is  the  actual  intent  of  the  parties  to  a  contract  when  it  is 
made,  and  from  the  inconyenienoes  of  pursuing  a  different  course.  In  Beckford  and 
Others  v.  Wade,  17  Yesey,  87,  Sir  William  Grant,  acknowledging  the  rale,  makes  the 
distinction  between  statutes  merely  barring  the  legal  remedy  and  such  as  prohibit  a  suit 
from  being  brought  after  a  specified  time.  It  was  a  case  arising  under  Uie  possessory 
law  of  Jamaica,  which  converts  a  possession  for  seyen  years  under  a  deed,  will,  or  other 
conyeyance,  into  a  positiye  absolute  title,  against  all  the  world,  —  without  exceptions 
in  &vor  of  any  one  or  any  right,  howeyer  a  party  may  haye  been  situated  during  that 
time,  or  whaleyer  his  previous  right  of  property  may  haye  been.  There  is  a  statute  of 
the  same  kind  in  Rhode  Island.  2  R.  I.  Laws,  363,  364,  ed.  1822.  In  Tennessee  there 
is  an  act  in  some  respects  similar  to  the  possessory  law  of  Jamaica.  It  gives  an  inde- 
foasible  title  in  fee-simple  to  lands  of  which  a  person  has  had  possession  for  seven  yean^ 
excepting  only  from  its  operation  infants,  feme  coverts,  non  oampotet  meatU,  persons  im- 
prisoned or  beyond  the  limits  of  the  United  States  and  the  Territories  thereof,  and  the 
heirs  of  the  excepted,  provided  they  bring  actions  within  three  years  after  they  have  a 
right  to  sue.  Act  of  November  16, 1817,  c.  28,«^  1,  2.  So  in  North  Carolina,  there 
is  a  provision  in  the  act  of  1715,  c  17,  (  2,  with  the  same  exceptions  as  in  the  act  of 
Tennessee,  the  latter  being  probably  copied  substantially  from  the  former.  Thirty 
years'  possession  in  Louisiana  prescribes  land,  though  possessed  without  title  and  mala 
JIde, 

"  We  have  mentioned  those  acts  in  our  own  States,  only  for  the  purpose  of  showing 
the  diflbrence  between  statutes  giving  title  from  possession,  and  such  as  only  limit  the 
bringing  of  suits.  It  not  unfrequently  happens  in  legislation,  that  such  sections  are 
found  in  statutes  for  the  limitation  of  actions.  It  is  in  fiust  becaiise  they  have  been  over- 
looked, that  the  distinction  between  them  has  not  been  recognized  as  much  as  it  ought 
to  have  been  in  the  discussion  of  the  point,  whether  a  certain  time  assigned  by  a  statute, 
within  which  an  action  must  be  brought,  is  a  part  of  the  contract,  or  solely  the  remedy. 
The  rule  in  such  a  case  is,  that  the  obligations  of  the  contract  upon  the  parties  to  it,  ex- 
cept in  well-known  cases,  are  to  be  expounded  by  the  Ux  loci  ooatmctus.  Suits  brought 
to  enforce  contracts,  either  in  the  State  where  they  were  made  or  in  the  courts  of  other 
States,  are  subject  to  the  remedies  of  the  fomm  in  which  the  suit  is,  including  that  of 
statutes  of  limitation."    Blackburn  v,  Morton,  16  Ark.  384.] 

1  Bulger  V.  Roche,  11  Pick.  (Mass.)  B.  86. 
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'where  the  right  of  action  was  extinguished  by  the  local  law,  it  was 
held,  that  the  right  of  action,  after  a  change  of  domicile  of  the 
defendant,  by  a  removal  to  Massachusetts,  was  not  thereby  extin- 
guished in  the  State  tribunals ;  but  might  be  pursued  within  the 
period  prescribed  by  the  statute  of  limitations  of  Massachusetts.^ 
Lord  Brougham,  in  delivering  his  opinion  in  Don  v,  Lipmann,  in- 
the  House  of  Lords,  refers  to  this  distinction  taken  by  Judge 
Story,  and  calls  it  an  ^'  excellent "  one.  Li  that  case  it  was  said 
that  by  the  law  of  Scotland,  not  the  remedy  alone  was  taken  away, 
but  that  the  debt  itself  was  extinguished ;  but  under  the  Scotch 
law  of  prescription,  Lord  Brougham  said,  there  was  no  ground  for 
the  distinction,  and  that  the  debt  was  still  supposed  to  be  existing 
and  owing,  though  the  act  of  limitation  of  1772,  of  Scotland,  was 
strong  with  respect  to  the  remedy  to  be  enforced.  The  authority 
of  Judge  Story  for  the  distinction  was  likewise  cited  by  the  coun- 
sel in  Huber  v.  Steiner,  in  the  English  Court  of  Common  Pleas,^ 
and  Chief  Justice  Tindal,  in  delivering  the  opinion,  said,  that 
undoubtedly  the  distinction,  when  taken  with  the  qualification 
annexed  to  it  by  the  author  himself,  appeared  to  be  well  founded. 
That  qualification  is,  that  the  parties  are  resident  within  the  juris- 
diction all  that  period.  "  With  such  restriction,"  says  Chief  Jus- 
tice Tindal,  ^^  it  does  indeed  appear  but  reasonable,  that  the  part 
of  the  lex  loci  contractusj  which  declares  the  contract  to  be  abso- 
lutely void  at  a  certain  limited  time,  without  any  intervening  suit, 
should  be  equally  rescinded  by  the  foreign  country,  as  the  part  of 
the  lex  loci  contracttis^  which  gives  life  to,  and  regulates  the  con- 
struction of  the  contract ;  both  parts  go  equally  ad  valorem  cofir 
tractuSy  both  ad  dedsionem  litis.^*  But  in  this  case,  which  was  in 
respect  to  a  promissory  note,  the  French  law  of  prescription  apper- 
tains only  to  the  time  and  mode  of  instituting  the  remedy,  —  ad 
tempus  et  modum  actionis  imtituendoB ;  and,  therefore,  the  payee 
of  promissory  notes  made  in  France,  may  sue  the  maker,  if  resi- 

^  "  A  doabty"  says  Chief  Jcuitice  Shaw,  in  this  case,  "was  iotimated  in  Le  Boy  v. 
Crowninshield  (2  Mason,  Cir.  Co.  R.  151),  whether,  if  the  parties  had  remained  sub- 
jects of  the  foreign  country  until  the  term  of  limitation  had  expired,  so  that  the  plain- 
tiff's remedy  would  have  been  extinguished  there,  such  a  state  of  facts  would  not  hare 
presented  a  stronger  case,  and  one  of  more  serious  difficulty.  Such  was  the  case  in  the 
present  instance.  But  we  think  it  sufficient  to  advert  to  a  well-settled  rule  in  the  con- 
struction of  the  statute  of  limitations,  to  show  that  this  circumstance  can  make  no  differ- 
ence." [Way  V.  Sperry,  6  Cush.  (Mass.)  239 ;  Carpenter  r.  Wells,  SI  Barb.  (N.  T.) 
359.] 

*  Huber  v.  Stein  r,  2  Bing.  New  B.  202  (5  WUl.  lY.). 
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dent  in  England,  during  six  years  from  the  time  thej  became 
dne.^ 

^  See  Taberrer  v.  Brintnall,  3  Ear.  (N.  J.)  R.  262 ;  Beardsly  v.  Sonthmayd,  3  Green, 
(N.  J.)  R.  171.  [Bat  in  Alabama  it  has  been  held,  that  debts  contracted  in  other 
States  and  barred  there,  are  governed  by  the  lex  loci  contractus,  and  not  by  the  lex  fori; 
and  no  reference  is  made  to  the  distinction  adverted  to  in  the  text  Goodman  v. 
Mnnks,  8  Port  (Ala.)  84.  So  in  Ohio  by  statute.  Gordon  v.  Preston,  Wright  (Ohio), 
341 ;  Horton  v.  Homer,  16  Ohio,  145.  And  see  also  Hays  v.  Cage,  2  Texas,  501 ; 
Davis  V.  Minor,  1  How.  (Miss.)  183;  Snoddy  v.  Cage,  5  Texas,  106.  Bat  Goodman 
V.  Monks  has  since  been  overruled  in  Alabama,  and  the  doctrine  of  the  text  declared  to 
be  the  law.    Jones  v.  Jones,  18  Ala.  248.] 


64  UmTATIONS  OF  ACnOMS,  ETC.  [CEAF.  IX. 


CHAPTER    IX. 

■ 

WHAT  ACTIONS  AND  DEMANDS  EX  CONTRACTU  UAY  BE  BARRED. 

68.  Bt  the  third  section  of  the  statute  21  James  I.  it  is  pro- 
vided (and  the  acts  of  limitation  in  this  country  contain,  at  least 
substantially,  the  same  provision,  and  therefore  are  subject  to  like 
construction^),  that  all  actions  upon  the  case  (other  than  for 
slander),  actions  of  account,  actions  for  trespass,  debt,  and  det- 
inue, shall  be  brought  within  six  years  next  after  the  cause  of 
such  actions,  and  not  after.  The  exception  in  the  statute  concern- 
ing the  trade  of  merchandise,  between  merchant  and  merchant, 
and  the  limitations  of  actions  upon  torts,  contained  in  the  same 
section,  are  reserved  for  separate  chapters.^ 

69.  The  action  of  account^  which  is  limited  by  the  statute,  is  one 
of  the  most  ancient  at  common  law.  It  was  a  remedy  resorted  to 
in  cases  where  there  was  a  privity,  as  against  a  bailiff  or  receiver, 
or  a  privity  in  law,  as  against  a  guardian  in  socage ;  and  it  is 
more  like  a  bill  in  equity  for  enforcing  the  execution  of  a  trust, 
than  an  ordinary  action.  The  first  judgment  is,  that  the  defend- 
ant do  account,  which  is  usually  called  a  judgment  qmd  computet ; 
whereupon,  the  defendant  offering  to  account,  the  court  assigns 
auditors  to  take  and  declare  the  account  between  the  parties ;  and 
then  the  final  judgment  is,  that  the  plaintiff  do  recover  against  the 

I  Ante,  h  21. 

*  [The  Tennessee  statntes  of  limitations  apply  as  well  to  motions  made  nnder  a  stat- 
ute, as  to  actions,  and  where  the  time  within  which  action  may  be  broaght  is  limited  to 
six  years,  as  in  debt,  for  instance,  a  motion  will  be  barred  also.  So  when  the  time 
within  which  action  may  be  bronght  is  limited  to  three  years,  as  in  an  action  on  the  case 
against  a  sheriff  for  making  an  insufficient  return,  a  motion  under  the  statute  r^latiye 
thereto  will  also  be  barred.  Prewett  v,  Hllliard,  II  Humph.  (Tenn.)  423.  The  statute 
provides  that  the  officer  shall  be  liable  on  motion.  Statutes  of  limitation  are  in  aid  of 
the  common  law,  and  furnish  a  general  rule  for  cases  that  are  analogous  in  their  subject- 
matter,  but  for  which  a  remedy  unknown  to  the  common  law  has  been  provided  by 
statute.  Thus  they  apply  to  a  case  where  compensation  is  sought  for  damages  for  land 
taken  for  a  railroad,  i'orster  v.  Cumberland  Railroad  Ck>.,  23  Penn.  St.  R.  371.  The 
statute,  though  in  terms  applicable  to  actions  only,  applies  to  all  claims  that  may  be 
the  subject  of  actions,  however  presented.    Hart's  Appeal,  32  Conn.  521.] 
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defendant  so  much  as  the  latter  is  found  to  be  in  arrear.^  An  ex- 
tension of  the  remedy  was  for  the  benefit  of  trade  and  commerce, 
and  it  was  allowed  in  mutual  accounts  between  merchants ;  and 
any  one  naming  himself  a  ^^  merchant "  might  have  an  account 
against  another,  naming  him  a  ^^  merchant,"  and  charging  him  as 
receiver.^  An  account  is  the  sole  remedy  at  law,  by  one  partner 
against  his  copartner,  or  copartners,  unless  there  has  been  an  ex- 
press promise  or  covenant  to  account,  or  a  settlement  made  and  a 
balance  actually  struck  by  mutual  agreement.^  It  was  at  one 
time  doubted  whether  an  action  of  assumpsit  would  lie  for  the  bal- 
ance of  an  account,  where  there  are  items  on  both  sides.  It  is 
now,  however,  established,  that,  though  the  items  may  be  numer- 
ous, yet,  if  there  be  anything  due  on  one  side,  an  action  of  assump- 
9it  may  be  maintained  for  the  balance.^  But  courts  of  equity 
began  to  assume  jurisdiction  in  matters  of  account  at  an  early 
period,  and  to  supersede  the  necessity  of  the  old  action  of  account, 
which  began  to  decline ;  and  it  has,  in  England,  almost,  if  not 
entirely,  fallen  into  desuetude.*  Courts  of  equity,  says  the  very 
learned  writer  referred  to,  have  for  a  long  time  exercised  a  general 
jurisdiction  in  all  cases  of  mutual  accounts,  upon  the  ground  of 
the  inadequacy  of  the  remedy  at  law;  and  have  extended  the 
remedy  to  a  vast  variety  of  cases,  to  which  the  remedy  at  law  was 
never  applied.^    In  a  court  of  equity,  matters  of  account  are  more 

1  Cottan  V.  Partridge,  4  Man.  &  Grang.  B.  285,  per  Tindal,  C.  J. ' 

*  1  Stdrfs  Eq.  Jar.  441.  In  Cottam  v.  Partridge,  just  cited,  Tindal,  C.  J.  said,  that 
the  odIj  anthoritj  he  had  found  where  this  action  had  been  held  to  lie,  between  mer- 
chants, was  in  Fitzherbert's  Natora  Breyiaro,  117,  D.  See  post,  Chap.  XV.  on  mer- 
chants' accoonts,  and  Inglis  v,  Haigh,  8  Mees.  &  Welsh.  (Ex.)  B.  769. 

'  See  Osdas  v.  Johnson,  1  Binn.  (Penn.)  B.  191 ;  Leonard  v,  Leonard,  1  Watts  & 
8erg.  (Pmn.)  B.  342;  Andrew  v,  Allen,  9  Serg.  &  Bawle,  (Penn.)  B.  241.  [The 
statate  is  a  bar  to  a  bill  filed  for  an  account  between  partners.  Prewett  v,  Bnckingham, 
28  Miss.  (6  Cosh.)  92.] 

*  2  Sannd.  127,  Williams's  note  (d).  An  opinion  was  intimated  by  Lord  EUen- 
borougfa,  that  an  action  of  account  was  the  proper  mode  of  investigating  a  running  ac- 
count between  a  merchant  and  a  broker,  and  that  indebUatus  assumpgU  would  not  lie. 
Scott  V.  Mcintosh,  2  Campb.  B.  238.  But  it  was  afterwards  decided,  that  if,  upon  dis- 
secting an  account,  there  appear  money  due  upon  certain  items,  assumpsit  will  lie,  not- 
withstanding the  items  on  each  side  may  be  numerous.  In  the  latter  case,  Gibbs,  C.  J. 
observed,  that "  the  foundation  of  an  action  of  an  account  is,  that  the  party  vxmts  an 
acanuU,  and  is  not  able  to  prove  his  items  without  it"  Tomkins  v,  Wiltshire,  1  Marsh.  B. 
115;  8.  G.  5  Taunt.  B.  431.  See  also  5  Id.  (note).  See  Inglis  v.  Hay,  8  Mees.  & 
Welsh.  (Ex.)  B.  769 ;  and  post,  Chap.  XV.  as  to  balance  of  account  between  mer- 
chants. 

*  1  Story  on  Eq.  Jar.  442.  «  Ibid. 
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coQiinodiousIy  adjusted,  and  determined  more  advantageously  for 
both  parties ;  the  plaintiff  being  entitled  to  a  discovery  of  books, 
and  the  defendant's  oath,  and  the  defendant,  on  the  other  hand, 
being  allowed  to  discharge  himself  by  his  own  oath.*  The  period 
of  limitation  to  an  action  of  account  is  the  same  in  equity,  in  suit 
upon  matters  of  account,  as  at  law.  In  a 'very  early  case,  the 
Lord  Chancellor  was  clearly  of  opinion,  that,  "  where  one  receives 
the  profits  of  an  infant's  estate,  and,  six  years  after  his  coming  of 
age,  he  brings  a  bill  for  an  account,  the  statute  of  limitations  was 
a  bar  to  such  suit,  as  it  would  be  to  an  action  of  account  at  common 
law:'  2 

70.  Assumpsit  is  an  action  formerly  comprehended  under  ac- 
tions of  trespass  on  the  case,  whereby  damages  are  recovered  for 
the  breach  of  any  promise  or  undertaking,  that  is,  any  contract  or 
agreement  not  under  seal ;  and  was  so  denominated  in  England 
at  the  time  the  records  were  written  in  Latin ;  as,  when  the  alle- 
gation was,  that  the  defendant  super  se  assumpsit  to  do  that  for 
the  non-performance  of  which  the  action  is  brought.  Although 
the  statute  of  James  is  most  highly  to  be  commended  for  its  ob- 
jects, and  has  been  found,  in  its  application,  of  great  practical 
utility,  yet  not  unjustly  has  it  been  said,  that  it  is,  "  unfortunately, 
worded  very  loosely."  ^  This  assertion  would  be  justified,  were  it 
only  for  the  omission  of  the  action  of  assumpsit  among  the  actions 
enumerated  in  the  above  section  of  that  statute.  The  omission 
was  "  palpably  unintentional,""*  but  jex  tota  materia^  emergat  reso- 
lutio  ;  and,  accordingly,  it  was  construed  and  settled,  by  the  early 
cases  to  be  within  the  statute,  it  coming  within  the  same  reason, 
and  it  being  fairly  included  in  trespass  on  the  case.^    The  words 

1  See  Bac.  Abridg.  AccompU 

3  Per  Lord  Macclesfield,  in  1719,  ia  Lockej  v.  Lockej,  Free,  in  Ch.  518.  The  same 
rale  was  applied  in  respect  to  accounts  between  tenants  in  common,  in  Prince  v,  HejUn, 
1  Atk.  393,  and  has  ever  since  been  recognized,  in  cases  where  the  defendant  is  charged 
as  a  receiver,  [The  New  York  Statute  of  Limitations  of  1801  is  a  bar  to  a  suit  in 
equity  for  an  account  and  settlement,  and  for  the  payment  of  a  balance  due  from  one 
mercantile  firm  to  another  by  reason  of  joint  adventures  in  which  the  two  firms  had 
been  engaged,  when  all  the  items  of  the  account,  on  both  sides,  were  dated  more  than 
six  years  previous  to  the  filing  the  bill.  Didier  v.  Davison,  2  Barb.  (N.  Y.)  Ch. 
477.1 

>  By  Baron  Parke,  in  delivering  the  judgment  of  the  court  in  Inglis  v,  Haigh,  8 
Mees.  &  Welsh.  (Ex.)  B.  779. 
^  «  By  Lord  Denman,  C.  J.  in  Piggott  v.  Rush,  4  Adol.  &  Ell.  B.  912. 

^  Bac.  Abr.  Tit.  Lim.  of  Act. ;  Chevely  v.  Bond,  4  Mod.  B.  105  ;  Beatty  r.  Bumes, 
8  Cranch,  (U.  S.)  B.  98 ;  Harris  v.  Saunders,  4  B.  &  Cress.  B.  44 ;  Haven  v.  Foster,  9 
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**  actions  upon  the  case,"  in  the  statute  of  limitations  in  Ohio,  it 
has  been  expressly  held,  include  the  action  of  assumpsit;'^  and 
the  Supreme  Court  of  the  United  States  hold,  that,  by  virtue  of  a 
statute  of  limitations  which  is  not  restricted  to  a  particular  cause 
of  action,  and  provides  that  the  action,  by  its  technical  denomina- 
tion shall  be  barred,  if  not  brought  within  a  prescribed  time,  every 
cause  for  which  such  action  may  be  prosecuted  is  within  the  spirit 
of  the  statute.^  The  provision  in  question,  in  the  statute  of  James, 
is  equally  a  bar  to  an  action  of  assumpsit  for  money  had  and  re- 
ceived, though  it  is  brought  to  try  landed  title  ;  for,  wherever  the 
remedy  is  limited  to  a  particular  form  of  action,  all  the  general 
incidents  of  such  action  must  attach  upon  it.^  It  is  a  bar,  also, 
to  an  action  of  assumpsit  by  one  tenant  in  common  against  his 
cotenant  for  perception  of  profits.  In  virtue  of  the  provision  that 
"  all  actions  of  debt  for  arrearages  of  rent "  shall  be  barred,  if  not 
commenced  within  six  years,  the  statute  is  a  good  defence  to  an 
action  by  a  landlord  for  rent,  against  one  who  had  once  been  a 
tenant  from  year  to  year,  and  who  had  not,  within  the  last  six 
years,  occupied  the  premises  nor  paid  rent.*  Assumpsit  for  un- 
liquidated damages  is  within  the  provisions  of  the  statute,  because 
it  lies  for  their  recovery.^  It  was  held,  at  an  early  period,  that 
the  statute  extends  to  actions  of  assumpsit  upon  bills  of  exchange 

Pick.  (Mass.)  R.  112;  Chandler  v.  Vllette,  2  Saund.  R.  120.  In  Crosier  v.  Tomlin- 
son,  2  Mod.  R.  71,  the  court  held  that  the  words  "action  of  trespass/'  in  the  proviso  of 
section  7th  of  the  statote,  comprehends  assumpsit.  That  assumpsit  is  included  in  tres- 
pass, according  to  Lord  Denman,  C.  J.  is  rather  wrong ;  but  the  courts,  perhaps,  were 
justified  in  straining  the  language.  Piggott  v.  Rush,  supra.  It  will  be  seen  by  the 
Appendix,  that,  generally,  all  the  American  acts  of  limitation,  which  have  undergone 
revision  since  the  Revolution,  include  the  action  of  assumpsit,  eo  nomine, 

^  Williams  v.  Williams,  5  Ohio,  R.  444.  [So  in  Iowa,  Mallbj  v.  Cooper,  1  Morris 
(Iowa),  59.] 

>  M'Clunlj  V.  Silliman,  3  Peters,  (U.  S.)  R.  270.  But  in  Mississippi  it  is  held,  that 
the  clause  "  actions  of  account  and  upon  the  case,''  in  the  fourth  section  of  the  Missis- 
sippi statute  of  limitations  of  1822,  relates  exclusively  to  special  actions  of  that  charac- 
ter, and  not  to  actions  of  assumpsit  upon  open  accounts.  Phillips  v.  Cage,  12  S.  &  M. 
(Ml<8.)  141. 

^  Per  Story,  J.  in  Beatty  v.  Bumes,  supra, 

^  Coleman  v,  Hutchinson,  3  Bibb,  (Ken.)  R.  210.  [The  statute  begins  to  run  from  the 
time  when  the  rent  is  first,  payable,  and  not  from  the  commencement  of  the  occupancy. 
McCIure  u.  McChire,  1  Grant,  (Penn.)  222.  But  if  articles  of  personal  property  are 
worn  out  and  rendered  valueless  by  the  bailee,  the  bailor  can  recover  only  what  they 
were  worth  six  years  before  action  brought.  Rider  v.  Union,  &c.  Co.  4  Bosw.  (N.  Y.) 
169;  Ibid.  5  Bosw.  (N.  Y.)  85.] 

*  Leigh  9.  Thornton,  1  B.  &  Aid.  B.  625. 
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and  promissory  notes,  for  they  are  not  such  matters  of  account  as 
are  intended  by  the  exception  in  the  statute  in  respect  to  ^^  mer- 
chants' accounts,"  hut  are  in  the  nature  of  accoimts  stated,  and 
no  longer  open,^ 

71.  The  action  of  assumpsit  lies  to  recover  damages  for  conse* 
quential  wrongs  or  torts,  which,  though  they  are  ex  ddictOy  are 
qtuMi  ex  contractu  ;  and  they  arise  from  malfeasance^  or  doing  what 
the  defendant  ought  not  to  do ;  non-feasance^  or  not  doing  what  he 
ought  to  do ;  and  mitfeasance^  or  doing  what  he  ought  to  do  im- 
properly.2 

72.  An  action  of  assumpsit  may  not  be  barred  by  the  statute, 
when,  to  an  action  for  a  tort  upon  the  same  demand,  the  statute 
may  be  pleaded.  Thus  it  has  been  held,  that,  if  a  tenant  for  life 
has  rendered  accounts  for  the  remainder-man  of  timber  cut  by 
him,  during  a  period  of  more  than  six  years  before  a  bill  in  equity 
for  an  account  of  such  timber,  and  of  the  value  of  it,  the  statute 
cannot  be  pleaded  to  the  bill ;  for  though,  if  the  remainder-man 
had  brought  an  action  of  trover ^  the  tenant  for  life  might,  notwith- 
standing the  rendering  of  the  accounts,  have  pleaded  the  statute, 
he  could  not  have  done  so,  if  the  remainder-man  had  brought  an 
action  of  asstmipsit.  This  case  was  brought  before  the  Yice-Chan- 
cellor,  Sir  John  Leach,  and  his  opinion  is  thus  expressed :  '^  It  is 
clear,  from  the  authorities,  that  the  plaintiff  might  have  elected 
to  bring  an  action  of  assumpsity  and  not  trover j  for  the  moneys  had 
and  received  by  the  defendant  from  the  sale  of  timber,  and  that 
the  rendering  of  the  account,  as  alleged  by  the  bill,  would  have 
been  an  acknowledgment  by  the  defendant,  which,  in  the  action 
of  assumpsit,  would  have  taken  the  case  out  of  the  statute  of  lim- 
itations." He  considered  the  bill  before  him  as  analogous  to  the 
action  of  assumpsit,  and  that  the  alleged  render  of  the  account 

1  Chevelj  v.  Bond,  4  Mod.  R.  105.  Erery  snbseqaent  holder,  in  respect  to  the 
acceptor  and  the  maker  of  a  note,  stands  in  the  same  predicament  as  the  payee.  See 
Fierce  v.  Crofts,  2  Wheat.  (U.  S.)  R.  385.  Taking  a  bill  of  exchange  is  at  least  prima 
facie  eyidence  of  a  satisfaction  and  extinguishment  of  an  antecedent  debt.  Wallace  v. 
Agrj,  4  Mason,  (Cir.  Co.)  R.  336.  [The  statute  may  be  pleaded  in  bar  to  an  action 
brought  by  an  execution  debtor  against  a  sheriff  for  the  surplus  of  the  proceeds  of  a 
sale  on  the  execution.  Alexander  v,  Leckey,  9  Barr,  (Penn.)  120.  So,  where  a  justice 
of  the  peace  brings  assumpsit  for  fees  proved  by  his  docket.  Harris  o.  Christian,  10 
Barr,  (Penn.)  203.  In  Freeland  v.  McCuUough,  1  Denio,  (N.  T.)  414,  and  Coming  v, 
McCn Hough,  1  Comst  (N.  Y.)  47,  the  action  was  against  a  stockholder  of  a  corpora- 
tion, the  members  of  which  were  made  indiridnally  liable  by  the  charter,  and  was 
assumpsit.    It  was  held  barred  by  the  statutes.    And  see  post,  ^  80,  note.] 

*  1  Tidd,  4 ;  Browne  on  Actions  at  Law,  368. 
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defeated  the  plea  of  statute.^  Where  there  has  been  a  tortious  * 
taking  of  his  property,  the  injured  party  may  bring  trespass  or 
trover,  or  he  may  waive  both,  and  bring  assumpsit  for  the  pro- 
ceeds, when  it  shall  have  been  converted  into  monet/ ;  and,  if  he 
choose  the  latter  mode  of  redress,  the  tortfeasor  cannot  allege  his 
own  wrong,  for  the  purpose  of  carrying  back  the  injury  to  a  time 
which  will  let  in  the  statute.^ 

78.  An  action  of  assumpsit  by  a  pawnee,  to  recover  a  simple 
contract  debt,  is  not  the  more  protected  from  the  operation  of  the 
statute  because  accompanied  with  property  pledged  as  collateral 
security ;  for  it  is  not,  on  that  account,  the  less  subject  to  the  mis- 
chief against  which  the  statute  was  intended  to  guard  .^  But, 
though  it  be  clear,  in  such  case,  that  the  remedy  to  enforce  the 
debt  may  be  barred,  yet  the  lien  upon  the  property  pledged  will 
remain.  Thus,  in  an  action  of  trover,  brought  in  1800,  for  cer- 
tain merchandise,  the  defendant,  a  wharfinger,  claimed  a  lien  upon 
it  for  the  balance  of  a  general  account,  which  was  due  in  1790. 
It  was  contended,  that,  as  the  balance,  under  which  the  defendant 
insisted  he  was  entitled  to  the  lien,  had  accrued  in  1790,  it  was 
consequently  barred.  But  Lord  Eidon  considered  that  the  debt 
had  not  been  discharged,  though  the  remedy  to  enforce  it  by  action 
was  taken  away.  Though  the  statute,  he  said,  had  run  against  a 
demand,  if  the  creditor  have  possession  of  the  goods  on  which  he 
has  a  lien  for  a  general  balance,  he  may  hold  them  for  that  demand 
by  virtue  of  lien.*    An  acceptor  may  retain  funds  to  indemnify 

1  Honey  v.  Honey,  1  Sim.  &  Sta.  Ch.  R.  560;  and  Id.  1  Cond.  Eng.  Ch.  R.  297. 
Tliough  troTer  ib  the  proper  action  to  recover  the  yalne  of  specific  articles,  yet,  if  the 
articles  have  been  sold  by  the  tortfeasor,  and  he  has  received  the  money,  assumpsit  will 
lie.  Willett  v,  Willett,  8  Watts,  (Penn.)  R.  277.  And  see  note  to  Jones  v.  Hoar,  5 
Pick,  (ifass.)  R.  285,  containing  many  authorities. 

*  Per  Parker,  C.  J.  in  Lamb  v,  Clark,  5  Pick.  (Mass.)  R.  193.  The  fiicto  were,  in 
this  case,  that  the  defendant  obtained  possession  of  divers  promissory  notes,  withont  a 
kgal  transfer  from  the  owner,  and  received  payment  of  some  of  them  more  than  six 
years,  and  of  others  within  six  years,  next  before  the  commencement  of  the  action.  It 
was  held,  he  was  liable  in  assumpsit  for  the  snms  received  within  the  six  years,  and  that 
he  was  estopped  to  say,  that  the  notes  were  obtained  by  fraud,  and  so  an  action  of  tnwer 
would  have  been  barred  by  the  statute.  For  cutting  and  carrying  away  trees,  the  plain- 
tiff may  waive  the  tort,  and  sue  in  assumpsit,  if  the  trees  have  been  eold  by  the  defend- 
ant Jones  V,  Hoar,  5  Pick.  (Mass.)  R.  285  ,*  Martin  v.  Mayor  of  Brooklyn,  1  Hill, 
(N.  Y.)  R.  545  ;  [Ivory  v.  Owens,  28  Ala.  641.] 

*  As  per  Gibson,  C.  X,  in  giving  the  opinion  of  the  court  in  SUymaker  v.  Boyd,  1 
Penn.  R.  219. 

^  Spears  v.  Hartly,  3  Esp.  R.  81.  A  lien  is  a  charge  upon  a  thing,  and  not  a  prop- 
erty in  it.  2  Story,  £q.  Jur.  46.  And,  if  the  property  be  voluntarily  delivered  ap,  tbo 
lien  is  extinguished.    Mathews  v.  Hopkins,  2  M'Lean,  (Cir.  Co.)  R.  145. 
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him  against  his  acceptances,  though  outstanding  longer  than  the 
time  limited  by  the  statute.^  Where  an  attorney  had  a  lien  upon 
a  judgment,  and  his  debt  was  barred  by  the  statute,  it  was  con- 
tended that  his  debt  was  gone ;  but  the  court  held,  that  the  statute 
barred  the  remedy,  but  not  the  right ;  and  that  the  attorney,  who 
had  taken  no  steps  to  recover  his  costs,  for  six  years,  had  still  a  . 
right  to  be  paid  from  the  sale  of  the  goods,*  Whether  the  security 
for  a  simple  contract  debt  is  a  lien  on  property  personal  or  realy 
the  lien  is  not  impaired  in  consequence  of  the  debt's  being  barred.^ 
Therefore,  where  a  debt  is  due  to  A  from  B,  by  a  promissory  notOi 
secured  by  a  mortgage  of  real  estate,  though  the  note  is  barred  by 
lapse  of  time,  yet  A  is  not  barred  of  his  right  as  mortgagee.^  It 
is  true,  that  Mr.  Justice  Sutherland,  in  Jackson  v.  Sackett,^  in- 
timated an  opinion  that  a  mortgage,  to  secure  a  simple  contract 
debt,  was  presumed  to  be  paid  in  six  years,  reasoning  that  the 
statute  of  limitations  might,  at  the  expiration  of  that  time,  be 
pleaded  to  a  suit  on  the  note.  But  this  intimation  is  counter  to 
the  authorities  ;  and  Chancellor  Walworth,  in  Heyer  v.  Pruyin,^ 
said  it  could  not  certainly  be  law  ;  at  least,  such  a  principle  could 
not  be  applied  to  such  a  case  as  the  one  in  question. 

74.  As  an  action  of  assumpsit  cannot  be  maintained  for  a 

^  Kerrison  v.  Williams,  3  Campb.  B.  418,  per  Lord  EUenborongh. 

3  Biggin's  V.  Scott,  2  B.  &  Adol.  B.  413. 

'  [So  the  statute  of  limitations  does  not  ran  against  the  lien  of  the  grantor  of  land 
for  the  purchase-monej,  who,  at  the  time  of  the  sale,  gave  a  bond  for  a  deed,  when  the 
pnrchase-monej  shoold  be  paid,  and  took  back  bonds  for  the  purchase-money.  Hop- 
kins V.  Cockeroll,  2  Gratt  (Va.)  88.  Bj  an  act  of  the  legislature  of  Pennsylvania, 
the  land  opposite  to  which  paving,  curbing,  and  so  forth,  is  done  by  the  district  author- 
ities, is  made  subject  to  a  lien  for  the  expense,  and  against  this  lien  the  statute  of  limi- 
tations relative  to  personal  actions  does  not  run,  as  there  is  no  personal  liability.  Council 
V.  Moyamensing,  2  Barr,  (Penn.)  224.] 

*  Belknap  V.  Gleason,  11  Conn.  B.  1^;  Thayer  v,  Munn,  19  Pick.  (Mass.)  B.  535, 
referring  to  the  authority  of  Lord  Eldon,  in  Spear  v.  Hartly,  supi-a;  and  Toplis  v. 
Baker,  2  Cox,  Eq.  Ca.  123;  [Miller  v.  Helm,  2  S.  &  M.  (Miss.)  687  ;  Miller  v.  Trus- 
tees of  Jefferson  College,  5  Id.  651 ;  Elkins  v.  Edwards,  8  Geo.  325  ;  Craln  v.  Paine,  4 
Cush.  (Mass.)  486;  Joy  v.  Adams,  26  Me.  (13  Shep.)  330;  Trotter  v.  Erwin,  27 
Miss.  772.  And  though  the  fact  that  the  personal  security  is  barred  by  the  statute  of 
limitations  may  raise  a  presumption  of  payment,  this  presumption  may  be  rebutted, 
and  whether  it  be  so  or  not  is  a  question  for  the  jury.  lb.  And  see  post,  ^  92.  If  the 
mortgage  contains  no  covenant  for  the  payment  of  money,  the  right  of  foreclosure  will  be 
barred  when  the  note  is  barred.  Harris  v.  Mills,  28  Bl.  44.]  In  New  Hampshire, 
notes  secured  by  mortgage  are  specially  exempted  from  the  operation  of  the  statute. 
Colby  V,  Everett,  10  N.  H.  B.  429. 

*  Jackson  v.  Sackett,  7  Wend.  (N.  Y.)  B.  94. 

*  Heyer  v.  Pruyin,  7  Paige,  (N.  Y.)  XiK  B.  470. 
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demand,  after  the  time  limited  by  the  statute  has  elapsed,  so  a 
demand  which  has  been  barred  by  the  statute  cannot  be  set  off. 
If  it  be  pleaded  in  bar  to  an  action,  the  plaintiff  may  reply  the 
statute ;  or,  if  it  be  given  in  evidence  under  a  notice  of  set-off,  it 
may  be  objected  to  at  the  trial.^  It  seems  to  be  well  settled,  say 
the  Supreme  Court  of  Pennsylvania,  that,  if  the  defendant  plead 
a  set-off,  the  plaintiff  may  reply  the  statute,  which  will  be  a  bar ; 
or,  if  the  defendant,  under  the  plea  of  the  general  issue,  in  Eng- 
land, or  in  this  country,  under  the  plea  of  payment,  give  the 
plaintiff  notice  of  his  intention  to  give  it  in  evidence,  the  plaintiff, 
after  it  is  given  in  evidence,  may  object  the  statute  of  limitations 
to  it.^  It  has  been  held,  that  where  an  administrator  pleads  a  set- 
off, which  is  barred  by  the  statute,  it  is  no  answer  to  the  objection 
of  the  statute,  that  he  is  allowed,  as  administrator,  nine  months  to 
collect  the  debts ;  as,  during  the  nine  months,  he  may  sue,  though 
he  cannot  be  sued.^ 

75.  Where    there  are  cross-demands  between  parties,  which 
accrued  nearly  at  the  same  time,  both  of  which  would  be  barred 

1  2  Bull.  N.  p.  180;  and  see  Baggies  v.  Eeeler,  3  Johns.  (N.  Y.)  B.  261 ;  Hicks  v. 
Hicks,  .5  East,  B.  16. 

'  Hinkley  v.  Walters,  8  Watts,  (Penn.)  B.  260 ;  Shoenberger  v.  Adams,  4  Id.  430; 
Levering  v.  Bittenhonse,  4  Whart.  (Penn.)  B.  130.  See  also  Watkins  r.  Harwood,  2 
Gill  &  Johns.  (Md.)  B.  307 ;  Baggies  v.  Keeler,  3  Johns.  (N.  T.)  B.  263;  [Tnmjer 
V.  Pollard,  5  Gratt  (Va.)  460 ;  Harwell  v.  Steele,  17  Ala.  372.  In  the  matter  of  Drys- 
dale's  Appeal,  14  Penn.  St  Bep.  (2  Harris,)  531,  heirs  who  were  chiiming  their  an- 
cestors' estate  were  permitted  to  set  up  the  statute  of  limitations  in  bar  of  debts  due  bj 
them  to  the  estate.  But  see  Bose  r.  Gould,  cited  in  note  to  §  75,  post.  Bat  a  person 
who  has  been  absent  from  the  State,  and  on  his  return  brings  a  suit,  cannot  reply  the 
statute  to  a  claim  in  set-off,  which,  deducting  the  time  of  his  absence,  would  not  be 
barred.  Hewlett  v,  Hewlett,  4  Ed.  (N.  T.)  Ch.  7.  And  it  is  error  to  exclude  an  a& 
count  in  set-off,  because,  on  its  face,  it  appears  to  be  barred  by  the  statutes.  Camp  v, 
Gullett,  2  Eng.  (Ark.)  524;  Trimyer  r.  Pollard,  ubi  sup.  Under  statute  21  Jac.  1,  c. 
16,  ^  3,  where  a  set-off  is  filed,  the  replication  should  be,  that  the  cause  of  setoff  did 
not  accrue  within  six  years  before  the  commencement  of  the  action,  as  the  statute  is  not 
a  bar  to  a  set-off  unless  the  six  years  have  expired  befose  the  action,  in  which  the  set- 
off is  pleaded,  is  brought  Walker  v.  Clemens,  9  Eng.  L.  &  Eq.  Bep.  332;  8.  c.  15 
Q.  B.  Bep.  1046 ;  Moore  i;.  Lobbin,  26  Miss.  304.  And  in  Yiiginia,  where,  by  statute, 
1  Bey.  Code,  c.  128,  \  87,  defendants  are  allowed  to  file  a  set-off  any  time  before 
trial,  whether  the  set-off  accrue  before  or  after  the  commencement  of  the  action,  it  has 
been  held,  that  if  the  8e^off  accrue  before  the  commencement  of  the  action,  and  is  at 
the  time  of  such  commencement  a  subsisting  and  valid  claim,  it  may  be  filed  any  time 
before  trial,  though  more  than  five  years  (the  limited  time)  may  have  expired  between 
the  accruing  and  the  time  of  filing.  But  if  the  set-off  accrues  after  the  commencement 
of  the  action,  it  must  be  filed  within  five  years  from  the  time  of  its  accruing.  Trimyer 
r.  Pollard,  ubi  tup.] 

>  Tnmbull  v.  Strokecker,  4  M'Cord,  (S.  C)  B.  210. 
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bj  the  statute,  and  the  plaintiflf  has  saved  the  statute  by  suing  out 
process,  but  the  defendant  has  not,  the  defendant  may  nevertheless 
set  off  his  demand.  Lord  Kenyon,  in  this  case,  said,  that,  as  the 
transactions  between  the  plaintiff  and  the  defendant  were  all  of 
the  same  date,  and  as  the  bills  seem  to  have  been  given  for  their 
mutual  accommodation,  it  would  be  the  highest  injustice  to  allow 
one  to  have  an  operation  by  law,  and  not  the  other ;  and  he  held 
the  demand  of  the  defendant  to  be  good,  as  well  as  that  of  the 
plaintiff,  and  allowed  it  to  be  set  off.^ 
76.  The  action  of  debt,  when  ^*  grounded  upon  any  lending  or 

^  Ord  V.  Ruspini,  2  Esp.  B.  569.    See  post.  Chap.  XI Y.  on  matnal  acooants.    [So, 
if  a  defendant  insists  that  demands  against  which  the  statute  has  ran  be  allowed,  he 
shall  not  be  permitted  to  set  np  the  statate  against  similar  demands  pnt  in  by  the  plain- 
tiff, when  the  claims  on  both  sides  are  matters  of  book  account    Gulick  v.  Turnpike 
Co.,  2  Green,  (N.  J.)  545.    And  lapse  of  time  is  no  bar  to  a  vendor's  claim  for  the 
Talue  of  surplus  land  conyeyed,  when  he  u  brought  into  court  by  the  vendee  who  seeks 
to  recover  back  part  of  the  purchase-money  on  the  ground  that  he  has  been  ejected  from 
a  portion  of  the  land  conveyed,  but  still  has  more  acres  than  he  paid  for.    Richardson 
V.  Bleight,  8  B.  Mon.  (Ken.)  580.    Nor  when  a  testator  gives  his  residuary  estate  to  be 
divided  amongst  his  children,  directing  that  sums  of  money  appearing  by  his  private 
ledger  to  be  due  from  them,  shall  in  the  division  be  brought  into  the  account,  will  one 
of  the  children  against  whom  there  are  charges  of  more  than  six  years'  standing,  be 
allowed  to  sec  up  the  statute  for  the  purpose  of  increasing  the  amount  of  his  distribu- 
tive share.    Rose  v,  Gould,  II  Eng.  L.  &  Eq.  Rep.  10  ;  s.  c.  Law  J.  Rep.  (n.  8.)  Ch. 
360.    Where  an  action  was  brought  on  a  promissory  note,  and  the  defendant  pleaded  a 
total  failure  of  consideration,  and  alleged  a  parol  warranty  of  the  property  for  which  the 
note  was  given,  as  a  part  of  his  defence,  it  was  held  that  the  plaintiff  could  not  avoid 
this  defence  by  insisting  on  the  statute  of  limitations,  although  more  than  four  years 
had  elapsed  from  the  time  of  such  parol  warranty.    Munrow  v.  Hanson,  9  Geo.  398. 
The  last  case  does  not  state  that  an  action  for  a  breach  of  the  warrant  would  have 
been  barred,  but  that  is  the  obvious  inference,  and  all  these  cases  seem  to  show  that 
where  there  is  any  equitable  matter  of  defence  in  the  nature  of  set-off,  or  which  might 
be  the  subject  of  a  cross-action,  growing  out  of  the  subject-matter  for  which  action  is 
brought,  courts  will  permit  it  to  be  set  up  although  a  cross-action,  or  an  action  on  the 
claim  in  set-off,  might  be  barred  by  the  statute.    Thus  in  an  action  of  debt  on  a  bond 
given  for  the  price  of  land,  a  defence  of  partial  failure  of  consideration  because  of  a  de- 
ficiency in  quantity,  is  not  barred  by  the  statute.    Evans  v.  Tongue,  8  Rich.  (S.  C.) 
113.    So  in  a  suit  on  a  bond  against  the  widow  and  heirs  of  the  obligor,  the  defence  of 
payment  by  board  furnished  the  obligee  under  an  agreement  that  it  should  be  applied  to 
reduce  the  bond,  was  held  good,  although  most  of  the  account  for  board  had  accrued 
more  than  six  years  before  the  action  was  brought    King,  Admr.  r.  King,  1  Stockt. 
(N.  J.)  44.    So  in  an  action  to  recover  the  balance  of  the  price  of  goods  sold,  unsound- 
ness may  be  set  up  in  defbnce,  although  an  action  to  recover  back  the  amount  originally 
paid  would  be  barred.    Riddle  v.  Kreinbicht,  12  La  Ann.  297.    And  see  post,  §  109, 
note,  as  to  the  set-off  of  usurious  interest  paid.    The  Indiana  statute  of  limitations  ex- 
empts from  its  operations  so  much  of  any  matter  pleaded  as  payment  or  set-off  as  shaU 
equal  the  amount  of  the  plaintiff's  demand.    R.  S.  1838,  p.  447.    Any  excess,  it  seeoi^ 
would  be  baned.    Livingwood  v.  Livingwood,  6  Blackf.  (Ind.)  268.] 
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contract  tntJunU  9pecialty^^  is  one  of  the  actions  ex  contractu  to 
recover  a  sum  certain,  the  bringing  of  which  is  limited  by  the 
statute  to  six  years  next  after  the  cause  of  action  accrued.^  The 
forms  of  a  declaration  in  an  action  of  assumpsit,  and  in  an  action 
of  debt  on  simple  contract,  are  very  similar.  There  are,  however, 
certain  words,  by  which  they  are  distinguished,  and  which  give  the 
one  or  the  other  character  to  the  action.  In  what  consists  the 
principal  difference  is  stated  by  Mr.  Justice  McLean :  ^*  The  action 
of  debt  is  founded  upon  the  contract;  the  action  of  assumpsit 
upon  the  promise."  "  In  debt,"  he  says,  "  the  consideration  of 
the  contract  must  be  stated,  as  also  any  inducement  necessary  to 
explain  the  contract  or  consideration,  and  it  should  be  stated  that 
the  party  agreed  to  pay :  stating  that  he  promised  to  do  so  would 
be  bad."  « 

77.  Covenant  usually  lies  only  upon  contracts  under  seal;  and, 
therefore,  unless  the  defendant  have  executed  an  instrument  under 
seal,  this  action  is  not  maintainable.^  It  lies  on  all  instruments 
imder  seal  containing  either  express  or  implied  covenai^ts.^  But, 
wherever  a  covenant  is  not  under  seal,  or  wherever  there  has  been 
a  contract  under  seal,  and  a  subsequent  and  distinct  simple  con- 
tract, founded  upon  a  new  consideration,  and  the  plaintiff  is  pro- 
ceeding upon  the  simple  contract,  the  action  must  be  assumpsit, 
and  not  covenant,^  and,  consequently,  is  liable  to  be  barred.^ 

1  [See  pott.  The  Masten,  Warden,  &c.  v.  Loder,  cited  in  the  note  to  \  79,  at  tlie  end. 
An  action  of  debt  against  a  deriBee  of  land,  to  recover  money  charged  thereon,  is  not  an 
action  grounded  on  any  lending  or  contract  not  under  seal.  Wilson  v.  Towle,  19  N.  H. 
244.  "Actions  of  debts  grounded  on  only  contract  in  writing"  include  all  suits 
brought  to  recover  money  for  the  breach  of  a  contract  in  writing,  without  regard  to  the 
technical  distinction  between  debt  and  damages.    Robinson  v.  Vamell,  16  Texas,  862. 

*  Metcalf  V.  Robmson,  2  M'Lean,  (Cir.  Co.)  B.  363.    See  also  Emery  v.  Fell,  2  i 
Term  B.  28 ;  Brill  v.  Neele,  3  B.  &  Aid.  B.  208.    In  which  case,  the  declaration  was 

demurred  to,  the  cause  assigned  being  the  misjoinder  of  debt  and  assumpsit,  on  the  sev- 
eral counts.  See  also  Dalton  v.  Smith,  2  Smith,  B.  618,  in  which  the  court  held  a 
similar  declaration  to  be  bad. 

*  Com.  Dig.  Pleader. 

*  Browne  on  Actions  at  Law,  353,  who  cites  6  Bing.  656. 

*  Head  v.  Wadham,  1  East,  B.  619 ;  and  per  Lord  Kenyon,  C.  J.,  in  The  King  v. 
Beeston,  3  D.  &  East,  B.  592 ;  White  v.  Parkin,  12  East,  B.  578. 

*  [The  statute  is  no  bar  to  a  bill  in  equity  to  compel  a  specific  performance  of  a  con- 
tract of  sale.  Washburn  v.  Washburn,  4  Ired.  (N.  C. )  Eq.  306.  And  see  ante,  §  26,  note. 
In  New  York,  under  the  Code,  suits  to  compel  a  specific  performance  are  made  cognizable 
by  the  courts  of  common  law.  In  such  cases  the  statute  begins  to  run  from  the  time 
the  plaintiff  has  notice  that  his  right  is  denied ;  nor  can  he,  or  his  assignee,  by  a  new 
demand  of  performance,  create  a  new  cause  of  action.  Bruce  v,  Tillson>  25  N.  Y« 
(11  Smith,)  194.] 
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78.  All  demands  upon  simple  contract  are  barred  by  virtue  of 
presumption  of  pat/ment  at  the  expiration  of  twenty  years,  though 
the  statute  be  not  pleaded,  to  prove  the  payment  of  which  any 
evidence  is  admissible  upon  the  general  issue.^  The  court  will 
instruct  the  jury,  that  they  may  presume,  after  that  period,  the 
settlement  of  an  account,  and  the  balance  paid. 

1  Jackson  v.  Sackett,  7  Wend.  (N.  Y.)  R.  94;  BasB  v.  WUliams,  8  Pick.  (Mass.) 
B.  187.  This  is  so  obvious,  that  it  would  be  snperflaoas  to  cite  additional  aathority. 
It  is  fully  compreheoded  by  the  general  doctrine  of  presumptive  evidence,  arising^  from 
a  forbearance  to  sue  for  twenty  years,  and  which  includes  speciahiet,  [See  post,  f  §  93, 
159.] 
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'  79.  In  indebitatus  assumpntj  the  general  rule  is,  that  the  plain- 
tiff must  show,  in  his  declaration,  the  certain  cause  of  the  debt 
for  which  the  defendant  promised ;  the  reason  being  that  it  may 
appear  that  the  debt  is  not  a  contract  of  record^  and  not  one  under 
seal;  the  language  of  the  statute  being  "  all  actions,"  Ac,  "  with- 
out specialty."  ^  In  Walker  v.  Witter,'  it  was  admitted  on  the 
part  of  the  defendant,  that  indebitatus  assumpsit  would  have  lain, 
and  on  the  part  of  the  plaintiff,  that  the  judgment  (one  obtained  in 
the  Supreme  Court  of  Jamaica)  was  only  prima  fade  evidence  of 
debt.  ^^That,"  said  Lord  Mansfield,  ^^  being  so,  the  judgment 
was  not  a  specialty,  but  the  debt  only  a  simple  contract  debt.'^ 
From  this,  reasons  Van  Ness,  J.  in  Pease  v.  Howard,^  it  would 
seem  to  follow,  that  if  the  judgment  had  been  conclusive  evidence 
of  the  debt,  it  would  have  been  a  specialty,  and  that,  of  course, 
the  statute  of  limitations  could  not  have  been  a  bar.  Tliis  mode 
of  viewing  the  matter  seemed  to  him  to  derive  great  weight  from  the 
nature  and  effect  of  a  specialty,  which  being  under  seal,  imports  a 
consideration,  and  the  want  of  one  cannot  be  alleged  by  plea :  this 
and  the  solemnity  which  attends  the  execution  of  it,  are  the  only 
reasons  why  it  ranks  higher  m  the  scale  of  contracts  than  a  writing 
without  seal  or  a  mere  parol  agreement.  The  learned  judge  also 
drew  the  distinction  between  the  actions  of  debt  founded  upon 
any  contract  without  specialty^  which  are  actions  founded  upon 

^  Specialties  are  not  within  tfae  evils  intended.  1  Saand.  R.  388 ;  8  Id.  66.  [An 
agreement  to  vary  the  terms  of  a  bond  indorsed  thereon,  and  signed  by  the  parties 
thereto,  bat  not  sealed,  with  a  sabseqnent  sealed  agreement,  also  indorsed,  to  extend 
the  time  doring  which  the  bond  shoold  be  in  force,  is  a  sealed  instrument,  the  last  agree- 
ment nnder  seal  acting  npon  and  giring  the  force  of  a  specialty  to  the  first  parol 
indorsement  Loring  v.  Whittemore,  13  Gray,  (Mass.)  228.  And  in  Georgia  it  has 
been  held  that  an  unsealed  indorsement  on  a  sealed  instrument  is  a  contract  nnder 
seal.    Milledge  v.  Gardner,  29  Geo.  700.] 

«  Walker  v.  Witter,  1  Doug.  R.  1. 

*  Pease  v.  Howard,  14  Johns.  (N.  T.)  R.  479. 
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contracts  in  fact^  and  such  actions  of  debt  as  are  created  by  con- 
struction of  law?- 

80.  It  has  accordingly  been  long  established,  that  where  the 
liability  of  the  defendant  is  created  not  merely  by  the  act  of  the 
parties,  but  by  the  positive  requisitions  of  a  statute,  the  plaintiff  is 
vuot  barred.  Thus,  where  debt  was  brought  on  the  statute  of 
iit\e%^  for  carrying  away  the  com,  the  defendant  pleaded  for  the 
last  three  years  wm  debet,  and  for  the  residue,  the  statute  of  limi- 
tations ;  and  the  plaintiff  thereupon  demurring,  and  the  record  being 
read,  all  the  judges  held,  that  the  statute  did  not  extend  to  the 
action.^  Thus,  again,  in  another  of  the  old  cases,  an  action  of 
debt  for  an  escape  was  held  not  to  be  reached  by  the  statute,  both 
because  it  was  not  founded  upon  any  lending  or  contract,  and  was 
founded  on  a  specialty,  namely,  on  statute  law.^  The  construc- 
tion has  been  applied  to  one  of  a  class  of  statutes  in  this  country 
which  have  now  become  common,  in  the  case  of  Bullard  v.  Bell,^ 

^  1  Saund.  R.  36,  87,  38 ;  2  Id.  64,  65,  &c.,  and  in  notes  and  cases  there  cited.  See 
aUo  Cartmlll  v.  Hopkins,  2  Missou.  K.  220 ;  Tilghman  v.  FiBher,  9  Watts,  (Penn.)  B. 
441.  The  statate  may  be  pleaded  to  indebitatus  asswnpsit  against  the  sheriff  for  money 
levied  upon  9l  fieri  jiuMU.  1  Mod.  R.  246,  and  CodLram  t;.  Welby,  2  Id.  212.  One 
form  of  action  may  be  founded  upon  a  specialty,  namely,  the  record  of  the  judgment ; 
in  the  other  form  it  is  founded  on  a  contract.  In  one  case  the  statute  is  not  pleadable, 
in  the  other  it  is.  Ibid.  Debt  lies  on  all  tpecioHies  to  recover  a  demand  for  money 
secured  thereby.  It  lies  upon  bonds,  whether  for  the  payment  of  moneys  or  perform- 
ance of  any  other  act ;  upon  recognizances,  and  upon  judgment,  and  decrees.  It  lies, 
also,  upon  statutes  where  an  action  of  debt  is  given  by  statute ;  and  where  the  statute 
provides  for  the  payment  of  a  sum  of  money,  or  gives  a  penalty  or  forfeiture  on  the 
doing  of  a  forbidden  act,  but  does  not  mention  any  mode  of  recovering  it  1  Saund. 
B.  288,  note  1 ;  Browne  on  Actions  at  Law,  345;  White  v.  Parkin,  12  East,  B.  578. 
[But  an  action  of  debt  for  a  penalty  due  under  a  by-law  made  by  virtue  of  a  charter  is 
an  action  of  debt  grounded  upon  a  contract  without  specialty,  and  is  barred  by  21  Jac. 
1,  c.  16,  ^  3,  if  not  commenced  within  six  years  after  the  penalty  becomes  due.  The 
Master,  Warden,  &c.  v.  Loder,  6  Eng.  L.  &  Eq.  Bep.  309.  The  official  recognisance  of 
a  sheriff  is  not  a  specialty.  Brainerd  v.  Stewart,  33  Yt.  (4  Shaw,)  402.  Nor  is  the 
statute  liability  in  treble  damages,  of  one  tenant  in  common  to  another  for  wastes,  a 
specialty,  or  a  penalty  within  the  meaning  of  the  statute  limiting  actions  for  penalties  to 
one  year.  Adams  et  al.  v.  Palmer,  6  Gray,  (Mass.)  338.  And  proceedings  to  enforce 
a  sentence  are  not  a  suit  to  recover  a  penal^.  Commissioners,  &c.  v,  Andrews,  10 
Bich.  Eq.  (S.  C.)  4. 

'  Cro.  Car.  613.  [The  duties  imposed  on  vessels  passing  from,  to,  or  by  Bamsgate, 
by  statute  (32  Geo.  III.  e.  74,  S  81 ),  are  not  within  the  statute  of  limitations,  being  a 
special^.    Shepherd  v.  Hill,  32  Eng.  L.  &  Eq.] 

'  Jones  V.  Pope,  1  Saund.  B.  38.  An  action  founded  upon  a  statute,  such  as  debt 
for  an  escape,  cannot  be  barred.  Per  Curiam,  Ward  v.  Beeder,  2  Har.  &  M'Hen.  (Md.) 
B.  154 ;  [Lane  v.  Morris,  10  Geo.  162.] 

«  Bullard  v.  Bell,  1  Mason,  (Cir.  Co.)  B.  243. 
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by  Mr.  Justice  Story.  The  learned  judge  held,  that  the  statute  of 
limitations  of  New  Hampshire  (which,  in  respect  to  specialties,  is 
a  transcript  of  the  statute  of  James)  did  not  apply  as  a  bar  to  an 
action  of  debt,  against  a  stockholder  of  a  bank,  under  the  pro- 
.visions  of  its  charter,  imposing  a  personal  responsibility  upon  the 
shareholders,  for  the  notes  of  the  institution,  in  case  they  should 
be  dishonored.  This  judgment  was  accompanied  by  the  following 
opinion :  — 

^^  I  agree  at  once  to  the  position,  that  the  bills  of  the  bank  are 
to  be  considered  originally  as  the  debts  of  the  corporation,  and  not 
of  the  corporators ;  and,  except  from  some  special  provision  by 
statute,  the  latter  cannot  be  made  answerable  for  the  acts  or  debts 
of  the  former.  They  are  altogether,  in  law,  distinct  persons,  and 
capable  of  contracting  with  each  other.  But  the  corporators  are 
not  strangers  to  the  corporation.  On  the  contrary,  the  law  con- 
templates a  privity  between  them;  and  upon  that  privity  has 
created  an  obligation  on  the  corporators,  under  certain  circum- 
stances, to  pay  the  debt  of  the  corporation.  Nothing  can  be  better 
settled  than  that  an  action  of  debt  lies  for  a  duty  created  by  the 
common  law,  or  by  custom.  A  fortiori  it  must  lie,  where  the  duty 
is  created  by  statute.  Whatever  is  enjoined  by  statute  to  be  done 
creates  a  duty  on  the  party,  which  he  is  bound  to  perform :  the 
whole  theory  and  practice  of  political  and  civil  obligations  rest 
upon  this  principle.  When,  therefore,  a  statute  declares,  that, 
under  certain  circumstances,  a  stockholder  in  a  bank  shall  pay 
the  debt  due  from  the  bank,  and  those  circumstances  occur,  it 
creates  a  direct  and  immediate  obligation  to  pay  it.  The  consid- 
eration may  be  collateral  or  not ;  but  it  is  not  a  subject-matter  of 
inquiry,  and  to  deny  that  it  is  a  duty  on  the  stockholder  to  pay  the 
money,  is  to  deny  the  authority  of  the  statute  itself ;  for  a  duty  is 
nothing  more  than  a  civil  obligation  to  perform  that  which  the  law 
enjoins.  Here,  then,  the  law  has  declared,  that  the  stockholders 
shall  be  liable  to  pay  a  specific  sum,  and  it  imposes  on  them  a  duty 
so  to  do.  How  then  can  the  court  say,  that  debt  does  not  lie,  since 
there  is  a  duty  on  the  defendant  to  pay  the  plaintiff  a  determinate 
sum  of  money  ?  There  is  no  room,  under  this  view  of  the  case, 
for  entertaining  any  question  as  to  collateral  undertakings.  The 
law  has  created  a  direct  liability,  a  liability  as  direct  and  cogent 
as  though  the  party  had  bound  himself  under  %eal  to  pay  the 
amount,  in  which  case  debt  would  undoubtedly  lie.     The  law 
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esteems  this  an  obligation  created  by  the  highest  kind  of  specialty. 
Indeed,  if  debt  would  not  lie  in  this  case,  it  is  inconceivable  how 
assumpsit  could.  Tnere  is  no  pretence  of  any  express  promise ; 
and  if  a  promise  is  to  be  implied,  it  must  be  because  there  exists 
a  legal  liability,  independent  of  any  promise  sufficient  to  sustain 
one.  Now,  the  very  notion  of  a  collateral  undertaking  is,  that 
there  exists  no  legal  liability  independent  of  the  promise  to  create 
a  duty.  And  if  there  exists  a  duty  sufficient  to  raise  a  promise, 
then  it  is  sufficient  to  sustain  an  action  of  debt."  ^ 

81.  But  there  is  a  distinction  between  the  liability  directly 
imposed  by  a  statute,  and  one  simply  having  relation  to  it.  As, 
in  the  case  of  the  assignment  of  a  debt,  by  the  commissioners  of 
a  bankrupt,  the  assignment  being  by  virtue  of  act  of  Parliament^  a 
plea  of  limitation  would  avail ;  because  the  debt  was  created  and 
the  obligation  imposed  by  the  act  of  the  parties,  both  before  the 
assignment  and  the  statute ;  and  it  is  an  invariable  rule,  that  when 
the  time  of  limitation  begins  to  run,  nothing  subsequent  will  stop 
it.^  So,  where  the  South  Sea  Company  (in  whom  the  estates  of 
the  directors  were  vested  by  act  of  Parliament)  filed  a  bill  to 
which  the  statute  of  limitations  was  pleaded.  It  being  argued 
that  the  claim  of  the  plaintiffs  was  a  matter  of  record,  and  conse- 
quently the  debt  not  within  the  statute,  the  Lotd  Chancellor  held 
the  law  to  be  clearly  otherwise  ;  and  he  compared  it  to  the  case  of 
an  assignee,  under  a  commission  of  bankruptcy,  who,  though  he 

1  See  Van  Hook  v.  Whidock,  3  Paige,  (N.  Y.)  Ch.  R.  409;  [Atwood  r.  R.  I.  Ag. 
Bank,  1  R.  L  376 ;  Jordan  v.  Robinson,  8  Shep.  (Me.)  167 ;  Lane  v.  Morris,  8  Geo. 
468.  In  New  York  (2  R.  S.  298,  §  31 )  it  is  provided  that  "  an  action  apon  anj  statnte 
made  or  to  be  made  for  any  forfeitore  or  cause,  the  benefit  and  suit  whereof  is  limited  to 
the  party  aggrieved,  or  to  such  party  and  the  people  of  this  State,  shall  be  commenced 
within  three  years  after  the  offence  committed  or  the  cause  of  action  accrued,  and  not 
after ;  and  where  an  action  was  brought  against  a  stockholder  of  an  incorjiorated  trading 
company,  the  charter  of  which  provided  that  the  stockholders  should  be  liable  for  its 
debts,  and  that  a  creditor  might,  after  judgment,  obtained  against  the  corporation,  and 
execution  returned  unsatisfied,  sue  any  stockholder,  it  was  held,  that  the  above  limita- 
tion of  three  years  did  not  apply  (overruling  Freeland  v.  McCullough,  1  Denio,  414) ; 
but  that  the  liability  not  being  created  by  the  statute,  was  within  the  general  provision  of 
the  statute  limiting  to  six  years  all  actions  of  account,  assumpsit,  or  on  the  case, 
founded  on  any  contract  or  liability  express  or  implied.  Coming  v.  McCullough,  1 
Comst.  (N.  Y.)  47.  The  form  of  the  .action  in  this  case  was  assumpsit.  In  Bullard 
V.  Bell,  it  was  debt.  The  learned  judge  (Jones),  who  gave  the  opinion,  discusses  tho 
nature  of  the  liability  created  by  the  statute,  at  much  length,  and  expresses  views  not 
easily  to  be  reconciled  with  the  doctrine  of  the  latter  case.] 

^  Coply  V.  Dorkmiqne,  2  Lev.  R.  166.  [That  there  are  exceptions  to  the  rule,  see 
post,  ^  196,  note.] 
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claims  under  the  acts  concerning  bankrupts,  and  also  by  virtue  of 
the  assignment,  which  is  under  the  Great  Seal,  yet,  as  he  stands 
only  in  the  place  of  the  bankrupt,  against  whom  the  statute  of 
limitations  is  pleadable,  so  is  he  (the  assignee)  liable  to  be  barred 
thereby.^  So  assumpsit  will  lie  against  a  trading  corporation, 
upon  a  bill  of  exchange,  when  the  power  of  drawing  and  accept- 
ing  is  recognized  by  statute.^ 

82.  For  the  same  reason  that  the  time  of  limitation  is  not  plead- 
able to  a  liability  imposed  by  statute,  it  is  not  pleadable  to  a  lia- 
bility founded  on  a  judgment  of  courts  Thus,  in  an  action  on  the 
case  against  a  sheiiflf,  for  that  he  levied  such  a  sum  of  money  upon 
a  fieri  facia%y  at  the  suit  of  the  plaihtiflf,  and  did  not  bring  the 
money  into  court,  at  the  day  of  the  return  of  the  writ,  per  quod^ 
ete.y  the  court  held,  that  if  the  fieri  facias  had  been  returned  then, 
the  action  would  have  been  grounded  on  the  record,  and  it  is  the 
sheriff's  fault  that  the  writ  was  not  returned,  and  that  the  judg- 
ment was  the  foundation  of  the  action.^  So  in  the  Supreme  Court 
of  the  State  of  New  York,  in  error  on  certiorari  to  a  justice's  court. 
The  action  in  the  court  below  was  founded  upon  a  judgment  ren- 
dered before  another  justice,  six  years  before  the  present  suit,  and 
the  only  question  raised  was,  whether  a  suit  on  a  judgment  in  a 
justice's  court  was  barred  by  the  statute  of  limitations  ?  Van  Ness, 
J. :  "  Whether  a  justice's  court  is  strictly  a  court  of  record,  it  is 
not  material  to  determine  in  this  case ;  for  if  it  be  not,  it  is  settled 
that  a  judgment  rendered  in  it  is  conclusive  evidence  of  a  debt, 
and  the  merits  of  such  a  judgment,  while  it  remains  in  force,  can- 

1  3  P.  Wms.  R.  14. 

'  Marray  v.  East  Ind.  Co.,  5  Bam.  &  Aid.  B.  204. 

"  [Dadley  v.  Lindsej,  9  B.  Mon.  (1  Ken.)  486;  Mitchell  v.  Mitchell,  8  Hamph. 
(Tenn.)  359 ;  Todd  v.  Crnmb,  5  McLean,  172 ;  Reddington  v.  Julian,  2  Carter,  (Ind.) 
224.  Bat  where  seyeral  joint  debtors  are  sued,  some  of  whom  are  not  served  with  pro- 
cess, and  judgment  is  obtained  against  all  pursuant  to  the  statute,  such  judgment  does 
not  prevent  the  running  of  the  statute  of  limitations  in  favor  of  those  defendants  who 
were  not  served  with  process.  Bruen  v,  Bokee,  4  Denio,  (N.  Y.)  56.  In  Arkansas, 
the  statute  cannot  be  pleaded  to  a  scire  faciaa  to  revive  a  judgment,  because  it  is  not  the 
commencement  of  an  action.  Brown  v.  Byrd,  5  Eng.  (Ark.)  533.  See  also  Evans  v. 
White,  7  Eng.  (Ark.)  33.  Otherwise  in  Maryland,  Beanes  t;.  Hamilton,  3  Gill,  (Md.) 
275 ;  and  in  Indiana,  Simpson  v.  Lassalle,  4  McLean,  352.  A  judgment  under  the 
Mill  Acts  of  Maine  is  not  within  the  stotute.  Knapp  v.  Clark,  30  Me.  (17  Shep.)  164. 
In  North  Carolina,  judgments  are  barred  by  statute  in  ten  years  after  the  return  day  of 
the  last  execution.    Butts  v,  Patton,  1 1  Iredell,  (N.  C.)  262.] 

*  I  Mod.  B.  246.  No  statute  limits  the  lien  of  a  judgment  in  Pennsylvania,  in  favor 
of  the  heirs  of  a  debtor.    Biobst  v.  Bright,  7  Watts,  (Penn.)  B.  124. 
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not  be  overruled,  or  controverted  in  an  original  suit  at  law,  or  in 
equity ;  and  it  is  as  final,  as  to  the  subject-matter  of  it,  to  all 
intents  and  purposes,  as  a  judgment  in  this  court."  He  therefore 
concluded,  that  an  action  of  debt  upon  a  judgment  in  a  justice's 
court,  is  not  barred  by  the  statute  of  limitations,^  and  so  also  it  has 
subsequently  been  expressly  held  by  the  Supreme  Court  of  New 
Hampshire.^  But  by  the  Superior  Court  of  South  Carolina,  it  was 
held,  that  a  judgment  of  a  court  of  justice,  for  the  trial  of  causes 
small  and  mean,  is  within  the  operation  of  the  statute  ;  the  reason 
assigned  being  that  such  a  judgment  is  not  a  matter  of  record.' 
Though  the  Marine  Court  of  the  city  of  New  York  is  a  court  of 
record  for  certain  purposes,  it  does  not  act  as  such  in  the  exercise 
of  its  jurisdiction  between  party  and  party ;  and  consequently  the 
statute  of  limitations  is  a  good  defence  to  an  action  in  one  of  its 
judgments.^ 

83.  The  rule  that  the  statute  is  not  pleadable  to  a  judgment  of 
court  does  not  apply  to  a  foreign  judgment.  A  foreign  judgment 
being  prima  facie  evidence  of  the  debt  only,  is  considered  of  no 
higher  nature  than  a  simple  contract,  and  a  necessary  consequence 
of  this  is,  that  the  statute  of  limitations  may  be  pleaded  to  it.^    In 

1  Pease  v.  Howard,  14  Johns.  R,  479.  [Otherwise  now  in  Kew  York,  by  statute. 
Carshore  v,  Hojck,  6  Barb.  (N.  Y.)  S.  C.  683.]  It  was  ssid  to  hare  been  resoWed, 
that  the  statute  was  not  a  good  plea  against  an  attorney,  that  brings  his  action  for  fees, 
because  they  depend  upon  a  record,  and  are  certain.  1  Mod.  246.  In  the  case  of  Rudd 
V,  Birkenhead,  Carth.  144,  no  such  objection  was  made  to  the  plea,  in  an  action  of 
assumpsit  by  an  attorney;  but  in  Oliver  v,  Thomas,  3  Lev.  867,  where  ^assumpsit  was 
brought  for  fees,  and  money  expended,  and  labor  and  pains  in  prosecuting  divers  suits, 
the  defendant  pleaded  the  statute,  wherenpon  the  plaintiff  demurred ;  and  it  was  argued, 
for  the  plaintiff,  that  this  action  being  by  several  counts,  or  declarations  whereof  one 
only  was  for  fees,  the  statute  was  not  pleadable  to  that  count  for  fees  only,  because  it 
arises  upon  matter  of  record,  namely,  kU  being  attomeg  of  record.  But,  by  the  whole 
court  it  was  held,  that  the  statute  is  pleadable  to  the  count  for  fees ;  for  the  fees  are  not 
of  record ;  and  a  case  was  cited,  where  it  was  so  adjudged  within  two  yeaxs  before, 
whereupon  judgment  was  given  to  the  defendant 

'  Mahurin  v.  Bickford,  8  N.  Hamp.  R.  54. 

*  Griffin  v.  Heaton,  2  Bail.  (S.  C.)  R.  68. 

*  Lester  v.  Redmond,  6  Hill,  (N.  Y.)  R.  590.  [In  MassachnsettB,  judgments  of  a 
justice  of  the  peace  are  barred  by  statute.  But  the  Police  Court  of  Lowell  was  held  to 
be  a  court  of  record,  and  its  judgments  not  within  the  statute.  Bannegan  v.  Murphy, 
13  Met.  (Mass.)  251 «  And  in  Maine,  a  judgment  of  the  court  of  county  commissioners 
is  barred  in  six  years.  Woodman  v.  Somerset,  37  Me.  29.  A  decree  of  the  orphans' 
court,  fixing  the  amount  in  the  hands  of  an  executor,  is  in  the  nature  of  a  judgment,  and 
not  within  the  statute.  Bnrd  v.  MGregor,  2  Grant,  (Penn.)  353.  But  in  Mississippi, 
it  is  held  that  a  decree  rendered  in  the  probate  court  in  favor  of  a  distributee,  against 
the  administrator,  is  within  the  statute.    Dilworth  v.  Carter,  32  Miss.  (3  George,)  20^.] 

<  Pease  v,  Howard,  14  Johns.  R.  470.    And  see  Dnpleiz  v.  DeRoven,  2  Yem.  R.  540. 
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an  action  upon  a  judgment,  obtained  in  the  Supreme  Court  of 
Jamaica,  Lord  Mansfield  sajs :.  '^  The  question  was  brought  to  a 
narrow  point ;  for  it  was  admitted,  on  the  part  of  the  defendant, 
that  indehit<xtu%  asiumpsit  would  have  lain,  and  on  the  part  of  the 
plaintiffs,  that  the  judgment  was  only  prima  facie  evidence  of  the 
debt.    That,  says  he,  being  so,  the  judgment  was  not  a  specialty, 
but  the  debt  only  a  simple  contract  debt.^    In  a  case  before  the 
King's  Bench,  in  1825,  which  was  assumpsit  on  judgment  obtained 
in  one  of  the  superior  courts  of  Ireland,  the  plaintiff  haying  ob- 
tained a  verdict,  a  rule  nisi  had  been  obtained  for  arresting  the  judg- 
ment, upon  the  ground  that  since  the  union^  assumpsit  would  not  lie 
on  any  such  judgment.    The  case  of  Otway  v.  Ramsay,  which  is 
shortly  reported  in  Strange,  1090,  and  which  was  error  from  the 
Court  of  King's  Bench,  in  Ireland,  was  cited  by  the  counsel ;  by 
which  it  appeared  to  have  been  solemnly  decided  after  two  argu- 
ments, that  before  the  union,  a  judgment  given  in  England  had  not 
the  force  and  effect  in  Ireland,  of  a  judgment  of  record  in  that 
country.    Mr.  Chief  Justice  Abbott  observed :  "  We  do  not  say 
that  the  action  of  debt  may  not  be  maintained  on  an  Irish  judg- 
ment ;  but  if  it  be  a  record  in  this  country,  it  must  have  all  the 
consequences  of  a  record ;  it  must  bind  lands,  and  rank  as  a  spe- 
cialty debt  in  the  distribution  of  personal  assets.     I  have  inquired 
of  a  very  learned  person,  whether  in  marshalling  assets,  it  is  con 
sidered  to  be  entitled  to  priority  as  an  English  judgment ;  and  the 
,  result  of  that  inquiry  is,  that  it  is  not."    And  the  court  were  of 
opinion,  that  a  judgment  obtained  in  Ireland  since  the  union,  is 
not  a  record  in  England,  and  assumpsit  is  maintainable  upon  such 
judgment.2 

1  Walker  r.  Witter,  Dong.  R.  1. 

*  Harris  v,  Saunders,  4  Bam.  &  Cress.  R.  411.  In  Haj  and  Another  v,  Fisher  (2 
Mees.  &  Welsh.  R.  722),  which  was  an  action  to  recover  the  amount  of  a  bill  of  ex- 
change,  drawn  hy  the  plaintiffs  upon  and  accepted  by  the  defisndants  in  Scotland,  more 
than  six  years  before  the  commencement  of  the  action ;  the  plaintiffs,  to  bar  the  statute 
of  limitations,  introduced  a  count  stating  the  drawing  and  acceptance  of  the  bill,  and 
setting  forth  at  length  the  making  and  registering  of  a  protest  of  non-payment  in  the 
oourt  of  session  in  Scotland,  and  the  issuing  and  execution  of  letters  of  homing  and 
poinding  on  the  defendant,  charging  him  to  make  payment  of  the  amount  of  the  bill 
and  interest  to  the  plaintiffs,  according  to  the  law  of  Scotland,  and  his  default  thereto ; 
and  alleging,  that,  by  virtue  of  the  several  premises,  the  defendant  became  liable  to  pay 
the  plaintiffs  the  amount  of  the  bill  with  interest,  and  being  so  liable,  promised  to  pay 
the  same.  At  the  trial,  a  Scotch  advocate  (Mr.  Mackenzie),  who  was  examined  for  the 
plaintifiii,  as  to  the  proceedings  necessary  in  such  a  case,  by  the  law  of  Scotland,  to  bar 
the  statute  of  prescription,  stated  that,  according  to  the  Scotch  law,  a  bill  of  exchange 
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84.  It  has  been  held  hj  the  Supreme  Court  of  the  United  States, 
that  the  statute  of  limitations  of  Georgia  may  be  pleaded  to  an 
action  in  that  State,  founded  upon  a  judgment  rendered  in  the 
State  of  South  Carolina.^  Though  it  has  been  expressly  decided 
in  the  State  of  New  York,  that,  as  a  judgment  of  court  in  one 
State  is  in  another  State  regarded  as  a  foreign  judgment,  the 
statute  of  such  other  State  may  be  pleaded  in  bar  to  it,  as  if  it  were 
a  simple  contract  debt ;  ^  yet  in  the  Supreme  Court  of  Pennsyl- 
vania, Duncan,  J.,  who  gave  the  opinion  of  the  court,  after  review- 
ing the  authorities,  came  to  the  conclusion  that  actions  of  debt  on 
foreign  judgments  were  not  within  the  limitation.  The  case  of 
Dupleix  V.  DeBoven,  he  said,  was  the  first  English  case  where  the 
statute  was  held  pleadable  to  a  foreign  judgment,  and  it  was  be- 
cause the  origin  of  the  debt  was  simple  contract,  and  the  only 
action  that  could  be  maintained  was  indebitatus  assumpsit,  or 
irunmvi  comptttassent.^ 

18  usuallj  protested  on  the  third  day  of  gnce,  or,  against  the  acceptor,  within  six 
months  from  that  day ;  then  the  protest  may  be  immediately  recorded  in  the  books  of  the 
court  of  session,  against  the  debtor.  If  no  action  is  raised  or  execution  issued  within 
six  years  from  the  last  day  of  grace,  the  bill  is  afiected  by  the  statute  of  limitations ; 
but  if  diligence  is  raised  and  executed,  or  action  commenced,  within  the  six  years,  the 
statute  of  limitationa  is  barred,  and  the  party  may  commence  an  action  at  any  time 
within  forty  years.  The  witness  then  described  the  forms  of  the  process  of  dih'gence 
by  protest,  —  registering  the  same  in  the  books  of  court,  and  the  issuing  and  execution 
of  the  letters  of  homing  and  poinding ;  and  stated  that  the  diligence  is  complete,  so  as 
to  bar  the  prescription  when  the  debtor  has  been  charged  by  the  messenger  to  make 
payment,  and  of  which  charge  the  l^al  evidence  is  the  return  of  the  officer,  written  on 
the  letters  of  horning.  On  cross-examination,  he  said,  that  the  original  process  recorded 
in  court  was  held  to  be  a  judgment,  and  the  judgment  was  complete  upon  the  registra- 
tion :  It  was  held,  that  such  count  did  not  disclose  a  sufficient  cause  of  action  as  upon 
tk  judgment  in  Scotland,  as  it  did  not  arer  that  the  registration  was  equivalent  to  a  judg- 
ment or  decree,  or  that  there  was  a  judgment  or  decree.  In  England,  the  prescription 
of  Scotland  is  regarded  as  the  prescription  of  a  foreign  coundy,  and  simple  contracts, 
whatever  may  be  the  law  of  Scotland,  where  they  are  made,  yet  if  they  be  sued  in 
England,  the  English  statute  will  in  general  apply.  Chitty  &  Hulme  on  Bills,  618. 
Though  by  the  law  of  Scotland,  where  the  contract  is  made,  a  party  may  have  forty 
years  to  proceed  on  it,  he  would  in  England  only  have  six  years.  British  Linen  Co.  v. 
Drammond,  10  Bam.  &  Cress.  R.  903.    And  see  ante,  Chap.  YIII. 

1  McElmoyle  v.  Cohen,  13  Peters,  (U.  S.)  R.  312.    And  see  ante.  Chap.  VIII. 

3  Hubbell  V.  Condrey,  5  Johns.  (N.  Y.)  R.  132;  s.  p.  BisseU  v.  Hall,  11  Johns. 
(N.  Y.)  R.  168.  In  the  former  case  it  was  held  that  the  statute  was  a  good  plea  to  an 
action  of  debt  brought  in  New  York,  on  a  judgment  in  Connecticut ;  and  the  judgments 
of  courts  of  other  States  were  held  in  both  cases  to  be  simple  contract  debts. 

>  Rifthards  v,  Polgreen,  13  Serg.  &  Rawle,  R.  393.  [In  Mississippi,  by  statute, 
judgments  and  decrees  of  sister  States  are  barred.  Boyd  v.  Barienger,  23  Miss.  (1 
Cosh.)  269.    So  in  Arkansas,  Brian  v.  Tima,  5  Eng.  (Ark.)  697.    And  in  Illinois,  Baker 
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85.  It  has  been  suggested,^  that  a  similar  doctrine  as  that  held 
in  the  above  case  in  Pennsylvania  might  now  be  held  in  the  State 
of  New  York,  in  relation  to  judgments  of  justicea  of  the  peace  in 
other  States,  as  the  decision  in  the  case  of  Thomas  v.  Robinson  ^ 
seems  to  consider  them  conclusive  evidence  of  debt,  wherever  it  is 
made  to  appear  that  such  justices  had  jurisdiction.  A  judgment 
of  a  justice  of  the  peace  in  another  State  is,  perhaps,  not  techni- 
cally a  specialty ;  but.it  is  thought  that  there  is  as  much  reason 
why  it  should  be  excepted  from  the  operation  of  the  statute  as  a 
bond  ;  ^  and  Van  Ness,  J.  says :  '^  The  settled  construction  of  the 
statute  is,  that  it  applies  solely  to  actions  of  debt  founded  upon 
contracts  in  facty  as  distinguished  from  those  arising  by  construe- 
tion  of  law.^^  * 

86.  So  the  statute  cannot  be  pleaded  to  an  action  of  debt  on  an 

V.  Brown,  18  HI.  91 ;  Van  Alsdne  o.  Lemons,  19  HI.  394.  In  Texas,  thej  are  barred 
in  tea  years.  Allison  t;.  Nash,  16  Texas,  560.  In  Maine  it  has  been  held,  that  an 
action  on  a  judgment  of  the  Supreme  Court  of  New  Brunswick,  though  a  foreign  judg- 
ment, and  but  prima  facie  evidence,  is  nevertheless  not  barred  by  the  statute  where  the 
original  cause  of  action  was  a  witnessed  promissory  note.  Jordan  v,  Robinson,  3  Shep. 
(Me.)  167.  And  the  words  of  the  Stat.  1821,  c.  62,  §  7,  ''limiting  actions  of  debt 
grounded  on  any  contract  without  specialty,"  do  not  include  actions  on  contracts 
implied  by  law.  Id.  And  in  Alabama,  a  judgment  of  a  sister  State  does  not  come 
within  a  like  provision.  Keith  v.  Estill,  9  Port.  (Ala.)  669.  So  in  South  Carolina, 
Napier  v,  Gidiere,  Spears,  (S.  C.)  Ch.  215 ;  where  the  court  say,  that  the  judgment  is 
conclusive  and  operates  as  a  merger  of  the  original  cause  of  action.  So  in  Texas  and 
Iowa,  Clay  o.  Clay,  13  Texas,  195  ;  Read  v.  Boyd,  Id.  241 ;  Moore  i;.  Paxton,  1  Hemp. 
51 ;  Latonrette  v.  Cook,  5  Iowa,  598.  In  Kimball  v,  Whitney,  15  Ind.  250,  it  was  decided, 
in  a  case  involving  the  judgment  of  a  court  of  Ohio,  that  it  was  not  a  specialty.  But 
the  courts  of  Ohio  hold  that  even  the  judgment  of  a  justice  of  the  peace  of  another  State 
13  a  specialty  within  the  meaning  of 'their  statutes.  Stockwell  v.  Coleman,  10  Ohio, 
(N.  S.)  33.  As  to  the  nature  and  efiect  of  foreign  judgments  as  evidence,  see  notes  636 
and  637,  in  Cowen  &  Hill's  edition  of  Phil,  on  Evidence,  Vol.  I.  p.  353.] 
1  Per  Parker,  J.,  in  Mahnrin  v.  Bickford,  8  N.  Hamp.  R.  54. 
*  Thomas  v.  Robinson,  3  Wend.  (N.  Y.)  R.  267. 
'  Mahurin  v.  Bickford,  ttf  mpra, 

^  Pease  v.  Howard,  14  Johns.  (N.  Y.)  R.  480.  It  has  been  settled,  in  New  Hamp- 
shire, that  a  judgment  of  a  justice  of  the  peace  rendered  in  another  State  is  not  conclu- 
sive evidence  of  a  debt,  bat  must  be  considered  as  standing  upon  the  same  ground  as  a 
foreign  judgment^  leaving  the  merits  of  the  case  open  to  discussion  and  examination. 
Robinson  v,  Prescott,  4  N.  Hamp.  R.  450.  [It  is  not  a  judgment  of  a  court  of  record, 
and  an  action  on  it  is  barred  in  Massachusetts  in  six  yeara,  although  by  the  laws  of  the 
State  in  which  the  judgment  was  rendered  execution  might,  at  the  time  of  bringing  the 
action,  be  issued  thereon.  Mowry  v,  Cheeseman,  6  Gray,  515.]  It,  however,  by  no 
means  follows,  in  the  view  of  the  courts  of  that  State,  that  the  statute  of  limitations  may 
be  pleaded  to  such  judgments.  Whether  it  may  or  may  not  does  not  depend  upon  the 
conclusive  character  of  the  evidence  by  which  the  action  is  attempted  to  be  supported^ 
Mahurin  v.  Bickford,  ut  supra. 
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awards  under  the  hand  and  9eal  of  the  arbitrators.  The  words  of 
the  statute,  as  applicable  to  actions  of  debt,  are  ^^  all  actions  of 
debt  grounded  x}n  any  lending  or  contract  without  specialty  "  ;  and 
though  strictly  an  award,  under  the  hand  and  seal  of  the  arbitrsr 
tion,  may  not  to  all  purposes  be  considered  as  a  ipedaUy^  that 
denomination  being  only  given  to  an  instrument  under  the  hand 
and  seal  of  the  party  who  is  bound  by  it ;  yet  it  has  been  so  far 
considered  as  being  of  the  nature  of  a  specialty  as  to  be  within 
the  meaning  of  the  statute  of  limitations.  For  the  purpose  of  the 
statute  was  to  limit  the  time  for  bringing  actions  on  a  simple  con- 
tract, without  writing  under. hand  and  seal,  the  prosecution  of 
which,  a  long  time  after  the  cause  of  them  had  accrued,  was  often 
the  occasion  of  perjury  in  witnesses.  But  this  reason  will  not 
apply  to  a  case  which  may  be  so  easily  ascertained  as  an  award, 
under  the  hand  and  seal  of  an  arbitrator.^  Indeed,  the  statute 
cannot  be  pleaded  in  an  action  of  debt  on  an  award  under  the 
hands  and  seals  of  arbitrators,  even  though  the  submission  be  not 
under  seal.  And  it  seems  that  if  the  submission  be  under  seal, 
the  award  need  not  be.^  And  though  the  statute  extends  to  all 
actions  of  debt  for  arrearages  of  rent^  yet  it  is  settled,  as  will  be 
shown,  that  the  statute  is  applicable  only  to  rent  on  2^  parol  lease, 
and  not  to  rent  reserved  on  a  lease  under  hand  and  seal.  On 
these  grounds,  the  whole  court,  except  Keeling,  Ch.  J.,  held,  that 
an  action  of  debt  on  award,  though  not  a  specialty,  was  not  barred 
by  the  statute.^ 

87.  It  is  well  settled,  as  has  just  been  intimated,  that  debt  on 
an  indenture  reserving  refnt  is  not  within  the  statute.*  Thus, 
where  the  plaintiff  declared  upon  a  lease  by  indenture  for  twenty 
years  rendering  rent ;  and  in  debt  for  arrearages  of  rent,  it  ap- 
peared that  the  arrearages  of  rent  for  which  the  action  was 
brought  were  due  six  years  and  more  before  the  action  brought. 
Kichardson  was  first  of  opinion  that  judgment  should  be  given 
against  the  plaintiff,  because  the  statute  extends  to  debts  ^^for  ar- 
rearages of  rent "  expressly  ;  but  he  afterwards  changed  that  opin- 
ion, and  agreed  with  the  other  judges,  that  this  action  of  debt 

1  Ejrd  on  Awards,  298. 

«  Smith  «.  Lockwood,  7  Wend.  (N.  T.)  R.  241 ;  Rank  w.  Hill,  2  Watta  &  S.  (Penn.) 
R.  66. 
8  Hodsden  v.  Harris,  2  Saund.  R.  64 ;  s.  o.  reiy  inaccoratelj  reported  in  2  Keb.  464. 
*  Pease  v.  Howard,  14  Johns.  R.  479 ;  1  Saond.  R.  SS. 
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being  upon  a  lecae  hj  indenture,  is  not  lipited  to  any  time  by  the 
statute  and  is  out  of  it.  The  words  are,  he  said,  ^'  aU  actions  of 
debt  grounded  upon  any  lending  or  contract  without  specialty^  dU 
actions  of  deht  for  arrearages  of  rent^^  Ac.,  and  this  is  an  action 
upon  a  contract  by  specialty.  He  likened  it  to  the  case  of  a  revit 
charge^  which  is  founded  upon  a  deed,  and  is  not  within  the  statute 
of  limitations.^  So  in  an  action  of  covenant^  on  an  indenture  of 
lease,  in  the  Supreme  Court  of  New  York,  it  was.  conceded  that 
the  rent  demanded,  having  been  created  by  deed,  of  which  the 
commencement  was  shown,  it  was  not  within  the  statute  of  limita- 
tions ;  and  the  only  point  was,  whether  the  payment  of  rent  was 
to  be  presumed  from  lapse  of  time.^  The  words  "  debt  for  arrear- 
ages of  rent "  are  indeed  suiBSciently  supplied  and  fully  satisfied 
by  the  arrearages  of  rent  upon  a  demise  without  deed.  And  for 
such  arrearages  there  seems  to  be  no  doubt  but  that  the  statute 
applies.  Thus  the  statute  is  a  bar  to  one  tenant  in  common 
against  another  on  an  account.^  But  it  is  necessary  to  be  dis- 
criminating as  to  whether  a  suit  is  brought  upon  an  indenture. 
A  bill  in  equity  for  an  account  alleged  a  partnership  between  two 
by  indenture,  and  a  dissolution  by  the  death  of  one  of  the  part- 
ners, and  a  parol  promise  by  the  survivor  to  account  to  the  plain- 
tiff as  executor  of  the  deceased  partner.  It  was  held  that  the  suit 
was  not  founded  upon  the  indenture,  but  upon  the  subsequent 
parol  contract,  and  therefore  that  the  statute  might  be  pleaded  in 
bar.* 

88.   With  regard  to  londs^  although  under  certain  circumstances 
they  may  be  presumed  satisfied,  yet  being  specialties^  they  are  not  * 

^  Freeman  o.  Stacy,  Hat.  R.  109.  Vide  also  Hodson  v.  Harris,  2  Saund.  R.  66 ; 
Collins  V,  Goodal,  8  Vem.  R.  235 ;  Stackhoase  v,  Barnston,  10  Yes.  R.  453 ;  Kane  v. 
Bloodgood,  7  Johns.  Ch.  R.  90.  The  act  of  Pennsylvania  of  1713  (see  Aipp,)^  for  the 
limitation  of  actions,  is  not  a  bar  to  an  action  for  the  reooTerj  of  rent  reserved  by  in- 
denture. Davis  r.  Shoemaker,  1  Rawle,  (Penn.)  R.  135 ;  [McQaesney  v.  Heister,  38 
Penn.  St.  435.] 

'  Bailey  o.  Jackson,  16  Johns.  R.  210.  So  also  held  in  Dayis  v.  Shoemaker,  1 
Bawle,  (Penn.)  R.  135. 

'  Eouie  p.  Bloodgood,  7  Johns.  Ch.  R.  90 ;  [Elder  v,  Henry,  2  Sneed,  (Tenn.)  81. 
Where  a  bill  was  filed  by  one  tenant  in  common,  after  a  partition,  against  the  other 
who  had  been  in  exclnsive  possession,  for  an  account  of  the  rents  and  profits,  it  was 
held,  that  the  statute  of  limitations  did  not  begin  to  run  against  the  demand  until  after 
the  partition ;  oyerruling  Wagstaff  ».  Smith,  2  Der.  (N.  C.)  Eq.  274;  Wagstaff  v. 
Smith,  4  Ired.  (N.  C.)  £q.  I.  But  the  statute  is  no  bar  to  the  right  to  distrain  for  rent. 
Vechte  w.  Brownell,  8  Paige,  (N.  T.)  Ch.  212.] 

^  Codman  v.  Rogers,  10  Pick.  (Ma8s»)  R.  112. 
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within  the  provision  of  the  statute.^  In  a  case  in  the  State  of 
Maine,  it  appeared  that  the  statute  of  1821  provided,  that  certain 
actions  shall  be  saved  from  the  operation  of  the  statute  of  limita- 
tions, where  the  action  shall  have  been  actually  declared  in  before 
the  expiration  of  the  limit,  and  where  there  was  a  failure  of  ser- 
vice of  the  writ.  The  decision  of  the  court  was,  that  the  statute 
of  1821  did  not  apply  to  actions  on  bonds,  or  other  special- 
ties.^ 

89.  But  where  the  whole  of  a  bond  has  been  paid  by  one  obli- 
gor, and  he  brings  assumpsit  against  his  co-obligor  for  contribution, 
it  was  by  Lord  Kenyon  considered  doubtful  whether  the  statute 
would  be  a  good  plea.  He  observed,  in  an  action  by  the  executor 
of  one  obligor  against  the  co-obliger  for  contribution,  that  he  had 
considerable  doubts  whether  the  statute  of  limitations  attached  on 
the  case.  The  demand,  he  said,  arose  under  a  deed;  and  there 
had  been  a  case  in  which  a  very  considerable  law  authority  had 
been  of  opinion  that  such  a  debt  was  entitled  to  the  same  limita- 
tion as  the  deed  itself.^  In  the  year  1808,  the  point  which  was 
thus  doubted  by  Lord  Kenyon  came  before  the  Supreme  Court  of 
Massachusetts,  and  Parsons,  Ch.  J.,  said,  he  had  considered  the 
point,  and  was  satisfied  that  such  a  plea  was  good.  The  action 
was  assumpsit  by  a  mirety  on  a  bond,  who  had  paid  part  of  the 
debt  against  the  principal.  He  could  not  distinguish  this  case  in 
principle  from  a  case  where  the  action  may  be  brought  by  a  surety 
on  a  promissory  note  against  the  principal,  for  not  indemnifying 
him  against  the  payment  of  the  note.  In  such  a  case,  he  said, 
*  it  was  not  denied,  that  the  statute  would  be  a  good  plea,  because 
the  reason  assigned  is,  the  action  is  not  founded  on  a  bond.  In 
the  case  before  him,  the  action,  he  thought,  was  not  founded  on  a 
bond,  but  on  a  promise,  or  simple  contract  (although  the  executing 
of  the  bond  as  a  surety  is  the  consideration  of  the  promise),  and 
the  breach  of  the  promise,  he  held,  was  the  not  indemnifying  the 
plaintiff  against  the  payment  of  the  bond,  and  is  not  the  non-per- 

^  Clark  V.  Hopkins,  7  Jdlms.  Ch.  R.  556 ;  Major,  &c.  v.  Homer,  Cowp.  R.  102 ; 
Snmmenrille  v,  Hbllidaj,  1  Watts,  (Penn.)  R.  507. 

^  Brown  o.  Houdlette,  1  Fairf.  (Me.)  R.  399.  [In  Maryland,  actions  on  gaardians' 
bonds  as  well  as  on  bonds  of  executors  and  administrators  are  limited  by  statute,  and 
the  statute  begins  to  run  from  the  time  of  passing  the  bonds,  that  is,  their  approval  by 
the  Orphans'  Court,  and  not  firom  the  filing  or  the  date.  State  v.  Miller,  3  Gill,  (Md.) 
335.] 

8  Cole  V.  Saxby,  3  Esp.  B.  160. 
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formance  of  any  contract  to  which  the  principal  was  bound  by 
deed  to  the  surety.^ 

90.  The  plea  of  the  statute  of  limitations  to  an  ordinary  action 
of  a  legacy  has  never  been  known  ;  it  has  long  been  a  settled  prin- 
ciple that  the  statute  does  not  apply  in  such  a  case ;  and  tt  has 
been  ever  so  understood  in  England,  both  in  the  common-law  and 
ecclesiastical  courts.^  Chancery  has  refused  to  adopt  the  rule  by 
analogy  ]p  the  statute,  because  an  executor  stands  in  the  relation 
of  a  trustee,  and  whiUt  the  trust  svhmts^  the  statute  has  not  been 
permitted  to  run.* 

91.  Where  a  debtor  executed  a  warrant  of  attorney  to  confess 
judgment  for  a  balance  of  account  as  then  stated  between  them, 
the  warrant,  it  was  held,  is  not  a  specialty  which  takes  the  case 
out  of  the  statute.  But  the  plaintiff  declared  in  this  case  upon 
an  account  stated,  and  had  merely  used  the  warrant  of  attorney, 
as  an  acknowledgment  by  the  defendant,  and  not  as  a  document 
upon  which  the  action  was  founded.^ 

92.  Though  a  promissory  note  is  secured  by  mortgage,  it  still 
remains  a  simple  contract ;  and  its  being  recognized  by  a  deed 
under  seal  does  not  change  its  character.  The  fact  that  real 
estate  is  pledged  as  collateral  security  for  its  payment,  by  way  of 
mortgage,  cannot  render  it  a  specialty.^ 

^  PeDniman  v.  Yinton,  4  Mass.  R.  276.  In  Maryland,  a  long  time  ago,  specialties 
were  expressly  prorided  for.  The  statute  of  1715,  c.  23,  enacts  that  no  specialty 
wbatsoerer  shall  be  good  and  pleadable,  or  admitted  in  evidence,  against  any  person  or 
persons  of  this  province,  after  the  principal  debtor  and  creditor  have  been  both  dead 
twdve  jfears,  or  the  debt  or  thing  in  action  above  twelve  years'  standing.  See  Richards 
V.  Maiyland  Insorance  Co.,  8  Cranch,  R.  84 ;  Watkins  v.  Harwood,  2  Gill  &  Johns. 
(Md.)  R.  807 ;  Carroll  v.  Waring,  3  Id.  491 ;  MuUikin  v.  Duval,  7  Id.  355. 

'  [Perkins  v.  Cartwell,  4  Ear.  (Del.)  870.  But  in  Mississippi  it  is  held  that  after 
demand,  by  a  specific  legatee,  upon  the  executor,  the  term  for  payment  fixed  by  the 
will  having  expired,  the  statute  runs.  Young  v.  Cook,  30  Miss.  (1  George,)  320. 
Barred  by  statute  in  Louisiana  in  ten  years.    Kolasco  v.  Lurty,  18  La.  An.  100.] 

>  Thompson  v.  M'Gaw,  2  Watts,  (Penn.)  R.  161.  And  see  pott,  Ch.  XVI.  §  172. 
[But  after  settlement  between  the  executors  and  legatee,  the  trust  is  ended  and  the  stat- 
ute begins  to  run.    Young  v.  Cook,  30  Miss.  (1  George,)  320.]  * 

^  Clarke  v.  Figes,  2  Stark.  R.  234.     [And  see  anU,  h  73^ 

^  Jackson  r.  Sackett,  7  Wend.  (N.  Y.)  R.  94;  Clarke  v.  Figes,  2  Stark.  R.  234. 
[But  though  the  note  be  barred,  the  lien  of  the  mortgage  remains  good.  Sparks  v,  Pico, 
1  M'All.  U.  S.  C.  C.  (Cal.)  497 ;  Nevett  v.  Bacon,  32  Miss.  (3  George,)  212.  Alien 
upon  land,  however,  for  the  purchase-money,  will  be  barred  when  an  action  for  the  pur- 
chase-money would  be.  Littlejohn  v.  Gordon,  32  Miss.  (3  George,)  235.  In  New 
Hampshire,  it  is  provided  by  statute  that  when  a  note  is  secured  by  mortgage,  the  plain- 
tiff may  sne  on  the  note  so  long  as  he  has  a  right  of  action  on  the  mortgage ;  and  this 


^ 
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93.  By  analogy  to  the  statute  of  limitations,  an  artificial  pre- 
sumption has  long  been  established,  that  where  payment  of  a  bond 
or  other  specialty  was  not  demanded  for  twenty  years^  and  there 
has  been  no  circumstance  to  show  that  it  was  still  acknowledged 
to  be  in  existence,  the  jury  are  to  presume  payment  at  the  end  of 
twenty  years.  This  doctrine  has  become  so  well  settled,  and  has 
been  so  often  recognized,  that  it  is  not  requisite  to  cite  any  of  the 
countless  authorities  which  sustain  it.  It  was  not,  however,  a  part 
of  the  ancient  law,  and,  according  to  Mr.  Justice  Buller,  originated 
with  Lord  Hale.^ 

94.  In  England,  by  the  statute  of  8  and  4  Will.  IV.  c.  42,  it  is 
now  enacted,  that  all  actions  upon  specialties  shall  be  commenced 
within  twenty  years,  and  not  after.  But  it  is  stated  that  if  this 
statute  be  not  pleaded,  the  fact  of  payment  may  still  be  presumed 
from  lapse  of  time  or  other  circumstances,  which  render  the  fact 
probable.^ 

statute  includes  notes  secured  by  mortgages  of  personal  property.  Demerritt  v.  Batch- 
elder,  8  Foster,  (N.  H.)  533.  But  with  foreclosure  and  appropriatioiv  of  the  property 
pro  tarUo  in  pajrment,  the  right  to  sue  on  the  note  ceases.  Cross  v.  Grannett,  39  N.  H. 
140.  And  where  personal  property,  as  cotton,  is  deposited  by  the.maker  of  a  promissory 
note,  with  the  assent  of  sureties,  under  the  agreement,  that,  when  sold,  its  proceeds 
shall  be  applied  to  the  payment  of  the  note,  it  will  not  have  the  effect  to  withdraw  the 
note  from  the  operation  of  the  statute  of  limitations,  although  the  cotton  is  sold  and  its 
proceeds  applied  in  payment,  after  the  maturity  of  the  note,  and  within  six  years  before 
action  brought.    Lyon  v.  State  Bank,  12  Ala.  508.] 

1  Oswald  V.  Leigh,  1  Dnmf.  &  East,  B.  271.  [And  this  presumption  ftom  lapse  of 
time  arises  and  may  be  a  bar,  whether  the  party  setting  it  up  has  resided  within  the 
State  or  not    Sanderson  v.  Olmstead,  1  Chand.  (Wis.)  190.] 

^  Best  on  Presumptions,  &c.  188.  Where  an  acknowledgment  has  been  made  in 
writing  by  the  debtor,  charging  him  in  direct  terms,  or  by  his  agent,  or  if  there  has  been 
a  part  payment,  or  part  satisfaction,  of  the  principal  and  interest  then  due,  the  action 
may  be  brought  within  twenty  years  next  after  the  time  of  such  acknowledgment,  part 
payment,  or  part  satisfaction.  But  such  special  matter  must  be  replied,  and  in  confes- 
sion and  avoidance.    S  and  4  Will  IV.  c.  42.    Mansel  on  Lim.  25. 
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CHAPTER    XI- 

PBOinSSORT  NOTES  AND  BILLS  OP  EXCHANGE. 

In  treating  of  the  currency  of  the  statute  upon  simple  contracts, 
we  commence  with  these  written  obligations,  common  and  indis- 
pensable in  commercial  trafSc. 

95.  It  has  been  held  invariably,  that  if  a  promissory  note  is 
made  payable  in  money,  on  demand,  the  statute  commences  run* 
ning  from  the  date  of  the  note ;  and  that  no  special  demand  is 
necessary.^    The  rule  is  the  same  if  such  note  be  payable  with 

1  Norton  ».  Ellam,  S  Mees.  &  Welsh.  (Ex.)  R.  467 ;  Fresbrey  v.  WilliaiDS,  15  Mass. 
R.  193;  Little  v.  Blunt,  9  Pick.  (Mass.)  R.  4S8;  Codman  v.  Rogers,  10  Id.  112; 
Easton  v.  Long,  1  Misson.  R.  662 ;  [Caldwell  v.  Rodman,  5  Jones,  Law,  (N.  C.)  139;] 
Rnffv.  Bull,  7  Harr.  &  Johns.  (Md.)  R.  14;  Peaslee,  Administrator,  v.  Breld,  10  N. 
Hamp.  R.  489.  In  Scotland,  if  a  promissory  note  is  payahle  on  demand,  it  is  held,  that 
the  time  limited  runs  from  the  date.  Stephenson  contra  Stephenson,  1 1  Fac.  Coll.  639. 
The  expression  in  the  Scottish  statute  is,  "  from  the  term  at  which  the  sums  in  the  note 
become  exigible  " ;  and  this  expression,  it  is  held,  will  support  the  aforesaid  construction. 
I  Bell's  Com.  305 ;  [Wilks  t;.  Robinson,  3  Rich.  (S.  C.)  182.  From  the  delivery. 
Hill  V.  Henry,  17  Ohio,  9.  And  see  post,  §  103.  A  provision  to  pay  a  note  "  at  any 
time  within  six  years,"  is  a  promise  to  pay  on  demand,  though  not  in  itself  a  note,  and 
the  statute  runs  from  the  date  of  the  promise.  Young  v,  Weston,  39  Me.  (4  Heath,) 
492.  A  note  given  as  a  part  of  the  guaranty  capital  of  a  mutual  insurance  company, 
and  payable  at  such  times  and  in  such  portions  as  the  directors  may  require,  but  the 
whole  payable  at  all  events,  is  due  from  its  date,  and  is  barred  in  six  years.  Bell  v. 
Tates,  33  Barb.  (N.  Y.)  627;  Colgate  v.  Buckingham,  39  lb.  177.  Howland  v.  Ed- 
monds, 24  N.  Y.  (10  Smith,)  307,  reversing  S.  C.  33  Barb.  (N.  Y.)  433.  But  see 
Hope  Ins.  Co.  v.  Weed,  28  Conn.  51.  But  a  premium  note  given  as  the  basis  of  as- 
seasments  for  losses,  and  payable  in  such  portions  and  at  such  times  as  may  be  required 
to  pay  the  lossea,  is  due  only  upon  loss  and  assessment  therefor,  and  the  statute  does 
not  begin  to  run  till  that  time.  Savage  v,  Medbury,  19  N.  Y.  (5  Smith,)  32 ;  Howland 
V.  Edmonds,  24  N.  Y.  (10  Smith,)  357 ;  Sands  v.  St.  Johns,  36  Barb.  (N.  Y.)  628 ;  How- 
land V.  Cuykendall,  40  Id.  320 ;  Hope  Ins.  Co.  v.  Weed,  28  Conn.  51.  And  see  pott, 
4115,  note.  The  right  to  assess  the  stockholders  of  an  insolvent  bank,  to  obtain  funds 
with  which  to  redeem  its  bills,  accrues  when  the  bank  is  temporarily  enjoined  iVom 
further  doing  business,  if  the  injunction  be  afterwards  made  perpetual.  Com.  v. 
Cochituate  Bank,  3  Allen,  (Mass.)  42 ;  and  aeepoet,  §  142,  note.  C.  being  about  to  open 
an  account  with  a  banker,  gave  him  a  note  signed  by  C,  jointly  with  S.,  the  defendant, 
for  £  200  on  demand.  At  the  same  time  they  signed  and  delivered  to  the  banker  a 
memorandum,  stating  that  the  note  was  given  as  collateral  for  the  banking  account  to  be 
kept  by  C,  and  that  the  banker  should  be  at  liberty  at  any  time  thereafter  to  recover 
from  them,  or  either  of  them,  up  to  the  full  amount  of  the  note,  every  sum  which  C.  at 
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interest.^  If  the  terms  of  such  a  note  are,  that  it  is  not  to  draw 
interest  during  the  life  of  the  promisor,  it  will  in  such  case  sup- 
port an  action  brought  upon  it  immediately  after  it  is  given ;  and 
consequently  the  statute  begins  to  run  from  its  date,  and  is  not 
postponed  to  the  death  of  the  promisor.?  No  days  of  grace  are 
allowed  on  such  note ;  and  if  a  note  have  no  date,  the  statute 
runs  from  its  delivery.^  It  has  been  held,  also,  that  a  receipt  for  a 
sum  of  money,  by  which  the  person  receiving  it  undertook  to 
return  it,  with  interest,  "  when  called  on  '*  so  to  do,  created  a 
cause  of  action  from  its  datej  and  against  it  the  statute  runs  from 
that  time.  As  interest  might  be  demanded  from  the  date  of  the 
writing  in  this  case,  the  court  reasoned,  that  it  was  due  and  pay- 
able on  the  day  of  its  date.*    Where  a  receipt  was  given  for  notes 

any  time  time  thereafter  should  owe  his  banker  on  account.  The  note  was  dated  Decern* 
ber  4, 1855.  No  demand  was  made  till  June  30, 1856,  when  a  balance  was  found  due  the 
banker.  Afterwards,  half-yearly  statements  were  made,  C.  as  often  as  the  state  of  the 
account  required  it,  paying  the  balance  against  him,  and  receiring  credit  therefor,  till 
Februaiy,  1861,  when  the  account  was  closed,  showing  a  balance  due  from  C.  of  £  175.  In 
March,  1862,  the  banker  brought  suit  against  S.,  and  it  was  held  that  the  statute  of  lim- 
itations was  no  bar.  Hartland  v.  Jukes,  1  Hurl.  &  Ck)lt,  667.  But  the  statute  does  not 
begin  to  run  against  the  holder  of  an  ordinary  bank-note  till  demand  and  refusal  at  the 
counter.  Bank  of  Memphis  v,  YThite,  2  Sneed,  (Tenn.)  482.  And  when  such  a  note  is 
indorsed,  demand  and  notice  should  be  made  within  reasonable  time,  and  the  statute  begins 
to  run  in  favor  of  the  indorser  after  the  lapse  of  such  reasonable  time.  Mudd  v.  Harper, 
1  Md.  110.  If  a  bank  closes  its  doors  and  has  no  place  of  business,  a  demand  is  not 
necessary  in  order  to  sustain  an  action  on  its  bills.  The  holder  may  be  excased  from 
making  a  demand.  But  the  bank  cannot  say  that  the  statute  of  limitations  runs  in  its 
fayor  from  the  closing  of  its  doors,  and  the  holder  of  the  note  may  bring  his  action,  al- 
leging the  excuse  for  not  making  the  demand,  at  his  pleasure,  as  would  have  been  his 
right  after  demand,  if  the  bank  had  not  closed  its  doors.  Thurston  v.  Wolfborough 
Bank,  18  N.  H.  391.  But  as  a  general  rule,  where  an  act  on  the  part  of  the  creditor  is 
necessary  to  fix  the  liability  of  his  creditor,  the  act  must  be  performed  within  six  years 
from  the  date  of  the  contract.    Morrison  v,  Mnllin,  34  Fenn.  St.  12.] 

1  Norton  v.  Ellam,  mpra,  [But  see  contra.  Payne  v.  Grardiner,  29  N.  Y.  (2  Tiff.) 
146.  The  statute  of  limitations  does  not  begin  to  run  upon  a  claim  until  the  principal, 
or  at  least  some  separate  and  distinct  portion  of  the  principal,  becomes  due  and  payable, 
and  then  only  upon  such  distinct  and  separate  portion.  The  interest  accruing  from  year 
to  year  is  not  separated  from  the  principal  demand,  and  consequently  the  statute  does 
not  begin  to  ruu  upon  it  until  the  principal  is  barred.  Grafton  Bank  v.  Doe,  19  Vt. 
(4  VTashb.)  463;  Ferry  v.  Ferry,  2  Cush.  (Mass.)  92;  Henderson  v,  Hamilton,  I  Hall, 
(N.  T.)  Sup.  Ct.  314.] 

3  Newman  v.  Eettelle,  13  Pick.  (Mass.)  R.  418. 

'  Smith  V,  Bythewood,  1  Rice,  (S.  C.)  R.  245. 

*  Perry  v.  Griffith,  1  Harr.  &  Gill,  (Md.)  R.  439.  [A  promise  to  return  a  specific  sum 
on  demand,  borrowed  in  Pike  County  checks,  was  held  to  be  barred  by  the  statute  of 
limitations,  when  no  demand  was  made  within  six  years  from  the  date  of  the  promise. 
lafarge  v.  Jayne,  9  Barr,  (Penn.)  410.] 
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to  be  collected  and  applied  to  a  note  in  suit,  it  was  held  that  the 
statute  runs  from  its  date.^ 

96.  Although  the  statute  begins  to  run  against  a  note  payable 
on  demand,  from  the  day  of  its  date,  it  does  not  so  against  a  note 
given  so  many  days  after  demand.  In  the  latter  case,  it  com- 
mences running  only  from  the  time  of  the  demand.^  The  demand 
must  be  made,  however,  in  a  reasonable  time  from  the  time  of 
the  date.  Wliat  is  to  be  considered  a  reasonable  time  for  this 
purpose  does  not  appear  to  be  settled  by  any  precise  rule,  and 
must  depend  on  circumstances.  If  no  cause  for  delay  can  be 
shown,  it  would  seem  reasonable  to  require  the  demand  to  be 
made  within  the  time  limited  by  the  statute  for  bringing  the  action.^ 
There  is  the  same  reason  for  hastening  the  demand,  that  there  is 
for  hastening  the  commencement  of  the  action.^  Where  a  note 
was  payable  twenty-four  months  after  demand,  and  it  was  first 
presented  for  payment  within  six  years  of  the  action,  it  was  held 
that  the  statute  was  no  bar,  though  the  note  had  been  made  more 
than  six  years  before  the  action.^ 

97.  With  regard  to  notes  and  bills  payable  "after  sight,"  or 
"  after  notice,"  the  statute  does  not  begin  to  run  but  from  the 
time  of  presentment  or  notice,  and  does  not  run  from  the  date  of 
the  bill  or  note.^  But  the  necessity  is  the  same  of  making  the 
presentment  or  notice  in  a  reasonable  time,  as  it  is  in  making  a 
demand  in  a  reasonable  time  in  notes  payable  ^^  after  demand,"  as 
above  stated.  What  that  reasonable  time  is,  says  Mr.  Justice 
Story,  in  Wallace  v.  Agry,^  depends  upon  the  circumstances  of 
each  particular  case ;  and  no  definite  rule  has,  as  yet,  been  laid 
down.  The  question  is  a  question  of  fact,  he  thought,  for  the 
jury,  and  not  of  law  for  abstract  judicial  decision.  There  is  one 
limitation,  or  illustration,  he  said,  which  was  material,  namely, 
the  holder  is  not  at  liberty  to  lock  up  the  bill  for  any  length  of 

1  Swift  ».  Lanier,  1  Hill,  (S.  C.)  R.  31. 

«  Wenham  v,  Mohawk  Ins.  Co.,  13  Wend.  (N.  T.)  R.  267 ;  Thorp  i\  Combe,  8 
Bowl  &  Ry.  R.  374.  See  also  Richman  v,  Richman,  5  Halst.  (N.  J.)  R.  114 ;  Little  v. 
Blunt,  and  Codman  v.  Rogers,  supra;  [Taylor  v.  Witman,  3  Grant,  (Penn.)  138.] 

B  [Seo51lfx»<,§  113,  note.] 

*  Per  Wilde,  J.,  who  delivered  the  opinion  of  the  court,  Codman  v.  Rogers  (Bill  in 
Equity),  10  Pick.  (Mass.)  R.  120.  In  this  case  the  plaintiff  had  lain  by  for  seventeen 
years  ;  and  no  sufficient  reason  was  suggested  in  the  bill  in  equity  for  the  long  delay. 

»  Thorp  r.  Booth,  Ry.  &  Mo.  R.  21  (Eng.  Com.  Law  R.  468). 

•  Holmes  V,  Kerrison,  2  Taunt  R.  823 ;  [Wolfe  v.  Whiteman,  4  Har.  (Del.)  246. 
7  Wallace  v,  Agry,  4  Mason,  (Cir.  Co.)  R.  336. 
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time  in  his  own  possession  ;  but  he  may  put  it  into  circulation, 
and  though  it  may  remain  a  considerable  time  in  circulation,  if 
there  be  no  unreasonable  delay  in  any  of  the  successive  holders, 
the  delay  of  presentment  for  acceptance  is  not  fatal  to  the  party, 
in  case  of  dishonor.  There  is  a  difference  between  a  bill  or  note 
payable  at  so  many  days  after  date,  and  one  drawn  payable  so 
many  days  after  sight.  In  the  former  case  the  bill  must  be  pre- 
sented by  the  period  of  its  maturity  ;  in  the  latter,  it  is  sufficient  if 
it  be  presented  in  a  reasonable  time.^  When  a  bill  is  refused  accept- 
ance, and  notice  thereof  be  duly  given,  the  statute  runs  from  the 
time  of  refusal  and  notice.^ 

98.  In  a  suit  in  assumpsit  against  the  acceptor  of  bills  of  ex- 
change drawn  in  Paris,  and  payable  in  Boston,  at  different  and 
distant  dates,  amounting  in  the  whole  to  nearly  one  hundred  thou- 
sand dollars,  among  the  pleas  was  the  plea  of  the  statute  of  lim- 
itations. In  the  opinion  of  Mr.  Justice  Story,  the  decision  of  the 
House  of  Lords,  in  the  great  case  of  Rowe  v.  Young,^  settled  that 
if  a  bill  of  exchange  be  accepted,  payable  at  a  particular  place,  the 
declaration  in  an  action  on  such  bill  against  the  acceptor  must 
aver  presentment  at  that  place,  and  the  averment  must  be  proved. 
Accordingly,  he  declared  his  opinion  to  be,  that  no  action  could  be 
maintained  upon  the  bills  in  question,  until  after  a  demand  was 
made  in  Boston,  and  a  dishonor  there.^  Such  he  also  shows  to  be 
the  law  in  Prance,*  in  which  country  the  bills  were  drawn. 

99.  When  a  bill  or  note  is  entitled  by  the  law-merchant  to  grace, 
the  statute  runs  not  from  the  day  on  which,  upon  the  face  of  it,  it 
is  payable,  but  from  the  last  day  of  grace.^ 

100.  In  the  case  of  the  payment  of  a  bill  by  an  accommodation 
acceptor,  the  statute,  it  was  held,  runs  from  the  time  of  payment, 
and  not  from  the  time  when  the  bill  became  due.^  But  where  the 
payee  and  indorser  of  a  promissory  note,  who  indorsed  it  for  the 
accommodation  of  the  maker,  and  mthmU  any  consideration  be- 

1  Wallace  v,  Agry,  4  Mason,  (Cir.  Co.)  R.  336. 

*  Whitehead  u.  Walker,  9  Mees.  &  Welsh.  (Ex.)  R.  506. 

»  Rowe  u.  Young,  2  Brod.  &  Ring.  R.  165 ;  8.  o.  2  Bligh,  R.  391. 

*  Piquet  u.  Curtis,  1  Sumn.  (Cir.  Co.)  R.  478. 

s  The  12Sd  article  of  the  French  Code  of  Commerce,  and  also  article  173,  and  article 
184,  which,  in  the  judgment  of  the  learned  judge,  showed  **  that  there  is  no  default  in 
tlie  acceptor,  which  puts  him  in  mora,  or  default,  until  a  demand  and  protest  at  the  place 
of  payment." 

«  Pickard  v.  Valentine,  1  Shep.  (Me.)  R.  412;  [Kimball  v.  Fuller,  13  La.  An.  602.] 

7  Reynolds  ».  Doyle,  2  Scott,  (N.  P.)  R.  45, 
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tween  them,  and  who  afterwards  was  compelled  to  pay  the  amount 
to  the  holder,  it  was  held,  he  cannot  recover  from  the  maker  on 
any  of  the  money  counts  in  indehitatus  asivmpsit^  but  must  sue  on 
the  note.  And,  if  more  than  six  years  have  elapsed  between  the 
time  at  which  the  note  fell  due  and  the  commencement  of  the 
action,  he  cannot  recover,  although  he  may  have  paid  the  amount 
to  the  holder  within  six  years.^ 

101.  Where  goods  were  sold  on  six  months'  credit,  payment  to 
be  then  made  by  a  bill  at  two  or  three  months,  at  the  option  of  the 
purchaser,  it  was  held  that  the  statute  began  to  run  at  the  end  of 
nine  months  from  the  sale.  Parke,  J.  was,  however,  inclined  to 
think,  on  the  ground  of  the  option  given  to  the  purchaser,  as  to 
the  length  of  the  bill,  that  the  contract  was  really  for  a  six  months' 
credit,  payable  in  a  bill  at  the  expiration  of  that  time,  so  that  the 
statute  would  commence  running  after  six  months.^ 

102.  After  a  promissory  note  had  been  for  some  time  due,  an 
indenture  was  executed  between  the  maker  and  his  creditors,  by 
which  ho  assigned  his  property  in  trust  for  such  of  his  creditors  as 
should  become  parties  to  the  indenture ;  and  the  creditors  cove- 
nanted to  discharge  him  from  all  claim  on  demand.  Held,  that 
this  indenture  did  not  suspend  the  operation  of  the  statute  as  to 
the  note.^ 

103.  Where  a  note  was  not  to  be  delivered  to  the  payee  imtil 
certain  conditions  should  be  performed,  it  has  been  held  that  the 
statute  does  not  run  till  the  delivery  of  the  note.^ 

104.  Upon  a  promissory  note  overdue,  the  currency  of  the  stat- 
ute may  be  suspended  by  an  agreement  between  the  maker  and 
the  payee.  Thus,  where  the  defendant  was  indebted  to  the  plain- 
MBr  in  a  balance  of  £2,245,  for  which  they  held  his  overdue 
promissory  note,  and  in  1827,  it  was  agreed  between  the  parties 
that  the  defendant  should  pay  the  balance  as  follows,  namely, 

1  Kennedy  v.  Carpenter,  2  Whart  (Penn.)  R.  344 ;  [VIToodraff  v.  Moore,  8  Barb. 
(N.  Y.)  S.  C.  171] ;  and  see  Hoyt  v.  Reed,  2  Black.  (Ind.)  R.  369.  [Bat  held  other- 
wise in  Bullock  v.  Campbell,  9  Gill,  182,  and  that  the  statute  begins  to  ran,  not  fh)m  the 
date  of  the  note,  but  from  the  payment  of  the  money  by  the  indorser.] 

*  Helps  V.  Winterbottom,  2  Barn.  &  Adol.  R.  431.  [But  where  goods  were  alleged 
to  have  been  bought  on  a  year's  credit,  and  the  evidence  was,  that  this  credit  was  a  cns- 
tom  of  the  merchant  to  indalge  his  customers  with  credit  for  one  year,  it  was  held  that 
the  case  was  not  taken  out  of  the  statute  of  limitations.  Brent  v.  Cook,  12  B.  Mon. 
(Ken.)  267.] 

'  Harvey  v.  Tobey,  15  Pick.  (Mass.)  R.  99. 

*  Savage  v,  Aldren,  8  Stark.  R.  232. 
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£245  in  cash,  and  the  remainder  by  annual  payments  of  £800  a 
year  out  of  his  salary,  as  a  consul  abroad,  and  by  the  proceeds  of 
certain  wines  consigned  by  him  to  India,  and  that  the  plaintiffs 
should  hold  his  promissory  note  as  a  security  for  the  payment 
of  the  account ;  £245  was  paid,  and  the  £300  was  also  paid  in 
1828  and  in  1829.  It  was  held,  that  the  plaintiffs  were  entitled 
at  any  time  within  six  years  from  September,  1830,  to  sue  the 
defendant  on  the  promissory  note,  or  for  the  balance  remaining 
due  on  a  count  upon  an  account  stated.^ 

105.  The  payee  upon  a  bill  or  note  may  recover  thereon  for 
money  lent,  although  six  years  have  elapsed  since  the  actual  ad- 
vance of  the  money ;  the  statute  in  such  case  not  beginning  to  run 
until  the  bill  or  note  becomes  due.^ 

106.  The  payee  of  a  note  sold  it  before  it  was  due,  affirming  the 
maker  to  be  solvent ;  and  afterwards  the  purchaser  sued  the  seller, 
in  consequence  of  the  maker's  insolvency,  to  recover  back  the 
money  paid  for  the  note.  It  was  held,  that  if  the  time  limited  by 
the  statute  had  elapsed  from  the  time  the  note  became  due,  before 
the  commencement  of  the  suit,  the  statute  might  be  pleaded.^ 

107.  In  Massachusetts,  the  statute  does  not  apply  to  promissory 
notes  which  are  tvitnessed;  unless  they  are  made  negotiable,  and 
have  been  transferred.^  And  if  the  original  promisee  of  such  a 
note,  after  six  years,  transfers  it,  the  note  is  put  upon  a  footing 

1  Irving  V,  Veitch,  3  Meefl.  &  VTelsb.  (Ex.)  R.  90.  [Bat  in  a  recent  case  in  the 
Privj  Conncil,  where  the  parties  entered  into  an  agreement  to  go  into  an  Inquiry  as  to 
the  amount  of  damage  for  an  admitted  breach  of  contract,  and  through  the  defendant's 
fiEiait  the  inquiry  was  prolonged  so  £eir  that  action  was  not  brought  until  more  than  six 
years  after  the  original  breach  of  contract,  and  the  plaintiffs  contended  that  the  agree- 
ment had  the  effect  to  suspend  the  running  of  the  statute,  Lord  Campbell  said  that, 
notwithstanding  the  "extreme  hardship"  of  the  case,  and  his  disposition  to  aid  the 
plaintiff,  yet  it  was  "  the  duty  of  courts  of  justice  to  take  care,  for  the  general  good  of 
the  community,  that  hard  cases  do  not  make  bad  law  " ;  that  **  the  rule  is  firmly  estab- 
lished, that  in  assumpsit  the  breach  of  contract  is  the  cause  of  action,  and  that  the  stat- 
ute runs  firom  the  time  of  the  breach  even  when  there  is  fraud  on  the  part  of  the  defend- 
ant*'; and  that  no  authority  had  been,  or  could  be,  cited  to  support  the  plaintiff's 
proposition.    The  East  India  Company  v,  Paul,  1  £ng.  L.  &  £q.  44 ;  B-  c.  14  Jur. 

253.] 

3  Wittersheim  v.  Countess  of  Carlisle,  1  H.  Bl.  R.  631. 

B  Hoyt  v.  Reed,  3  BUck.  (Ind.)  R.  368. 

*  See  Stat,  of  Massachusetts,  Personal  Actions,  sect  4,  App.  p.  I.  [And  it  makes 
no  difierence  that  the  maker  of  the  note  is  an  infant.  Earle  v.  Reed,  10  Met.  (Mass.) 
387  ;  or  that  the  note  is  not  negotiable.  Sibley  v.  Phelps,  6  Cush.  (Mass.)  172.  But 
it  must  be  payable  in  money.  Dennett  v.  Goodwin,  39  Me.);(2  Red.)  44.  Held  other- 
wise, however,  in  Vermont.    Bragg  v,  Fletcher,  20  Yt.  (5  Weshb.)  351.] 
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with  notes  not  witnessed ;  that  is,  the  statute  will  begin  to  run 
against  the  indorsee  from  the  time  of  the  transfer.^  Where  a  wit- 
ness attests  the  signature  of  one  maker  of  a  promissory  note,  and 
another  maker  afterwards  signs  it,  it  seems  that  it  is  not  an  attest- 
ed note  as  to  the  latter,  within  the  provision  of  the  statute  of  limi- 
tations of  Massachusetts,  of  1786.^  A  person  who  sees  the  prom- 
isor of  a  note  sign  it,  has  no  right  at  another  time  to  subscribe  his 
name  as  a  witness,  without  the  knowledge  or  consent  of  the  prom- 
isor ;  and,  therefore,  his  subsequently  putting  his  name  as  a  wit- 
ness will  not  bring  the  note  within  the  exception  in  regard  to 
witnessed  notes.^    An  indorsement  on  a  promissory  note  acknowl- 

1  Frye  v.  Barker,  4  Pick.  (SCasB.)  R.  384.  [So  where  a  debtor  gave  to  his  creditor  a 
note,  attested  hj  a  witness,  and  payable  to  a  bank ;  and  the  creditor  sold  the  note  to  a 
thflrd  person,  who  kept  it  fifteen  years,  and  till  after  the  death  of  the  maker,  and  then 
brought  an  action  upon  it  for  his  own  benefit,  but  in  the  name  and  by  the  aathority  of 
the  bank  against  the  maker's  execntors,  it  was  held,  that  there  was  never  any  contract 
between  the  plaintiff  (the  bank)  and  the  payee,  and  that  the  note  did  not  come  within 
the  statutory  exemption  of  witnessed  notes.  Village  Bank  v.  Arnold,  4  Met.  (Mass.) 
5S7.  Bat  where  the  payees  of  a  witnessed  note,  more  than  six  years  after  the  same  fell 
due,  became  bankrupt,  and  the  note  was  sold  by  the  assignee  at  auction  and  purchased 
by  one  of  the  payees  to  whom  it  was  transferred  by  delivery  merely,  it  was  held,  that 
such  payee  might  maintain  an  action  on  the  note  in  the  name  of  both  payees,  for  his 
own  benefit,  under  the  statute  as  to  witnessed  notes.  Druiy  v.  Yannevar,  5  Cash. 
(Mass.)  442.  See  also  Bockwood  t^.  Brown,  1  Gray,  (Mass.)  261 ;  Pritchard  v. 
Chandler,  2  Curtis,  C.  C.  448.  And  so  also  may  the  holder  of  sach  a  note  maintain 
an  action  thereon  for  his  own  benefit  in  the  name  of  the  administrator  of  the  payee, 
provided  he  consent,  after  the  expiration  of  six  years  firom  the  time  when  the  cause  of 
action  accrued.  Sigoumey  v.  Seveiy,  4  Cosh.  (Mass.)  176.  And  a  witnessed  note 
continues  to  be  saved  by  the  statute  in  the  hands  of  the  assignee  of  an  insolvent  debtor, 
or  the  indorsee  or  assignee  of  such  an  assignee.  Pitts  v.  Holmes,  10  Cush.  (Mass.)  92. 
In  jMaine,  the  statute  of  limitations  does  not  bar  a  witnessed  note,  sued  in  the  name  of 
the  indorsee,  though  the  indorsement  be  made  more  than  six  years  after  the  pay-day  of 
the  note.    Stanley  v.  Eempton,  30  Me.  118.] 

^  Walker  v,  Warfield,  6  Met  (Mass.)  R.  466.  [And  if  after  the  note  has  been 
signed  by  the  maker  in  the  presence  of  an  attesting  witness,  it  is  signed  on  the  back  by 
another  person  not  in  the  presence  of  the  witness,  but  in  pursuance  of  an  original  agree- 
ment to  that  effect,  it  is  not,  as  to  the  latter,  an  attested  note.  Stone  v.  Nichols,  IS 
Sbep.  (Me.)  49.] 

'  Smith  V.  Dunham,  8  Pick.  (Mass.)  R.  246.  [In  order  to  constitute  an  attestation 
of  a  note,  within  the  statute,  the  witness  must  put  his  name  to  it  openly,  and  under 
drcomstances  which  reasonably  indicate  that  his  signature  is  with  the  knowledge  of  the 
promisor,  and  is  a  part  of  the  same  transaction  with  the  making  of  the  note.  Druiy  v. 
Yannevar,  I  Cush.  (Mass.)  276;  and  in  the  presence  of  all  the  signers  of  the  note. 
Lapham  v.  Briggs,  I  Wms.  ( Vt)  26.  But  where  the  maker  of  the  note  procured  it  to 
be  attested  nearly  six  years  after  its  date,  it  was  held,  that  such  attestation  gave  the 
paper  the  legal  character  of  a  witnessed  note.  Boody  v.  Lunt,  I  App.  (Me.)  72.  A 
defendant  who  signs  a  note,  already  signed  by  others  to  whose  signatures  there  is  an 
attesting  witness,  may  plead  the  statute.  As  to  him  the  note  is  not  a  witnessed  note. 
Tnutees,  &c.  v.  RoweU,  49  Me.  830.] 
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edging  it  to  be  due,  signed  hj  the  promisor,  and  attested  by  a 
witness,  is  not  an  attested  promissory  note  within  the  meaning  of 
the  revised  statutes  in  Massachusetts,  extending  the  limitation 
of  actions  upon  such  notes  to  twenty  years.^  But  a  memorandum 
written  on  a  note  by  the  maker  in  these  words, "  For  value  re- 
ceived, I  hereby  acknowledge  this  note  to  be  due,  and  promise  to 
pay  the  same  on  demand,"  and  signed  in  the  presence  of  an  attest- 
ing witness,  is  itself  a  '^  promissory  note  "  within  those  revised 
statutes ;  and  an  action  therein  is  not  barred  by  the  statute.^ 

108.  The  statute  of  Maine,  of  1838,  in  addition  to  the  limita- 
tion act  of  1821,  extending  to  an  indorsee  the  same  right  to  sustain 
an  action  upon  a  negotiable  note,  attested  by  a  witness,  or  by  wit- 
nesses, after  six  years  from  the  time  of  action  accrued,  which  is 
given  to  the  original  promisee  by  the  tenth  section  of  the  statute 
of  1821,  applies  to  an  action  on  a  witnessed  note  held  by  an  indor- 
see at  the  time  the  act  of  1838  was  passed.^ 

109.  Connected  with  a  right  of  action  in  respect  to  the  making 
and  transfer  of  notes  and  bills  is  the  offence  of  usurt/.  To  entitle 
a  person  to  a  moiety  of  the  penalty  for  usury,  it  must  appear  on 
the  record  that  he  prosecuted,  complained,  or  sued  for  it,  within 
the  time  prescribed  by  the  statute  for  the  commencement  of  pro- 
cess in  such  cases.  Therefore,  where  the  offence  for  which  the 
penalty  is  demanded  was  alleged  and  proved  to  have  been  com- 
mitted on  the  fourteenth  day  of  October,  1807,  and  the  bill  was 
found  by  the  grand  jury,  in  November,  1808,  it  was  held,  that 
whatever  interest  the  complainant  might  have  had,  it  was  lost  to 
him  at  the  commencement  of  the  prosecution ;  more  than  one 
year,  the  time  limited,  having  elapsed.    The  doctrine  is,  that 

^  Gray  v.  Bowdeo,  23  Id.  2S2.  [Nor  does  the  statute  apply  to  a  Dote  when  the  ao 
tion  is  brought  by  the  first  indorsee,  the  note  being  made  payable  to  the  promisor's  own 
order,  and  by  him  signed  and  indorsed  in  blank,  at  the  same  time,  in  the  presence  of  a 
person  who  puts  his  name  thereto,  as  a  witness  to  the  signature  on  the  face  of  the  note, 
but  not  to  the  indorsement  Kinsman  v.  Wright,  4  Met.  (Mass.)  219.  And  if  the 
note  is  both  signed  and  indorsed  in  the  presence  of  an  attesting  witness,  and  transferred 
by  the  maker  by  delivery  to  A,  who  afterwards  transfers  it  to  B,  and  B  brings  an  action 
upon  it,  the  note,  as  against  him,  is  barred,  he  not  being  the  original  payee.  Houghton 
p.  Mann,  13  Met  (Mass.)  12S.] 

'  Commonwealth  Ins.  Co.  v.  Whitney,  1  Met.  (Mass.)  R.  21. 

*  Quimby  v.  Bnzzle,  4  Shep.  (Me.)  R.  470.  See  sect.  7,  Stat.  Maine,  App.  p.  xxxiii. 
The  limitation  of  witnessed  notes  in  Vermont  is  fourteen  years.  App.  p.  xli.  [Part 
payment  of  such  a  note  within  twenty  years  renews  it  for  twenty  years  from  the  pay- 
ment Estes  V.  Blake,  SO  Me.  (17  Shep.)  164;  Lincoln,  &c.  v.  Newhall,  38  Me.  (3 
Heath),  179 ;  Howe  v,  Saunders,  Id.  350.] 
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when  the  usurioiis  contract,  the  lending  and  forbearance  concur, 
the  offence  is  committed,  and  the  limitation  runs  from  that  time, 
and  not  from  the  payment  of  the  money  borrowed,  to  the  lender.^ 
A  lent  B  j£500,  and  at  the  time  of  the  loan  it  was  agreed  that  the 
latter  should  give  something  more  than  legal  interest  as  a  compen- 
sation, but  no  particular  sum  was  specified.  After  the  execution 
of  the  deed,  B  gave  A  <£50,  and  paid  interest  at  the  rate  of  £5 
per  cent  on  the  £500  for  five  years ;  at  the  end  of  which  time  a 
qui  tarn  action  was  brought  against  A  for  usury.  It  was  held,  that 
the  action  was  not  barred  by  lapse  of  time,  for  that  the  loan  was 
substantially  for  no  more  than  <£450,  and  consequently  the  inter- 
est at  the  rate  of  £5  per  cent  on  the  <£500  received  within  the 
last  year  was  usurious.' 

^  Commonwealth  v.  Frost,  5  Mara.  R.  53 ;  Wade,  qui  tarn  v.  Walton,  I  East,  R.  195. 
The  canse  of  action  is  coDsnmmate  eo  instanti  the  usury  is  paid.  Breckenridge  v, 
Churchill,  3  J.  J.  Marsh.  (Ken.)  R.  15. 

'  Scurry,  qui  tarn  v.  Freeman,  2  Bos.  &  Pul.  R.  381.  Other  cases  of  nsnrj,  Lloyd, 
qui  tarn  v.  Williams,  3  Wils.  R.  250;  Fisher,  qui  tarn  u.  Beasley,  Dongl  R.  235. 
[Usurious  interest  paid  more  than  one  year  before  the  action  is  brought  cannot  be  re- 
covered back.  Pierce  v.  Conant,  25  Me.  (12  Shep.)  33.  The  statute  begins  to  run  from 
the  time  of  actual  payment  and  not  from  the  time  of  the  agreement  to  pay.  Rushing 
V.  Rhodes,  6  Geo.  228.  Davis  v.  (inverse,  35  Vt.  (6  Shaw,)  503.  But  usury  paid  on 
a  note,  itself  paid  by  renewal,  may  be  set  off  in  an  action  on  the  renewed  note.  Hayes 
V.  Goodwin,  4  Met  (Ky.)  80.  And  see  aii/«,  §  75,  note.  Where  the  delivery  of  per- 
sonal property  from  the  borrower  to  the  lender  is  a  part  of  a  usurious  traosaction,  the 
possession  of  such  property,  the  usurious  contract  being  void,  by  the  lender,  is  tortious, 
from  the  beginning ;  and,  as  trover  will  immediately  lie  for  the  property,  if  the  action  is 
not  brought  within  six  years  fh>m  the  delivery,  it  is  barred  by  the  statute  of  limitations. 
Schroeppel  v.  Coming,  5  Denio,  (N.  T.)  236.  But  Whittlesey,  J.  dissented,  and 
thought  the  possession  of  the  property  was  not  tortious.  Ibid.  Where  separate  notes 
are  given  for  money  loaned,  and  for  usurious  interest  thereon,  and  the  latter  is  first  paid, 
the  payment  will  be  considered  as  on  account  of  the  legal  debt,  and  the  right  to  recover 
back  money  paid  as  usury  will  not  accrue  until  the  principal  note  is  paid,  and  the  stat- 
ute of  limitations  will  not  begin  to  run  till  that  time.  Booker  v.  Gregory,  7  B.  Moo. 
(Ken.)  439.  In  France,  the  lender  does  not  acquire  the  right  to  retain  his  usurious  in- 
terest by  lapse  of  time.  It  is  there  held  that  a  man  cannot  prescribe  against  good 
morals  or  public  policy.  And  the  law  will  not  authorise  a  person  to  retain  or  confirm 
him  in  the  possession  of  that  which  it  prohibited  him  from  taking.  Troplong,  Com, 
la  Prt$cripiionf  n.  132.] 
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MISCELLANEOUS  SIMPLE  CONTRACTS. 


1.  Money  payable  by  instalment 

2.  Conditional  promises. 

8.  Liability  depending  on  a  contingency. 

4.  Money  paid  by  mistake. 

6.  Failnre  of  consideration. 
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7.  Postponement  of  right  of  action. 
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oo-pmxhasers,  and  co-contiactors. 

9.  Promises  of  indemnity. 

10.  Money  paid  by  a  surety  on  account  of 
the  principal. 


1.  Money  pai/dble  by  Instalment, 

110.  When  a  debt  is  payable  at  several  times,  that  is,  hj  instal- 
ment, the  time  begins  to  run  from  the  expiration  of  the  first  term, 
for  the  part  then  payable  ;  and,  for  the  other  parts,  only  from  the 
day  of  the  expiration  of  the  respective  terms  of  payment.^  Thus, 
under  an  act  of  the  legislature  of  Maryland,  incorporating  a  turn- 
pike company,  the  shares  subscribed  for  were  to  be  paid  for  in 
several  instalments  at  different  times ;  and  it  was  held  that  the 
statute  of  limitations  attached  to  each  one  as  it  became  due.^ 

111.  But,  where  a  sum  is  payable  by  instalments,  and  there  is 
a  stipulation  that  upon  default,  all  shall  become  due,  the  statute 
runs  as  to  the  whole  demand  from  the  time  of  default  made. 
In  Hemp  v.  Garland,^  the  declaration  stated  that  in  1832,  defend- 
ant, being  indebted  to  plaintiff  in  <£ 330,  gave  a  warrant  of  attor- 

^  1  Evans's  Pothier,  404.  Under  such  cuxmmstances,  the  courts  would  very  probably 
be  disposed  to  favor  every  implication  of  an  acknowledgment  extended  to  the  time  of 
the  latest  payment.  Ibid.  [Y^here  an  officer  is  elected  for  a  year,  with  a  salary  fixed 
at  a  certain  sum  per  month,  the  statute  does  not  begin  to  run  till  the  end  of  the  year. 
Bosborough  v.  Shasta  River,  22  Cal.  556.] 

^  Baltimore,  &c.  Turn.  Co.  v.  Barnes,  6  Harr.  &  J.  (Md.)  Rep.  57 ;  [Bumham  v. 
Brown,  10  Shep.  (Me.)  400.  But  where  a  commissioner  sold  slaves  on  a  credit  of  one, 
two,  and  three  years,  titles  to  be  made  on  the  payment  of  the  first  instalment,  with  a 
reservation  of  the  right  to  sell  again  on  non-payment  by  the  purchaser,  and  at  his  risk, 
and  the  slaves  were  delivered,  it  was  held,  that  the  statute  began  to  run  in  favor  of  the 
purchaser  on  his  failnre  to  pay  the  first  instalment.  Singleton  v.  Heriott,  3  Rich.  (S. 
C.)  321.  That  where  interest  is  payable  annually,  the  statute  does  not  begin  to  run  till 
some*  part  of  the  principal  is  due ;  see  Grafton  Bank  v.  Doe,  Henderson  v.  Hamilton, 
and  Ferry  v.  Ferry,  cited  ante,  §  95,  n.    And  see  post,  i  140.] 

*  Hemp  V.  Qarland,  3  G.  &  Dav.  R.  402  (Q.  B.). 
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ney  for  the  amount,  subject  to  a  defeasance,  stating  that  the  war- 
rant was  given  to  secure  pajment  of  the  above  sum  bj  instalments, 
the  last  of  which  was  payable  in  1835  ;  and  that,  in  case  default 
should  be  made  in  payment  of  any  of  the  instalments,  the  plaintiff 
should  be  at  liberty  to  enter  up  judgment  and  issue  execution, 
levy,  recover,  and  receive  all  or  so  much  of  the  debt  as  should  be 
unpaid  at  the  time,  the  same  as  if  all  the  periods  of  payment  had 
expired  by  efSuxion  of  time.  And  thereupon,  in  consideration 
that  the  plaintiff  would  forbear  until  the  time  specified  in  the  de- 
feasance, defendant  promised  to  pay  the  instalments  at  the  times 
mentioned.  The  declaration  then  stated  that  plaintiff  forbore, 
and  alleged  non-payment  of  some  of  the  instalments.  Plea,  statute 
of  limitations  and  issue  thereon.  It  appeared  at  the  trial,  that 
the  first  default  in  payment  of  an  instalment  was  made  more  than 
six  years  before  action.  It  was  held,  that  the  plaintiff  might  have 
sued  on  the  first  default  for  the  whole  amount  remaining  unpaid, 
and  that  theHfore  the  statute  was  a  bar  to  all  the  instalments. 

112.  In  assumpsit  on  a  parol  promise  to  guarantee  the  payment 
of  a  mortgage  payable  by  instalments,  it  was  held  that  the  statute 
is  to  be  considered  as  running  only  from  the  year  after  the  last  in- 
stalment became  due.^ 

2.  Conditional  Promises. 

113.  While  a  promise  is  suspended  by  a  condition^  the  statute 
does  not  run  from  the  time  of  making  it ;  for  no  right  of  action 
accrues  ■  till  the  condition  is  performed,  or  the  event  stipulated  for 
happens.^  If  A  promises  B  to  pay  him  a  sum  of  money  if  he  will 
do  a  particular  act,  and  B  does  the  act,  the  promise  becomes  bind- 
ing, although  B  at  the  time  of  the  promise,  does  not  engage  to  do 
the  act.  In  the  intermediate  time,  the  obligation  of  the  promise 
is  suspended.    Until  the  performance  of  the  condition  of  the 

1  Overton  u.  Tracy,  4  Serg.  &  Rawie,  (Penn.)  R.  311. 

*  1  Evanses  Pothier,  404;  Changetir  v.  Grarier,  5  Mart  (Lonifl.)  R.  545.  [Gaeno 
V.  Soamastre,  1  La.  Ann.  R.  44 ;  Stewart  v,  Martin,  12  Id.  356.  The  statute  runs 
firom  the  time  of  the  eviction  in  an  action  on  the  covenant  of  warranty.  Flowers  v. 
Foreman,  23  How.  (U.  S.)  132.  If,  in  a  contract  to  pay  money  on  a  condition,  no  time 
of  payment  or  performance  of  the  condition  be  fixed,  the  statute  begins  to  run  after  the 
expiration  of  a  reasonable  time  for  payment.  Doe  v.  Thompson,  2  Foster,  (N.  H.)  217. 
The  hc%  that  an  indorser  of  a  note  takes  security  of  the  maker,  and  receives  demand  and 
notice,  does  not  have  the  efiect  to  set  the  statute  in  motion  before  the  maturity  of  the 
note.    CockriU  v.  Hobson,  16  Ala.  391.] 
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promise,  there  is  no  consideration,  and  the  promise  is  nudum  pae- 
turn;  but,  on  the  performance  of  the  condition  by  the  promise,  it 
is  clothed  with  a  valid  consideration,  which  relates  back  to  the 
promise,  and  it  then  becomes  obligatory.^  Where  a  party  prom- 
ised by  a  writing  signed  to  pay  when  he  was  able,  the  statute  com- 
mences running  from  the  time  when  he  becomes  able  to  pay, 
though  the  plaintiff  knew  not  of  his  ability,  as  he  was  bound  to  in- 
form himself  upon  the  subject ;  and  no  demand  is  in  such  case 
necessary  before  bringing  the  action.^ 

114.  But  the  condition  must  be  clearly  expressed ;  and,  there- 
fore, trustees,  empowered  to  raise  moneys  under  a  local  act  had  a 
meeting,  and  rerbally  ordered  that  money  should  be  raised  to  pay 
the  tradesmen ;  it  was  held  (the  plaintiff  haying  done  work  for 
them),  that  the  statute  began  to  run  from  the  time  when  the  work 
was  done,  and  not  from  the  time  when  the  trustees  were  in  funds.^ 

8.  Liability  depending  on  a  Contingency. 

115.  The  commencement  of  a  right  of  action  may  depend  upon 
a  contingency  J  or  the  happening  of  a  certain  event,  or  the  ascertain- 
ment of  what  is  uncertain.  Where  a  note  is  payable  when  a  cer- 
tain mortgage,  holden  by  the  maker,  shall  be  collected,  a  cause  of 
action  accrues  when  the  mortgagee  enters  into  possession  by  virtue 
of  foreclosure.  In  judgment  of  law,  the  mortgage  is  then  collectedy 
and  unless  a  suit  is  brought  upon  the  note  within  six  years  after 
happening  of  the  above  events,  the  plaintiff  will  be  barred.^ 
Where  the  stockholders  which  should  compose  an  insuran/^e  com- 
pany, at  the  time  of  dissolution,  were  made  responsible  in  their 
individual  and  private  capacities  to  the  extent  of  their  respective 
shares  in  the  stock  of  the  company,  the  statute  did  not  commence 
running  in  favor  of  such  stockholders,  previous  to  the  expiration 

• 

1  Train  v.  Gold,  5  Pick.  (Mass.)  R.  384.    Also  Gardner  v.  Webber,  17  Id.  407. 

3  Waters  v,  Tafton,  Earl  of  Thanet,  Q.  B.,  20  L.  J.  R.  87  (Hilary,  1842) ;  2  G.  & 
D.  R.  166,  cited  in  this  manner  in  Browne  on  Actions,  70.    And  see  post  as  to  oondi 
tional  new  promises  and  acknowledgments. 

'  Emery  v.  Day,  I  Cromp.  Mees.  &  Rose.  Ex.  R.  245.  [And  where  one  of  two  par- 
ties in  settlement  pays  a  claim  which  he  alleges  has  already  been  settled  by  giving  np  a 
certain  note,  and  the  other  promised  to  refund  the  money  if  it  was  so,  it  was  held  that 
the  statute  of  limitations  began  to  run  from  the  time  of  the  promise.  Durham  v,  Angier, 
2  App.  (Me.)  242.] 

*  Morgan  o.  Plumb,  9  Wend.  (N.  T.)  R.  287. 
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of  their  charter.^  In  Maryland,  all  ^p^ialties  are  barred  by  an 
express  statutory  provision,  at  the  end  of^Welye  years,  and  it  has 
been  held,  that  where  B.  bequeathed  a  lega^ta  J.,  and  the  exec- 
utor who  paid  it  took  J.'s  bond,  conditioned  to  refund  it,  or  a 
ratable  part  thereof,  in  case  of  a  deficiency  of  asset^j  upon  request, 
— that  the  cause  of  action  accrued,  when  the  deficiency' TC^as  ascer- 
tained, and  that  therefore  the  statute  was  no  bar.  It  ^^r^\  n^ore- 
over,  held  unnecessary  to  prove  a  special  request  of  J.  to  refund.* 
Where  a  subscriber  for  stock  promised  to  pay  in  "  such  mauireri' 
at  such  times,  and  in  such  proportions  as  shall  be  determined,"^ 
&c.,  the  statute,  it  was  held,  did  not  begin  to  run  until  such  de- 
termination and  demand  made^  agreeably  to  the  act  of  incorpora- 
tion.^ In  an  action  for  money  had  and  received,  in  1825,  to 
recover  the  amount  paid  on  an  article,  for  the  agreement  for  the 
sale  of  land,  which  was  entered  into  between  the  parties,  in  the 
year  1800,  where  nothing  had  been  done  by  the  defendant  until 
1824,  which  would  entitle  the  plaintiff  to  rescind  the  contract,  the 
statute  was  insufficient  to  bar  the  action.^  In  an  action  of  indebi" 
tatu9  assumpsit  to  recover  the  amount  agreed  to  be  paid  by  the 
defendant  for  owelty  on  a  parol  partition  of  lands,  it  was  held  that 
the  legal  title  not  having  been  completed  until  within  six  years 
before  the  commencement  of  the  suit,  the  plaintiffs  right  of  recov- 
ery was  not  barred.* 

1  yan  Hook  v.  Whidock,  S  Paige,  (N.  Y.)  Ch.  B.  Ib9.  [A  sabflcriptioii  to  the  stock 
of  a  railroad  is  barred  by  the  statute,  nnless  a  call  be  made  within  the  time  limited,  or  the 
delay  be  satisfactorily  accounted  for.  Pittsburg  &  Con.  R.  R.  Co.  v.  Graham,  2  Grant, 
(Penn.)  259 ;  Same  v.  Byers,  8  Carey,  (Penn.)  22 ;  Same  v.  McCally,  Ibid.  25.  And 
see  <mte,  §96.  If  the  obligation  of  the  stockholder  be  intended  to  secure  the  payment 
of  any  loans  effected  by  the  company,  the  statute  begins  to  run  in  fiiTor  of  the  stock- 
holder at  the  maturity  of  the  bonds  issued  by  the  company  for  its  first  loan.  Haynes 
V.  Wall,  13  La.  An.  258 ;  and  see  also  Clinton,  &c  B.  B.  Co.  v.  Eason,  14  La.  An. 
816.] 

3  Salisbury  v.  Black's  Administrator,  6  Harr.  ft  Johns.  (Md.)  R.  293. 

s  Sinkler  v.  Indiana,  &c  Turnpike  Co.,  3  Penn.  B.  149 ;  [ante,  §  95,  n.] 

*  Leinwart  v.  Foninger,  1  Penn.  B.  492. 

^  Walter  v,  Walter,  1  Whart.  (Penn.)  B.  292.  That  the  statute  is  suspended  until 
the  contingency  happens,  see  also  Administrators  of  M'Dowell  v.  Executors  of  Grod- 
myn,  8  Const  (S.  C.)  B.  441 ;  Painter  v.  Smith,  2  Boot,  (Conn.)  B.  142 ;  [Quigg  v. 
Kitteredge,  18  N.  H.  137 ;  Nimmo  v.  Walker,  14  La.  An.  589 ;  Copse  v.  Eddins,  15 
Id.  528.  The  cause  of  action  accrues  on  an  agreement  to  devise,  on  the  death  of  the 
promisor.  Bash  v.  Bash,  9  Barr,  (Penn.)  260;  Quackenbush  v,  Elde,  5  Barb.  (N.  Y.) 
C.  S.  469.  And  where  A  promised  to  pay  money  to  hb  sister  at  the  death  of  their  father, 
it  was  held  that  the  statute  began  to  run  from  his  death.  Thompson  v,  Gordon,  3  Strobh. 
(S.  C.)  196.    So  where  a  farm  is  conreyed  to  the  son  on  condition  to  support  his  fiEither 


•    • 
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•        •  *      • 

^,,Jitoyi^ paid  hy  Mistake. 

«  «    ■ 
•  •  ••  • 

116.  Whenev€y?/money  has  been  paid  by  mistake,  or  more  is 
paid  than  ought  ta  have  been  paid,  the  error  may  be  corrected  any 
time  within^  sLfe,  years  therefrom,  and  the  excess  recoTcred  back, 
provided'.*!;))^*  mistake  is  of  a  character  by  which  the  law  does  not 
hold  the''party  paying  concluded.  But  if  the  party,  so  paying  by 
mi^t^k^,  "  sleep  upon  his  rights,''  until  the  statute  attaches,  no  in- 
quiry can  then  be  had  (without  a  sufficient  acknowledgment)  into 
any  account  between  the  parties,  prior  to  the  settlement.^    Where 

and  mother  for  life.  The  mother  dies,  and  the  fiither  marries  a  second  wife,  and  is  told 
by  the  father  to  bring  in  his  bill  for  the  support  of  the  second  wife  against  the  father's 
estate.  The  statute  runs  against  no  part  of  the  son's  claim  till  the  death  of  the 
father.  Spragne  v.  Sprague,  SO  Yt.  (1  Shaw,)  483.  So,  where  it  was  agreed  between 
the  maker  and  the  holder  of  a  note  that  the  maker  should  keep  it  till  his  liability  as  bail 
for  the  holder  ceased,  it  was  held  that  the  statute  began  to  run,  not  from  the  time  of 
making  the  agreement,  but  from  the  cessation  of  the  maker's  liability  as  bail.  Bowles 
V.  Elmore,  7  Gnftt  (Va.)  385.  And  where  a  judgment  is  confessed  for  a  sum  to  be 
ascertained  b^he  clerk,  the  statute  does  not  begin  to  run  till  the  sum  has  been  so  ascer- 
tained. Wills  V.  Gibson,  7  Barr,  (Penn.)  154.  A  note  payable  in  stone  work  at  any 
time  when  called  for  is  not  due  till  the  work  is  called  for.  Lincoln  v.  Puroell,  2  Head. 
(Tenn.)  143.  But  a  demand  depending  upon  the  rectification  of  a  mistake  by  a  court  of 
chancery  is  not  a  demand  depending  upon  such  a  contingency  as  to  postpone  the  opera- 
tion of  the  statute  of  limitations  till  the  rectification.  Jones  v.  Lightfoot,  16  Ala.  7. 
And  where  B  was  to  pay  A  a  certain  sum  in  case  he  succeeded  in  a  suit  in  chancery,  but 
died  before  the  suit  was  determined,  it  was  held  that  the  statute  of  limitations  began  to 
run  when  the  suit  was  determined,  and  not  when  an  administrator  was  appointed. 
Burton  v.  Lockert,  4  Eng.  (Asf.)  411.  But  if  the  attorney's  fee  is  contingent  upon 
his  collection  of  the  money  and  is  to  be  paid  out  of  it,  the  statute  does  not  begin  to  run 
at  the  determination  of  the  suit.  Moigan  v.  Brown,  12  La.  Ann.  159.  A  agreed  to 
pay  money  on  demand,  provided  the  demand  should  not  be  made  until  a  certain  event 
By  his  own  act  he  postponed  the  happening  of  that  event.  Held,  that  he  could  not 
take  advantage  of  a  lapse  of  time  which  was  caused  by  his  own  act.  Emmons  v.  Hay- 
ward,  6  Gush.  (Mass.)  501.  The  statute,  as  against  a  legatee  who  brings  his  action 
against  the  executor  to  account,  is  not  suspended  by  the  fact  that  the  legacy  is  con- 
ditional, and  depends  upon  the  liquidation  of  the  estate  to  determine  its  amount. 
Deranco  v.  Montgomery,  13  La.  An.  513.  A  reward  offered  for  evidence  leading  to 
the  conviction  of  the  offender  is  not  payable  till  conviction.  Ryer  o.  Stockwell,  14  Cal. 
134.  Deposits  in  a  bank  are  not  payable  till  after  demand.  Girard  Bank  v.  Bank  of 
Penn.  &c.,  37  Penn.  St.  92 ;  Fells  Point  Savings  Bank  v.  Weeden,  18  Md.  320.  So  of 
money  deposited  with  an  agent  to  be  invested,  and  to  be  accounted  for  on  demand. 
Baker  v.  Joseph,  16  Gal.  173.  And  of  money  deposited  with  a  private  banker  on  inter- 
est. Payne  v.  Gardiner,  29  N.  T.  (2  Tiff.)  146 ;  Same  v.  Slate,  39  Barb.  (N.  Y.)  634. 
But  in  case  of  a  loan  of  money  payable  on  demand,  the  statute  begins  to  run  from  the 
time  of  the  loan  unless  demand  is  agreed  upon.  Gook  v.  Gook,  19  Texas,  434.  And 
see  post,  \  182,  note.] 

1  Glark  v.  Dutcher,  9  Gow.  (N.  Y.)  R.  674;  [Steele  v.  Steele,  25  Penn.  (1  Gasey,) 
164.] 
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8  personal  representatiye,  having  found  a  mortgaged  deed  among 
the  testator's  papers,  assigned  it,  and  it  turned  out  to  be  a  forgery, 
it  was  held,  that  the  assignee  could  not  recover  back  from  the 
assignor  his  money,  the  assignment  having  taken  place  more  than 
six  years,  though  the  discovery  that  it  was  a  forgery  was  made 
within  that  time ;  and  it  not  appearing  that  the  assignor  knew  it 
to  be  a  forgery.^  The  statute  was  held  to  be  a  bar  by  the  Supreme 
Court  of  the  United  States,  in  a  case  where,  at  the  time  of  the 
return  of  a  bill  of  exchange  (payable  in  New  Orleans,  and  drawn 
in  Kentucky,  protested  for  non-payment),  the  parties  to  it,  in 
1819,  having  paid  as  damages  on  the  bill  ten  per  centum  on  the 
amount,  and  did  not  until  1827  claim,  that  by  the  law  of  Ken- 
tucky, no  damages  were  payable  on  such  a  bill.^ 

5.  Failure  of  Consideration. 

117.  If  money  be  paid  upon  an  existing  consideration,  which 
afterwards  fails,  the  statute  does  not  nm  against  the  right  to  re- 
cover it  till  such  event.  Thus,  where  money  was  paid  on  the 
promise  of  an  intestate  to  convey  an  estate,  and  the  intestate  died 
before  a  conveyance,  and  the  statute  of  limitations  wa«  pleaded,  it 
was  held,  that  the  action  did  not  accrue  when  the  money  was  paid, 

1  Bree  v,  Holbrook,  Doug.  R.  654 ;  [Hunt  v.  Bark,  22  6a.  129.] 
'  Bank  of  the  United  States  v.  Daniels,  12  Peters,  (U.  S.)  R.  32.  Bills  drawn,  ac- 
cepted, and  indorsed  by  citizens  of  Kentucky,  and  there  negotiated,  payable  at  a  place 
in  another  State,  are  not,  by  force  of  the  statnte  of  Eentacky,  giving  damages  on  pro- 
tested bills,  subject  to  the  payment  of  damages.  Id.  [Where  an  executor  yoluntarily 
paid  orer  an  amount  to  a  legatee,  and  ten  years  afterwards  alleged  he  had  overpaid,  and 
brought  a  suit  to  recover  back  the  excess,  it  was  held  that  he  was  barred  by  the  statute 
of  limitations.  Shelbume  v.  Robinson,  3  GUm.  (Ul.)  597.  And  where  an  overpay- 
ment was  made  on  account  of  work  done  on  a  contract,  and,  on  a  final  settlement  the 
balance  was  paid,  it  was  held,  that  the  statute  began  to  run  against  a  claim  for  the  ex- 
cess paid,  from  the  fipal  settlement  A  had  a  claim  against  atf  intestate  estate  for  $  150, 
which  was  paid  by  the  administrator,  part  in  1849  and  part  in  1850.  Afterwards  the 
administrator  discovered  that  A  in  1847  bought  a  horse  of  the  intestate  for  $100,  which 
sum  had  not  been  paid  or  credited.  In  an  action  by  the  administrator  to  recover  back 
the  money  paid  by  mistake,  it  was  held  that  the  statute  began  to  run  only  from  the  time 
when  A  wrongfully  received  the  money.  Gamble  v.  Hicks,  27  Miss.  (5  Cush.)  781 ; 
Johnson  v.  Rutherford,  10  Barr,  (Penn.)  455.  And  where  an  administrator,  in  the  be- 
lief that  the  estate  was  solvent,  paid  a  daim  against  it  in  full,  but  the  estate  was  after- 
wards declared  insolvent,  the  right  to  recover  back  the  overplus  was  held  to  accrue  at 
the  time  when  the  estate  was  declared  insolvent.  Richards  v.  Nightingale,  9  Allen, 
Mass.)  149.  But  in  cases  of  mistake  as  to  the  quantity  of  land  sold,  the  statute  does 
ot  begin  to  run  till  the  mistake  is  discovered,  or  it  ought  to  have  been  discovered. 
Grundy  v.  Grundy,  12  B.  Mon.  (Ken.)  269.] 
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but  at  the  death  of  the  intestate,  he  havuig  his  lifetime  to  convey 
the  land.^  So  where  the  plaintiff,  as  administrator,  had  paid  the 
defendant  the  whole  of  his  debt,  upon  thd  supposition  that  the 
estate  was  solvent,  which  proved  to  be  insolvent,  it  was  decided, 
that  the  cause  of  action  arose  when  the  insolvency  was  ascertained, 
and  not  when  the  money  was  paid.^  So,  where  two  persons  had 
been  appointed  guardians  of  a  spendthrift,  sold  without  suiSSicient 
authority  his  real  estate,  and  credited  him  with  the  proceeds, 
which  were  applied  to  the  payment  of  his  debts,  and  the  guardian- 
ship was  afterwards  revoked,  and  the  spendtlirift  and  his  heirs 
avoided  the  sales  of  the  real  estate,  and  thereupon  the  guardians 
were  compelled  to  refund  the  money  paid  by  the  purchasers ;  it 
was  held  that  the  guardians  had  a  right  of  action  against  the 
spendthrift's  administrator  for  the  amount  refunded ;  and  that 
this  right  did  not  accrue  until  the  sales  were  avoided  and  the 
money  refunded,  so  that  the  statute  of  limitations  began  to  run 
from  that  time,  and  not  from  the  time  of  settling  the  guardianship 
accounts.^  So,  where  an  executor  paid  the  amount  of  a  legacy, 
and  took  from  the  legatee  a  bond  conditioned  to  refund  the  legacy, 
or  a  ratable  part  thereof,  if  a  deficiency  of  assets  should  actually 
happen,  after  request  should  be  made;  and  there  being  a  defi* 
ciency  of  assets,  and  the  estate  overpaid  by  the  executor,  he  brought 
an  action  on  the  bond  against  the  legatee,  who  pleaded  the  statute. 
It  was  held,  that,  as  the  cause  of  action  first  accrued  when  the  de- 
ficiency was  ascertained,  the  statute  was  no  bar.^  It  having  been 
ascertained  by  the  judgment  in  an  action  by  an  assignee  on  a  bond 
assigned,  that  the  bond  had  been  discharged,  before  notice  of  the 
assignment,  by  payments  to,  and  set-o£fs  against,  the  assignor,  it 
was  held,  in  an  action  by  the  assignee  against  the  assignor,  that 
the  statute  began  to  run  at  the  rendition  of  the  judgment  in  the 
action  on  the  bond,  —  since  the  set-offs  might  never  have  been 
claimed  by  the  obligor,  and  it  was  only  the  judgment  that  fixed 
them  as  payments.^  An  action  was  brought  for  money  had  and 
received,  to  recover  back  the  consideration-money  of  a  void  annu- 
ity granted  by  the  defendant  to  the  plaintiff  more  than  six  years 
before  the  action,  but  which  had,  within  six  years,  been  treated  by 

1  Eames  v.  Savage,  14  Mass.  R.  425. 

>  Walker  v.  Bradley,  3  Pick.  (Mass.)  B.  26. 

*  Shearman  v.  Atkins,  4  Id.  283. 

*  Salisbarj  v.  Black's  Administrator,  6  Harr.  &  Johns.  (Md.j  H.  293. 
«  Scates  V,  WUson,  6  Leigh's,  (Virg.)  R.  478. 
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the  grantor  as  a  subsisting  annuity,  though  afterwards  avoided  at 
his  instance :  and  the  court  held,  that  the  statute  did  not  begin 
to  run  until  the  annuity  had  been  avoided.^ 

118.  The  plaintiff,  in  a  case,  being  in  the  possession  of  certain 
land,  claimed  by  certain  proprietors,  for  whom  the  defendant 
assumed  to  act  as  agent,  paid  to  the  defendant  a  sum  of  money 
and  received  a  deed,  the  defendant  affirming  that  the  title  of  the 
proprietors  extended  so  as  to  include  the  land.  Within  six  years 
prior  to  the  commencement  of  the  plaintiff's  action,  but  more  than 
six  years  after  the  payment  of  the  money  and  delivery  of  the  deed, 
it  was  ascertained  that  the  title  of  the  proprietors  was  not  so  ex- 
tensive as  to  cover  the  land  in  question.  It  was  thereupon  that 
the  plaintiff  brought  his  action  to  recover  back  the  purchase- 
money  and  interest.  In  this  case,  it  was  held,  that  if  the  plaintiff 
ever  had  a  right  to  recover  back  the  consideration,  it  was  when 
the  deed  was  made  and  delivered  to  him,  the  proprietors  at  that 
time  having  no  title  to  the  land  therein  described,  and  there  was 
no  ground  of  fraudulent  concealment  on  the  defendant's  part.^ 

1  Cowper  9.  Goodwin,  9  Bing.  R.  748;  8.  o.  23  Eng.  Com.  Law  R.  252.  [The  law 
implies  a  warrant/  of  title  in  the  vendor  of  a  chattel,  which  is  broken  immediately  if 
he  have  no  title,  and  the  statute  begins  to  mn  from  the  time  of  sale.  Chancellor  v, 
"Wiggins,  4  B.  Mon.  (Ken.)  201.  Bat  it  was  held,  in  Tennessee,  that  the  purchaser' of 
slaves  had  no  right  of  action  against  his  vendor  for  breach  of  warrantj  of  title,  untU  a 
recovery  hj  a  third  person,  who  claimed  them  of  the  purchaser.  Caplinger  v.  Yaden, 
5  Humph.  (Tenn.)  629.  B.  sold  W,  a  tract  of  land,  and  a  deed  was  executed  at  the 
time  of  sale,  but  left  in  the  vendor's  possession.  W.  paid  part  of  the  purchase-money, 
but  afterwards  failed,  and  upon  B.'s  offering  him  a  deed,  W.  declined,  on  the  ground 
*  of  inability  to  pay  the  balance  due  in  compliance  with  the  terms  of  the  contract.  B. 
then  declared  the  contract  at  an  end,  went  on  to  improve  the  premises,  and  refused  to 
pay  back  the  purchase-money  received.  On  an  action  for  specific  performance,  it  was 
held  that  B.,  by  refusing  to  refund  the  money,  kept  the  contract  open,  and  that  the 
statute  of  limitations  was  no  bar  to  W/s  recovering  the  amount  paid.  Bowles  v.  Wood- 
son, 6  Gratt.  (Va.)  78.  The  vendee  of  land,  by  virtue  of  articles  under  seal,  assigned 
the  same  to  the  plaintiff,  and  agreed  to  give  him  receipts  which  ufould  bring  a  deed  from 
the  vendor.  If  receipts  are  given  which  entitle  the  plaintiff  to  a  deed,  and  he  continues  in 
possession,  he  cannot  rescind  and  recover  back  his  purchase-money,  because  the  vendor 
refuses  to  convey.  But  if  he  could,  the  statute  of  limitations  would  begin  to  run  on 
the  right  to  recover  back  the  purchase-money  of  the  assignment,  from  the  refusal  of 
the  vendor  to  convey,  and  would  not  be  suspended  by  the  subsequent  declarations  of 
the  vendee,  that  the  receipts  which  he  had  delivered  would  produce  a  deed.  Stewart 
V.  Keith,  12  Peon.  St.  (2  Jones,)  238.  The  vendor  of  land  left  a  part  of  the  purchase- 
money  in  the  vendee's  hands  to  secure  him  against  an  outstanding  lien.  Subsequently 
the  vendor  paid  the  lien,  and  sued  more  than  six  years  after  the  sale  to  recover  the 
unpaid  purchase-money,  —  held,  that  he  could  not  recover  on  the  agreement,  but 
might  on  a  count  for  money  had  and  received.  Evans  v.  Lee,  28  Penn.  St.  (11  Harris), 
88.] 
3  Bishop  V.  Little,  3  Greenl.  (Me.)  R.  405.    [The  heirs  of  A,  at  his  death  in  August, 
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119.  Where  money  has  been  paid  upon  a  parol  contract  for  the 
conyeyance  of  real  estate,  there  being  no  time  appointed  for  execut- 
ing the  conTejance,  no  action  accrues  to  him  who  paid  the  money 
to  recover  it  back,  on  the  ground  of  the  failure  of  consideration, 
until  he  has  demanded  a  deed,  or  until  the  decease  of  the  other 
party.^ 

6.  Contimiation  of  Services. 

120.  Where  there  is  an  undertaking  which  requires  a  cantimut-' 
Hon  of  services,  the  statute  does  not  commence  running  until  they 
can  be  completed.  Thus,  it  has  been  held,  that  the  statute  does 
not  commence  running  against  the  claim  of  an  attorney  at  law  for 
professional  services,  so  long  as  the  debt  which  he  seeks  to  recover 
for  his  client  remains  unpaid.  A  mere  suspension  of  proceedings, 
observed  the  court,  from  an  apprehension  that  nothing  might  be 
got,  would  be  a  dangerous  ground  of  inference ;  for,  how  desperate 
soever  the  affairs  of  a  debtor  may  seem,  it  is  always  impossible  to 
say  how  soon  they  may  be  retrieved ;  and,  if  money  were  subse- 
quently lost  for  want  of  pursuit,  the  attorney  might  be  liable  for 
it.*  The  contract  of  an  attorney  to  carry  on  or  defend  a  suit  is 
an  entire  contract  to  manage  a  suit  to  its  close,  and  therefore  the 
time  runs  only  from  the  termination  of  the  proceedings.^ 

1S33,  agreed  yerbally  to  make  an  equal  diyision  of  the  estate,  which  was  done.  The 
part  allotted  to  B,  being  of  less  yalne  than  that  allotted  to  C,  it  was  made  a  part  of  the 
same  agreement  that  C  should  pay  to  B  $50.  Deeds  were  immediately  executed,  but 
B's  deed  being  invalid,  nothing  further  was  done  until  May,  1837,  when  B  gave  a  valid 
deed.  In  May,  1838,  B  sued  C  in  assumpsit  for  the  $  50,  and  it  was  held,  that,  as  the 
right  of  action  did  not  accrue  against  C  until  the  delivery  by  B  of  the  valid  deed,  the 
statute  of  limitations  of  three  years  was  no  bar.    Baxter  v.  Guy,  14  Conn.  119.] 

1  Eamcs  v.  Savage,  14  Mass.  R.  425. 

*  Foster  v.  Jack,  4  Watts,  (Penn.)  B.  334;  [Jones  v.  Lewis,  11  Texas,  359.  If  a 
case  be  continued  ntn,  and  judgment  be  entered  in  vacation,  the  statute  runs  from  the 
entry  of  judgment  Elliot  v.  Lawton,  7  Allen,  (Mass.)  275.  If  judgment  be  reversed 
the  statute  does  not  run  until  the  relation  of  attorney  and  client  ceases.  Lichty  v. 
Hugers,  55  Penn.  St.  434.] 

'  Rothery  v.  Mannings,  1  Bam.  &  Adol.  R.  15  ;  Harris  v.  Osbom,  2  Carr.  &  Marsh. 
(N.  P.)  R.  829.  Working  "  by  the  job  "  is  understood  among  workmen  to  be  the  doing 
of  the  whole  of  a  thing  which  is  to  be  done,  and  it  is  employed  in  this  sense  in  the  civil 
code  of  Louisiana.  Bouv.  Diet.  Tit.  Job.  Decided  accordingly  in  reference  to  the 
statute  of  limitations,  in  Teigler  v.  Hunt,  1  McCord,  (S.  C.)  R.  578  ;  [McKenney  v. 
Springer,  3  Ind.  59 ;  Walker  v.  Goodrich,  16  HI.  341.  The  statute  bars  a  claim  for 
services  not  relative  to  the  particular  suit,  though  rendered  during  the  pending  of 
the  suit;  Hales,  Exrs.  v.  Ard's  Exrs.,  48  Penn.  St.  22.  Where  costs  are  incurred  in  a 
§mt,  the  statute  of  HmitatioDS  does  not  begin  to  run  against  the  earlier  items  nntil  the 
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7,  Postponement  of  Might  of  Action, 

121.  The  liability  to  be  sued,  and  consequently  a  right  of  action, 
may  be  euspended  by  a  particular  enactment.  By  one  of  the  pro- 
visions of  an  insolrent  law,  if  a  certain  number  of  creditors  should 
80  agree  in  writing,  it  should  be  lawful  for  the  court  to  make  an 
order,  that  the  debtor  shall  be  released  from  all  suits,  and  the 
property  which  he  might  afterwards  acquire  be  exempted  from 
execution  for  any  debt  contracted,  or  cause  of  action  created, 
previous  to  such  release,  for  the  period  of  seven  years  thereafter ; 
and  it  was  held  that  the  statute  of  limitations  did  not  begin  to  run 
during  the  seven  years  allowed  to  the  debtor.^ 

122.  Where  money  is  paid  on  a  contract  which  is  to  remain 
open,  the  statute  does  not  run  imtil  one  of  the  co-contractors 
authorizes  the  other  to  dispense  with  the  contract.  In  an  action 
for  money  had  and  received,  brought  in  1825,  to  recover  the 
amount  paid  on  an  article  of  agreement  for  the  sale  of  land,  and 
which  was  entered  into  between  the  parties  in  the  year  1800, 
where  nothing  had  been  done  by  the  defendant  until  1824,  which 
would  entitle  the  plaintiff  to  rescind  the  contract,  the  statute,  it 
was  held,  was  insufficient  to  bar  the  action.  Unquestionably,  said 
the  court,  the  plaintiff  might  renounce  the  contract,  after  it  had 
been  repudiated  by  the  defendant.^ 

suit  is  terminated.  ICaitindale  v.  Faulkner,  2  C.  B.  70.  And  see  Whitehead  v.  Lord,  1 1 
£ng.  Law  &  £q.  589.  Bat  where  an  attorney  was  employed  to  raise  money  on  a  mort- 
gage, and  by  direction  of  his  employer  applied  to  several  persons  for  that  purpose,  and 
communicated  from  time  to  time  with  the  defendant,  it  was  held,  that  the  business  could 
not  be  taken  to  be  done  under  one  contract,  so  that  the  last  item  in  plaintiff's  bill,  which 
was  within  six  years,  would  take  the  others  out  of  the  statute.  Phillips  v.  Broadley,  11 
Jar.  264 ;  s.  0.  16  L.  J.  Q.  B.  72.  On  an  indefinite  hiring  of  a  slave,  neither  the  time 
when  the  hiring  is  to  terminate,  nor  the  amount  of  compensation,  nor  the  time  when 
payable  being  agreed  upon,  the  hiring  is  payaible  when  earned,  or  within  reasonable 
time  thereafter,  and  the  service  is  not  a  continuous  one,  so  as  to  take  the  earlier  wages 
ont  of  the  statute.  Mins  o.  Sturtevant,  18  Ala.  359.  See  also  Davis  v.  Gordon,  16  N. 
Y.  (2  Smith,)  255.  But  contra.  Littler  v.  Smiley,  9  Ind.  116.  The  statute  is  no  bar 
to  a  salt  for  labor  performed  more  than  six  years  before  action  brought,  if  under  a  con- 
tract which  had  not  expired  till  within  six  years.  Vanhom  v.  Scott,  28  Fenn.  St.  (11 
Harris,)  316.  If  extra  work  be  done  in  the  performance  of  a  contract,  the  statute  mns 
from  the  completion  of  the  extra  work.  Peck  v.  N.  Y.  Steamship  Co.,  5  Bosw.  (N.  Y.) 
226.  And  where  a  contract  to  do  a  thing  contemplates  the  allowance  of  a  reasonable 
time  therefor,  the  statute  does  not  till  then  begin  to  run ;  and  the  question  of  reasonable 
time  is  for  the  jury.    Evans  v,  Hardeman,  15  Texas,  480.] 

1  Ecksteir  v.  Shoemaker,  3  Whart.  (Fenn.)  R.  15.  The  provision  of  the  insolvent 
law  was  deemed  constltational,  because  the  intent  was  to  sutpmd  and  not  destroy  the 
debtor's  liability. 

*  Leinhart  v.  Forringer,  I  Penn.  B.  492. 
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8.  Money  paid  hy  one  of  several  Co-tenantSj  Co-pur  chafer 9^  and 

Co-contr actor %. 

123.  In  an  action  by  one  tenant  in  common  against  his  co- 
tenant  for  the  proceeds  of  trees  sold,  the  statute  begins  to  run 
from  the  time  of  the  payment,  and  not  from  that  of  the  sale ;  and, 
if  a  promissory  note  be  taken  from  the  purchaser,  upon  which 
payments  are  afterwards  made,,  the  statute  begins  to  run  from  the 
times  of  the  payments.^ 

124.  If  one  joint  purchaser  pay  the  accruing  interest  on  the 
purchase-money  from  time  to  time,  a  right  of  action  for  a  moiety 
of  each  payment  will  arise  instantly  to  the  other  joint  purchaser, 
which  will  be  barred  by  the  lapse  of  the  lime  limited  by  the  stat- 
ute, from  the  payment,  before  suit  brought.^ 

126.  Where  the  liability  of  one  joint  maker  of  a  promissory 
note  is  continued  by  partial  payments  within  six  years,  but  the 
remedy  of  the  holder  against  the  other  is  barred,  the  debtor  who 
continues  liable  may,  notwithstanding,  recover  a  contribution 
from  the  other,  when  he  has  paid  the  debt.* 

126.  One  partner  may  maintain  assumpsit  against  his  copartner 
for  contribution,  where  he  pays  a  partnership  debt  more  than  six 
years  after  a  general  assignment  by  the  firm  in  trust  for  creditors, 
and  the  defendant  gives  no  evidence  to  show  that  the  partnership 
accounts  are  opened  and  unsettled.^ 

127.  Tiie  complainant  and  defendant,  in  Lomax  v.  Pendleton,^ 
had,  at  the  request  of  one  W.,  become  indorsers  of  a  set  of  bills 
of  exchange,  which  he  drew  on  a  mercantile  house  in  London ; 
the  complainant,  also,  indorsed  other  bills  to  a  considerable  amount ; 

^  Miller  v.  Miller,  7  Pick.  (Mass.)  R.  133.  [Two  distributees  of  an  estate  entered 
into  an  agreement  bjr  which  one  was  ta  hare  a  life-estate  in  both  shares,  and  the  other 
the  remainder.  It  was  held,  that  the  statute  of  limitations  did  not  begin  to  run  against 
a  suit  brought  by  the  remainder-man  for  property  sold  by  the  tenant  for  life,  until  the 
termination  of  such  life-estate.    Faxton  v.  Rhea,  3  Ired.  (N.  C.)  Ch.  248.] 

'  Campbell  v,  Calhoun,  1  Penn.  R.  140. 

*  Peaslee  v.  Breed,  10  N.  Hamp.  R.  489. 

*  Brown  v.  Agnew,  6  VTatts  &  S.  (Penn.)  R.  S35.  [The  statute  runs  against  an 
indorser  who  pays  for  the  benefit  of  the  maker  of  a  note,  from  the  time  of  the  payment, 
whether  partial  or  total.  Bullock  v.  Campbell,  9  Gill,  182.  So  where  money  is  ad- 
vanced on  a  letter  of  credit,  the  statute  runs  from  the  advancement  Regis  v.  Hebert, 
16  La.  An.  224.] 

^  Lomax  v.  Pendleton,  3  Call,  (Virg.)  R.  542.  [In  an  action  for  contribution,  the 
statute  begins  to  run  from  the  time  of  payment  Sherwood  v,  Dunbar,  6  Cal.  53; 
Buck  V.  Spofford,  40  Me.  328.] 
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but,  receiving  information  that  the  bills  would  be  protested,  he 
obtained  a  conyeyance  to  himself  in  trust  of  the  whole  estate  of 
W.  for  the  payment  of  his  debts.  The  bills  were  returned  pro- 
tested, and  payment  of  them  demanded  from  the  complainant, 
who,  in  the  year  1753  (the  same  year  in  which  the  bills  were 
drawn,  and  returned  protested),  sold  the  whole  estate  on  six 
months'  credit,  and  was  active  in  the  collection  of  the  debts.  He 
discharged  the  debts  due  from  W.  in  the  order  of  priority  men- 
tioned in  the  deed,  as  the  money  came  to  his  hands,  and  as  he 
could  spare  it  from  his  own  estate.  The  whole  debts  were  paid  by 
the  month  of  October,  1762.  It  then  appeared  that  his  payments 
had  exceeded  his  receipts,  and  left  him  in  advance  for  W.  to  a 
large  amount,  which  must  fall  on  the  bills  indorsed  by  the  eomr 
plainant  and  defendanty  as  that  was  the  last^mentioned  debt  in  the 
said  deed.  The  trust  estate  was  not  closed  till  1765.  The  com- 
plainant, owing  to  important  engagements,  did  not  apply  to  the 
defendant  until  some  time. in  the  year  1766  ;  when  he  transmitted 
to  the  defendant  an  account  claiming  a  moiety  of  the  money  paid 
by  the  complainant  on  the  bill  indorsed  by  them  both,  with  inter- 
est from  October,  1762.  Payment  w^s  refused,  and  the  suit  was 
instituted  in  1768.  The  defendant  pleaded  the  statute,  and,  in  his 
answer,  stated  that  he  did  not  recollect,  or  admit,  having  indorsed 
the  bill ;  that  he  had  no  notice  of  its  protest,  or  of  its  payment, 
until  1766  ;  and  tliat  he  knew  not  whether  the  complainant  had, 
or  had  not,  expended  the  trust  estate,  or  whether  he  had  paid  any 
part  of  the  bill.  It  appeared,  however,  from  the  report  of  the 
commissioners  to  whom  the  accounts  were  referred,  that  the  bill 
of  exchange  was  taken  up  by  the  complainant,  and  his  own  bond 
executed  for  the  payment  thereof  in  November,  1765.  It  was 
adjudged  that  the  statute  could  '^not  be  considered  as  com- 
mencing to  run  till  the  trust  was  cloBed^  which  was  in  1765  ;  and, 
in  1768,  the  suit  was  instituted." 


9.   Promises  of  Indemnity, 

128.  An  indemnity  is  what  is  given  to  a  person  to  prevent  his 
suffering  damage.  In  general,  the  statute  begins  to  run  in  the 
case  of  a  promise  of  indemnity,  from  the  time  when  the  promisee 
actually  pays  the  money  or  damages,  and  not  from  the  time  when 
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he  is  liable  to  pay  it.^  Thus  it  was  held,  in  Collinge  v.  Heywood,* 
that  a  right  to  sue  upon  a  contract  of  indemnity  against  the  costs 
of  an  action  is  first  vested  when  the  party  to  whom  the  indemnity 
is  given  pays  the  bill  of  costs,  and  not  when  it  is  delivered  to 
him ;  and  the  statute,  therefore,  does  not  begin  to  run  until  after 
such  payment.  Lord  Denman  observed,  the  plaintiff  was  not 
damnified  until  he  was  called  on  to  pay  the  attorney's  bill,  and 
until  he  was  damnified,  he  had  no  right  of  action  against  which 
the  statute  of  limitations  could  run.^  Where  the  board  of  man- 
agers of  a  turnpike  company  authorized  two  of  their  number  (the 
plaintiffs)  to  borrow  twelve  thousand  dollars  of  a  bank,  for  the  use 
of  the  company,  pledging  the  stock  for  its  repayment,  and  the 
defendant  and  several  other  members  of  the  board  entered  into  a 
written  agreement  to  guarantee  each  one-twelfth  part  of  that  sum 
to  the  borrowers,  if  the  stock  should  not  be  sufficient,  and  the 
money  was  borrowed  accordingly,  and  applied  to  the  use  of  the 
company,  who  set  apart  one  thousand  dollars  to  meet  discounts, 
and  the  plaintiffs,  after  that  sum  was  exhausted,  continued  to 
renew  the  note  from  time  to  time,  paying  the  discounts  and  cur- 
tailments required  by  the  bank,  out  of  their  own  funds,  until  the 
whole  was  ultimately  paid  off;  it  was  held  that  the  contract  was 
an  entire  one ;  the  defendant's  liability  continued  as  long  as  the 
loan  continued ;  the  plaintiff's  cause  of  action  accrued  when  the 
whole  of  the  money  was  paid,  and  that  consequently,  if  a  suit 
were  brought  within  six  years  from  that  time,  t;he  statute  was  not 
a  bar.* 

1  ColTin  V.  Backle,  8  Mees.  &  Welsb.  (Ex.)  R.  680. 

'  Collinge  v.  Haywood,  1  P.  &  Day.  R.  502,  overruling  Bnllock  v.  Lloyd,  3  Can*.  & 
Payne,  R.  119.  See  also  Reynolds  v.  Doyle,  1  M.  &  Grang.  R.  753 ;  Piatt  v.  Smith, 
U  Johns.  (N.  T.)  R.  868 ;  [lilies  v.  Fitzgerald,  II  Texas,  417  ;  Garter  v,  Adamson, 
31  Ark.  287.] 

'  Per  Curiam  also,  in  Rodman  v.  Hedden,  10  Wend.  (N.  T.)  R.  500.  See  also 
Powell  V.  Smith,  8  Johns.  (N.  Y.)  R.  249,  and  authorities  there  referred  to.  And  see  3 
East,  R.  169;  1  T.  R.  599. 

*  Jones  V.  Trimble,  3  Rawle,  (Penn.)  R.  275.  And  see  Douglas  v,  Reynolds,  7 
Peters,  (U.  S.)  R.  113.  [Sundry  persons  subscribed  for  shares  in  a  meeting-house, 
which  was  to  be  erected  by  a  committee  of  their  own  number,  at  an  expense  not  ex- 
ceeding five  thousand  dollars,  and  the  shares  in  which  were  to  be  one  hundred.  The 
subscribers  were  not  to  be  called  upoii  for  any  money  until  the  house  should  be  com- 
pleted. In  tlie  subscription  paper  the  subscribers  agree,  in  proportion  to  the  number  of 
shares  subscribed  for  by  each,  to  indemnify  and  save  harmless  the  committee,  for  money 
borrowed  for  building  the  house.  The  committee  erected  and  finished  the  house  at  an 
expense  exceeding  five  thousand  dollars,  and  borrowed  money  for  the  purpose  in  1829, 
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129.  But  where  there  is  a  promise  to  indemnify  and  save  harm- 
le88j  and  the  promisee  is  sued  and  charged  in  execution,  the  promise 
of  indemnification  is  broken,  and  an  action  may  be  maintained 
urithout  the  debt  having  been  paid  by  the  promisee ;  but  he  will 
recover,  not  the  amount  of  the  debt  in  such  case,  but  only  a  com- 
pensation for  the  injury,  which  he  shows  himself  to  have  sustained.^ 
On  a  bond  conditioned  that  the  obligor  should  pay  to  the  obligee 
all  costs  and  damages  that  might  be  awarded  against  the  obligee 
in  consequence  of  the  delivery  of  a  negro  to  the  obligor,  it  was 
held  that  the  action  accrued  when  a  judgment  was  rendered 
against  the  obligee  for  the  slave,  by  the  party  claiming  him,  though 
the  judgment  was  not  satisfied ;  because  by  the  judgment,  the 
body,  goods,  and  lands  of  the  obligee  became  liable  to  execution ; 
and  he  could  not,  by  Reason  of  the  judgment,  make  a  clear  title 
to  his  lands. 

130.  That  the  origin  of  a  guarantor's  liability  to  be  sued  is  to 
be  determined  by,  and  is  dependent  upon,  the  particular  stipula- 
tion he  has  made,  is  shown  in  the  following  case:  In  1816,  G. 
shipped  goods  on  board  a  vessel  chartered  by  him  for  Calcutta, 
and  B.  &  Go.  made  advances  to  enable  him  to  do  so,  under  an 
arrangement  that  the  goods  should  be  transmitted  to  the  agents,  at 
Calcutta,  of  B.  &  Co.,  who  were  to  dispose  of  the  outward  cargo 
there,  and  send  the  proceeds  in  goods  or  bills  to  B.  <fe  Co.,  in  Lon- 
don, who  were  to  reimburse  themselves  their  charges,  and  hold  the 
balance  at  the  disposal  of  G.  In  November,  1817,  G.  being  in 
difficulties,  and  indebted  to  the  defendants  in  £  850,  the  defend- 
ants and  G.  applied  to  B.  &  Co.  to  pay  off  this  debt  by  a  further 
advance  to  G.  on  his  consignment,  and  the  defendants  gave  B.  & 
Co.  the  following  guaranty :  ^^  Messrs.  B.  &  C.  :  You  having 
expressed  some  doubts  of  the  propriety  of  paying  G.'s  draft  on 
you  for  £  850,  in  our  favor,  we  hereby  engage,  if  you  will  pay  us 
the  same,  that  we  will  reimburse  you  the  amount  on  demand,  with 
interest,  in  the  event  of  your  finding  it  necessary  to  cdU  upon  us  to 

ind  gare  their  note  for  it,  paid  it  in  1S39,  and  commenced  an  action  against  one  of  the 
tabsaibeiB  on  his  agreement  to  indemnify  in  1841.  It  was  held,  that  this  action  was 
not  baned,  as  the  statnte  did  not  begin  to  mn  against  the  committee  nnttl  they  paid  the 
'note.  Hall  v.  Thayer,  12  Met.  (Mass.)  130.  When  a  town  famishes  supplies  to  a 
panper,  the  statute  begins  to  run  in  favor  of  the  town  legally  liable  from  the  time  of  the 
notice,  and  not  from  the  time  of  fumisliing  the  supplies.  Cutter  v.  Maker,  41  Me 
594.] 
1  Murrell  v.  Johnson,  1  Hen-&  Mnnf.  (Yirg.)  B.  450. 
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do  80^  either  from  the  state  of  G.'s  pending  account  with  jou,  or 
from  any  other  circumstances."  B.  &  Co.  thereupon  accepted, 
and  paid  a  bill  for  £  850,  drawn  by  G.  on  them,  in  favor  of  the 
defendants.  The  vessel  returned  to  England  with  a  cargo,  in 
April,  1818,  when  C.  the  owner  (G.  having  become  bankrupt), 
gave  notice  to  tlie  East  India  Company  (in  whose  docks  she  lay), 
not  to  deliver  any  part  of  the  cargo  without  his  authority ;  they 
thereupon  sold  the  cargo,  and  paid  the  owners'  demand  for  freight, 
and  in  consequence  of  conflicting  claims  from  G.'s  assignees,  and 
from  B.  &  Co.,  filed  an  interpleader,  and  paid  the  balance  into 
court.  Proceedings  at  law  and  equity  were  continued  between 
all  the  above  parties,  under  legal  advice,  up  to  the  year  1837, 
when  the  result  was,  that  B.  &  Co.  were  obliged  to  pay  C.'s  costs. 
In  1888,  B.  &  Co.  demanded  of  the  defendants  the  £  850,  due  by 
the  guaranty,  with  interest,  and  their  share  of  the  expenses  in  the 
law  proceedings,  and,  on  their  refusal  to  pay,  brought  an  action 
against  them  on  the  guaranty :  Seldj  first,  that  the  statute  of  lim- 
itations began  to  run  against  the  plaintiffs,  not  from  the  termina- 
tion of  the  legal  proceedings,  in  1837,  but  from  the  return  and 
sale  of  the  cargo,  in  1818,  when  all  the  facts  were  ascertained 
upon  which  the  defendants'  legal  liability  depended,  and,  there- 
fore, that  it  was  a  bar  to  the  action ;  secondly,  that  the  defend- 
ants could  not  be  made  liable,  under  the  guaranty,  for  the  expenses 
incurred  by  the  plaintifis  in  the  law  proceedings.^ 

10.   Money  paid  by  a  Surety  an  account  of  the  Principal. 

131.  An  action  by  a  person  who  has  incurred  the  obligation  of 
a  surety y  against  the  principal  debtor  for  his  default,  is  not  barred 
by  the  time  which  has  elapsed  since  the  principal  debtor  became 
liable,  but  from  the  time  only  when  the  surety  has  paid  the  cred- 

1  Colyin  and  Others  v.  Buckle  and  Othen,  8  Mees.  &  W.  (Ex.)  B.  680.  [The  stat- 
ute does  not  begin  to  run  on  a  guaranty  of  the  debt  of  another,  in  consideration  of  for- 
bearance to  sue,  until  the  promisee  has  forborne  for  a  reasonable  time,  as  no  cause  of 
action  until  then  accrues.  Thomas  v.  Croft,  1  Rich.  (S.  C.)  113.  Where  there  is  a 
continuing  guaranty,  the  statute  begins  to  run  from  the  time  of  a  default.  Bank  of 
S.  C.  V,  Knott,  40  Rich.  Law,  (S.  8.)  543.  An  executor  sold  a  slare,  the  property  of 
the  testator,  and  bought  it  himself.  Afterwards  the  sale  was  set  aside  and  the  executor 
decreed  to  be  liable  for  the  price  of  the  slave.  In  an  action  against  the  surety  of  the 
executor,  it  was  held  that  ^e  statute  began  to  run  from  the  time  of  the  decree.  Frank- 
lin V,  De  Priest,  13  Qratt  (Ya.)  357 ;  Johnson  v.  Gilfillan,  8  Minn.  395.] 
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itor.^  Thus,  it  has  been  held,  that  where  an  infant  gave  his 
promissory  note  (in  the  purchase  of  necessaries^,  signed  by  himself 
and  a  surety,  the  latter,  if  he  pay  the  note,  is  entitled  to  recover 
of  the  infant  the  amount  so  paid  ;  and  the  surety's  right  of  action 
commences  on  payment  of  the  note.'  In  an  action  commenced  in 
1825,  to  which  the  statute  was  pleaded,  it  appeared  that,  in  1813, 
the  defendant  as  principal,  and  K.  &  W.  as  sureties,  made  and 
delivered  a  promissory  note,  payable  in  sixty  days.  In  1816,  K., 
one  of  the  sureties,  paid  the  amount  of  the  notef  without  suit,  and 
without  consulting  the  defendant.  W.,  in  1820,  voluntarily  paid 
K.  one  half  the  sum  the  latter  had  paid  in  discharge  of  the  note. 
This  payment  was  made  without  the  knowledge  of  the  defendant, 
who  contended,  that  ten  years  having  elapsed  since  he  had  known 
or  heard  anything  of  the  transaction,  he  might  rely  upon  the  stat- 
ute. The  court  said :  ^^In  this  case,  when  K.,  in  1816,  paid  the 
debt,  he  at  once  became  entitled  to  an  action  against  W.  to  compel 
him  to  contribute,  and  might  have  maintained  an  action  for  that 
purpose  at  any  time  within  six  years  after  the  payment.  But  it 
was  not  necessary  that  W.,  or  his  executor,  should  be  compelled 
by  suit  to  pay,  in  order  to  render  the  defendant  liable  to  them.'* 
Therefore,  the  court  held  that  when  W.  (or  the  plaintiflF  as  his 
executor)  paid  to  K.  one  half  of  the  sum  which  the  latter  paid, 
the  right  of  action  accrued ;  and  consequently  there  was  no  pre- 
tence that  it  was  barred  by  the  statute.^    Though  a  judgment  be 

1  See  Hale  v.  Andrews,  6  Cowen»  (N.  Y.)  B.  225.  [Soott  v.  Nichols,  27  Miss. 
(6  Ciuh.)  94;  McLean  v.  Ruysdale,  SI  Id.  701 ;  Bamsbaf^  v.  Reiner,  8  Minn.  59; 
Walker  v,  Lathrop,  6  Clarke  (Iowa),  516.]  It  was  held  in  Massachusetts,  that  tha 
rig^t  of  action  of  a  cosurety  on  a  guardian's  bond,  against  heirs  haring  assets,  is  not 
limited  to  one  year,  where  the  suit  is  broaght  within  one  year  of  the  time ;  the  co-sarety 
was  obliged  to  pay.  Wood  v.  Leland,  1  Met  (Mass.)  B.  987.  See  also  Peters  p. 
BacnhUl,  1  HiU,  (S.  C.)  R.  234. 

'  Conn  V.  Colbnm,  7  N.  Hamp.  R.  868.  [And  if  the  surety  pay  the  note  before  it 
becomes  due,  his  right  of  action  against  the  principal  does  not  accrue  till  the  note  be> 
cones  payable.  Tillotson  v.  Rose,  11  Met.  (Mass.)  299.  But  if  in  an  action  against 
the  infant  and  his  surety,  the  former  pleads  inikncy  and  has  judgment,  but  judgment  is 
given  against  the  principal,  and  he  pays  the  debt,  he  pays  it  not  as  surety,  but  as  sole 
debtor.    Short  v.  Bryant,  10  B.  Mon.  (Ken.)  10.] 

*  Odin  V.  Greenkaf,  3  N.  Hamp.  R.  270.  [So  where  an  agent  makes  a  sale  of  goods 
lor  his  principal  and  the  goods  turn  out  to  be  worthless,  whereby  the  agent  is  subjected  to 
loss,  the  statute  begins  to  run  against  the  agent's  claim  upon  the  principal  for  indemnity 
from  the  time  he  is  damnified  or  subjected  to  the  loss.  Legare  v.  Fruer,  3  Strobh.  (S. 
C.)  877.  In  Pennsylyania,  it  is  provided  by  statute,  that  when  an  indoraer  is  compelled 
to  pay  a  note  to  a  bank  of  which  the  maker  is  a  stockholder,  he  may,  upon  giving 
notice  that  he  claims  the  stock  and  diridends  of  the  maker,  in  an  action  for  mon^  had 
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recovered  against  a  surety,  and  he  beimprisoned  upon  a  ca.  sa.j  still 
that  is  no  satisfaction  to  the  creditor  for  his  debt,  or  discharge  of 
the  principal  debtor,  and  therefore  does  not  entitle  the  surety  to 
call  upon  the  principal  for  money  paid  to  his  use.^ 

132.  This  rule,  of  course,  applies  to  various  separate  payments, 
made  by  a  surety  in  behalf  of  his  principal,  or  of  his  co-surety  ;  and 
being  entitled  to  sue  for  each  payment  as  he  makes  it,  the  statute 
may  have  barred  the  right  of  recovery  upon  the  prior  payments,  and 
not  upon  the  later  payments.^  These  rules  were  applied  in  the  fol- 
lowing case :  Where  three  parties.  A,  B,  and  C,  of  whom  A  and  B 
were  sureties  for  C,  promised  jointly  and  severally  to  pay  E  £  300, 
A  having  paid  the  whole,  namely,  £  280,  part  thereof,  more  than  six 
years  before  the  action,  and  £  30,  being  the  residue  of  principal  and 
interest,  within  that  time,  it  was  held,  in  an  action  by  A  against  B 
for  contribution,  that  he  could  only  recover  the  £  80,  as  the  statute 
barred  the  rest,  because  the  right  of  action  attached  as  soon  as 

and  reoeiTed,  recorer  of  the  bank  the  dividends  so  retained.  Under  these  proTisions  it 
is  held,  that  the  note  is  the  meritorioos  cause  of  action,  and  the  statute  begins  to  ran 
when  the  note  becomes  payable.  Farmers'  Bank  v,  Gilson,  6  Barr,  (Penn.)  57.  And 
the  fact,  that  hy  a  contract  of  partnership,  under  seal,  between  the  maker  and  indorser, 
it  is  agreed  that  the  note  shall  be  put  into  the  concern  as  a  part  of  the  maker's  con- 
tributive  share,  does  not  exempt  it  from  the  operation  of  the  statute,  there  being  no 
agreement  hy  the  maker  to  defend  the  indorser  against  the  payment  of  the  note.  Ibid. 
And  where  one  who  is  not  a  party  to  a  note  dirides  with  the  maker  the  consideration 
received  thereibr,  and  promises  the  maker  to  pay  his  half  of  the  amount  when  the  note 
becomes  due,  the  statute  begins  to  run  against  a  suit  on  the  promise  as  soon  as  the  note 
becomes  due;  and  not  from  the  time  of  payment,  if  afterwards  paid  in  full  by  the 
maker.  Joiner  v.  Perry,  1  Strobh.  (S.  C.)  76.  Where  one  agrees  to  pay  the  debt  of 
another,  the  statute  begins  to  run  from  the  payment,  and  not  from  the  agreement. 
Moore  v.  Caldwell,  8  Rich.  Eq.  (S.  C.)  22.  A  was  indebted  to  B,  and  C  agreed  to  pay 
the  debt,  but  afterward  refused,  and  A  was  compelled  to  pay  it ;  and  it  was  held,  that 
as  between  A  and  C,  the  latter  was  principal  and  the  former  surety,  and  that  the  statute 
began  to  run  against  A's  claim  upon  C  from  the  time  of  the  payment  of  the  money,  and 
not  from  the  date  of  the  agreement  or  from  the  refusal  of  C  to  pay  B.  Ponder  v. 
Carter,  12  Ired.  (N.  C.)  242.  A  owed  B,  and  in  settlement  between  A  and  C,  C  was 
allowed  a  credit  for  what  A  owed  B.  B  demanded  the  money  of  C,  and  on  refusal 
brought  suit  Held,  that  the  statute  began  to  run  from  the  demand.  Carroway  v.  Cox, 
Busbee,Law,  (N.  C.)  173.  So  where  upon  a  compromise  of  a  suit  between  A  and  B, 
the  latter  egpreed  to  pay  A's  attorney,  but  neglected  to  do  it,  and  A  was  obliged  to  pay 
it,  it  was  held,  that  A's  right  of  action  accrued  against  B,  when  he  paid  the  money,  and 
no  notice  to  B  was  necessary.  Dearer  v.  Carter,  12  Ired.  (N.  C.)  267.  And  see  also 
Douglas  V.  Elkins,  8  Foster,  (N.  H.)  26.] 

1  Rodman  v.  Hedden,  10  Wend.  (N.  Y.)  R.  600  (per  Sutherland,  J.) ;  Powell  v. 
Smith,  8  Johns.  (N.  Y.)  R.  249. 

'  Butler  V,  Wright,  20  Johns.  (N.  Y.)  367.  See  also  Davies  v.  Humphreys,  6  Mees. 
&  Welsh.  (Ex.)  B.  153;  [Knotts  o.  BnUer,  10  Rich.  Eq.  (S.  C.)  143.] 
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the  plaintifif  had  paid  more  than  his  proportion.  And  it  was  also 
held,  in  an  action  on  the  same  note  against  C,  the  principal,  that 
the  statute  was  a  bar  to  all  except  £  80,  as  the  plaintiff  had  a 
right  of  action  against  the  principal  the  moment  he  paid  anything, 
for  so  much  money  paid  to  his  use.^ 

183.  A  cause  of  action  against  the  representatiyes  of  a  co-surety, 
for  contribution,  accrues  when,  and  not  before,  one  surety  pays  the 
debt  of  the  principal.  One  of  two  sureties  who  has  paid  the  debt 
of  his  principal,  and  files  a  bill  in  equity  for  contribution,  against 
the  heirs  of  his  co-surety,  and  causes  them  all,  who  are  within  the 
reach  of  the  process,  to  be  summoned,  is  entitled  by  the  Revised 
Statutes  of  Massachusetts  ^  to  a  decree  against  them  severally  for 
such  equal  sums  as  amount,  in  the  aggregate,  to  a  moiety  of  what 
he  has  thus  paid,  though  there  are  other  heirs  who  are  not  sum* 
moned.^  .  And  so,  if  one  of  the  heirs  thus  summoned  die  pending 
suit,  his  administrator  is  to  be  summoned  in,  and  the  same  decree 
will  be.  passed  against  him  that  would  have  been  passed  against  his 
intestate.* 

134.  If  a  surety,  as,  for  example,  an  accommodation  indorser, 
pays  a  judgment  obtained  against  him,  by  giving  his  promisBory 
note,  which  is  accepted  by  the  plaintiff  in  satisfaction  of  the  judg- 
ment, and  in  full  of  his  claim,  the  cause  of  action  by  such  surety 
against  the  principal  to  recover  as  for  money  paid  is  perfect ;  and 
in  such  case  the  statute  commences  running,  though  the  note 
remain  unpaid.  Therefore,  under  the  circumstances  of  a  given 
case,  a  plea  of  actio  nan  accrevit  will  bar  a  recovery  by  the  surety 
against  the  principal,  although,  counting  from  the  time  of  the 
actual  payment  of  the  note  given,  the  statute  would  be  no  bar.^ 

^  Davies  v,  Humphreys,  supra. 

*  Revised  Statutes,  c  70. 

*  Wood  p.  Leland,  1  Met  (Mass.)  R.  8S7. 

*  Ibid.  [And  if  one  of  two  sureties  is  sued  by  tbe  payee  of  a  note  before  the  action 
is  barred  by  the  statute,  and  judgment  is  rendered  after  the  statute  would  hare  been  a 
bar,  the  surety  who  pays  the  judgment  has  an  action  over  against  his  co-surety  for  con- 
tribution any  time  within  six  years  from  the  time  of  payment.  Crosby  v.  Wyatt,  10 
Shep.  (Me.)  156.  And  see  also  ante,  \  89.  If  one  of  seyeral  joint  debtors  dies,  the 
Tight  to  proceed  for  the  recoyery  of  the  debt  against  his  representatiye  does  not  accrue 
nntn  the  survivors  become  insolvent  or  irresponsible,  and  the  statute  does  not  begin  to 
run  against  such  action  till  that  time.  Leake  v.  Lawrence,  11  Paige,  (N.  T.)  Ch.  80 ; 
s.  0.  in  Ck>urt  of  Errors,  2  Denio,  (K.  Y.)  577.] 

^  Rodman  v.  Hedden,  10  Wend.  (N.  Y.)  R.  498 ;  Barclay  v.  Gouch,  2  Esp.  R.  571. 
[A  guaranty  that  a  note  payable  at  a  future  day  "  is  due,  and  that  the  maker  has 
nothing  to  file  against  it,"  is  to  be  considered  as  referring  to  the  time  when  the  note 
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135.  Seizure  of  goods  or  lands  upon  execution^  or  a  sale  of 
them  hj  the  sheriff,  is  not  ipso  facto  a  payment  of  the  judgment 
upon  which  the  execution  issued ;  nor  can  it  be  considered  paid 
until  there  be  an  actual  payment,  or  a  final  appropriation  of  the 
money,  so  as  to  enable  the  defendant  to  resort  by  action  to  a  co- 
defendant  or  a  co-surety  for  contribution ;  and  in  such  cases  the 
statute  then  only  begins  to  run.^ 

arrives  at  maturity,  and  from  that  time  the  statute  of  limitadons  begins  to  ran.  Adams 
V.  Clarke,  14  Vt.  9.  Where  a  subsequent  indorser  pa3r8  the  note,  the  statute  rans  in 
fayor  of  the  prior  Indorser  from  the  time  of  payment.    Pope  v.  Bowman,  27  Bliss.  (9 

.Cush.)lM.] 

1  Ljtle  V.  Mehabbj,  8  Watts,  (Penn.)  R.  267;  Rodman  v.  Hedden,  ntpra.  [In 
Massachusetts,  where  it  is  provided  by  statute  that  an  equity  of  redemption  may  be 
sold  on  execution,  and  that  a  bill  in  equity  to  redeem  the  same  may  be  brought  witiiia 
one  year  after  the  sale,  the  time  is  to  be  reckoned  fi'om  the  actual  sale,  and  not  from 
the  commencement  of  the  levy.  Houghton  v.  Field,  2  Cush.  (Mass.)  141. .  The  tenant 
is  liable  to  his  landlord  for  mesne  profits  when  he  surrenders  possession,  and  ftom  that 
time  the  statute  rans.  Doe  v.  Jones,  6  B.  Mon.  (Ken.)  388.  Where  a  mortgage  of 
real  property  is  assigned  as  collateral  secnri^  for  a  debt  other  than  the  mortgage  deb|p 
and  foreclosed  by  the  assignee,  by  whom  the  land  is  afterwards  sold,  the  debt  to  secure 
which  the  assignment  is  made  is  not  paid  by  the  foreclosure,  but  only  by  the  actual  sale 
and  conversion  into  money ;  and  where  the  debt  so  secured  is  that  of  another  person, 
the  right  of  action  of  the  mortgagee  against  him  as  for  money  paid  to  his  use  is  not 
barred  by  the  statute  until  the  expiration  of  six  years  after  such  sale  and  conversion. 
Brown  v.  Tyler,  8  Gray,  (Mass.)  135.  An  action  to  recover  land  sold  for  taxes  mxut 
be  brought  within  two  years  from  the  time  when  the  deed  is  recorded.  Leffingwell  v. 
.Warren,  2  Black,  (U.  S.)  .599.  For  other  cases  illustrative  of  the  question  as  to  when 
the  cause  of  action  accraes,  see  post,  Ch.  XXYIL] 
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CHAPTER   XIII. 

TORTS  QUASI  EX  CONTRACTU. 

136.  It  has  been  before  shown,  that  the  action  of  assumpsit  will, 
in  all  cases,  lie  for  damages  resulting  from  torts  quasi  ex  contractu, 
such  as  malfeasance,  misfeasance,  and  non-feasance.^  The  rule  in 
such  cases  is,  that  the  cause  of  action  arises  immediately  on  the 
happening  of  the  default,  and  is  not  postponed  to  the  damage 
thereby  occasioned.  It  is  true,  that  Lord  Kenyon  said,  in  an 
action  against  an  attorney  for  a  defect  in  the  memorial  of  an 
annuity,  arising  from  his  negligence,  by  which  the  plaintiff  lost 
the  benefit  of  his  annuity,  and  the  money  paid  for  the  same,  that 
the  incliDation  of  his  opiDion  was  (though  he  had  not  made  up 
his  mind  upon  it),  that  the  plea  of  the  statute  was  insufficient,  on 
the  ground  that  the  damage  was  within  six  years.^  But  the  law 
has  since  been  well  settled  in  England,  agreeably  to  the  rule  above 
stated,  and  in  this  country  also.  Thus,  in  England,  in  an  action 
against  an  attorney  for  negligence  in  not  inyesting  the  plaintiff's 
money  on  a  good  security,  the  default  having  happened  more  than 
six  years  before  the  action  was  brought,  it  was  held  that  the 
remedy  was  barred,  though  the  discovery  of  the  default  was  within 
six  years.^  The  same  principle  was  enforced  in  a  case  in  the 
Supreme  Court  of  New  York.  In  this  case,  the  defendant  had 
agreed  to  remove  his  goods  from  a  warehouse  in  1803,  but  neg- 
lected to  do  so ;  and  in  consequence  of  which,  the  plaintiff,  in 
1806,  was  obliged  to  pay  damages  to  the  person  to  whom  he  had 
sold  it.    The  cause  of  action,  it  was  determined,  accrued  when 

1  S«e  anU,  Ch.  IX.  §  71. 

s  4  Esp.  B.  IS. 

'  Brown  v,  Howard,  4  Moore,  B.  508 ;  8.  o.  2  B.  &  Bing.  B.  73.  Other  English 
eoBtB,  Howdl  V.  Yonng,  6  Bam.  &  Cres.  B.  259 ;  Battley  v,  Faulkner,  3  Bam.  &  Aid. 
B.  28S ;  [Cook  v.  Bives,  IS  S.  &  M.  (Mim.)  328.  In  an  action  for  a  breach  of  war. 
nnty  of  soundness,  the  statute  rans  from  the  date  of  the  contract^  and  not  from  the  time 
when  the  injury  befalls  the  purchaser.  Bancum  v,  Streater,  5  Jones,  Law,  (N.  C.)  70. 
But  in  Pennsylvania  it  has  been  recently  held  that  the  statute  docs  not  begin  to  ran  tiU 
the  negligence  comes  to  the  knowledge  of  the  dient.  Derrickson  v,  Cady,  7  Barr, 
(Fenn.)  27.    And  see  poit^  \  139.] 
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the  defendant  neglected  to  remove  the  goods,  in  1803,  and  not 
when  the  plaintiff  was  obliged  to  pay  damages  in  1806.^ 

137.  The  gist  of  an  action  of  assumpnt  for  the  violation  of  a 
special  contract  is  the  breach  of  such  contract,  and  not  any  result- 
ing, or  collateral  damage  occasioned  thereby.  The  statute  runs, 
therefore,  from  the  time  when  the  contract  is  broken,  and  not  from 
the  period  when  any  damage  arising  therefrom  is  sustained  by  the 
plaintiff;  and  although  such  damage  accrue  within  six  years,  the 
action  is  defeated  by  the  statute,  if  the  contract  was  broken  beyond 
that  period.^  Where  A,  under  a  contract  to  deliver  spring  wheat, 
delivered  to  B  tvinter  wheat ;  and  B  having  again  sold  the  same  as 
spring  wheat,  had,  in  consequence,  been  compelled  by  action  to 
pay  damages  to  his  vendee,  and  afterwards  sued  A  in  assumpsit^ 
for  his  breach  of  contract,  alleging,  as  a  special  injury,  the  dam* 
ages  so  recovered,  it  was  held,  that  although  the  special  damage 
occurred  within  six  years,  yet,  as  the  breach  of  the  contract  had 
happened,  and  was  known  to  B  more  than  six  years  before  that 
period,  the  statute  of  limitations  was  a  bar  to  his  action.^  In  this 
case,  Mr.  Justice  Bailey  said,  ^^  that  this  was  an  action  for  a  breach 
of  contract,  and  the  cause  of  action  arises  at  the  time  when  the 
contract  is  broken.  Since  that  time  certain  damages  have  re- 
sulted from  that  breach  of  contract.  The  breach  of  the  contract, 
however,  is  the  gist  of  the  action,  and  the  special  damage  is  stated 
merely  as  a  measure  of  the  damages  resulting  from  that  cause  of 
action.  One  of  the  objects  of  the  statute  was,  that  actions 
should  be  brought  to  trial  at  a  period  of  time  when  the  defendant 
could  be  prepared,  with  his  witnesses,  to  meet  the  charge,  which 
would  not  be  the  case  if  the  action  might  be  postponed  to  an  indefi- 

1  M'Kerras  v.  Gardner,  8  Johns.  (N.  Y.)  R.  137.  [A  agreed  to  sell  the  plaintiff's 
negro  in  another  State,  collect  his  hire,  and  on  his  return  pay  off  a  certain  judgment 
He  returned  to  the  State  but  did  not  pay  off  the  judgment,  and  it  was  held  that  the 
statute  began  to  run  against  the  plaintiff's  demand  upon  him,  at  the  time  of  his  return. 
Baines  v,  William,  S  Ired.  (N.  C.)  481.  But  where  a  sheriff  collected  part  of  an  exe- 
cution, but  failed  to  indorse  the  amount  thereon,  and  afterwards  collected  the  whole, 
but,  upon  the  representation  of  the  execution  debtor  that  he  had  already  paid  a  part, 
promised,  if  it.  were  so,  to  refund  the  amount  previously  paid,  it  was  held  that  the  stat- 
ute of  limitations  began  to  run  from  the  time  of  the  promise,  and  not  from  the  time  of 
receiving  the  money,  or  from  the  time  of  the  fiulure  to  pay  it  over.  Tarkington  v. 
Hassell,  5  Ired.  (N.  C.)  359.] 

>  Howell  V.  Young,  4  Bam.  &  Ores.  R.  S59 ;  Rankin  v,  Woodworth,  3  Penn.  R.  48 ; 
[Smith  V.  Fox,  6  Hare,  386 ;  0.  o.  12  Jur.  130.] 

"  Battley  v,  Faulkner,  3  Bam.  &  Aid.  B.  288. 


CHAP.  Xm]  TORTS  QUASI  EX  CONTRACTU.  119 

nite  period."  He  then  put  the  following  case,  to  show  what  the 
consequences  might  be,  if  the  party  was  bound  only  to  sue  out  his 
writ,  at  the  time  when  the  measure  of  damages  was  ascertained, 
and  not  when  the  contract  was  broken :  "  Suppose  the  present 
plaintiff  had  sold  the  wheat  to  S  and  he  had  sold  it  again  to  A, 
and  A  to  B,  and  B  to  C ;  then  suppose  G  to  wait  for  five  years, 
and  then  to  bring  an  action  against  B  and  recover ;  and  that  at 
the  end  of  five  years  more  B  should  bring  an  action  against  A,  and 
that  A  at  the  end  of  another  five  years,  brought  an  action  against 
S,  and  that  S  took  five  years  more  before  he  brought  his  action 
against  the  present  plaintiff.  Then  each  party  having  acquired  a 
new  five  years  after  the  original  transaction,  brings  an  action 
against  the  present  defendant."  It  was  by  putting  an  extreme 
case,  he  said,  that  the  propriety  of  a  rule  was  often  tried.^ 

^  [The  doctrine  as  stated  in  the  text  has  been  recently  applied  in  what  the  coart 
tfaoof^ht  a  case  of  extreme  hardship  upon  the  plfuntiff.  The  facts  were,  that  the  defend- 
ant had  contracted  to  sell  the  plaintiff  a  quantity  of  salt,  bat  the  salt  having  been  de- 
stroyed, npon  the  plaintiff's  demand  for  delivery,  the  defendant  pnrposely  prolonged 
negotiations  till  the  statutory  limitation  for  bringing  the  action  had  expired,  and  then 
refased,  whereupon  Ae  plaintiff  brought  suit  It  was  held,  that  the  action  was  barred, 
and  that  it  should  have  been  brought  within  six  years  from  the  demand,  as  the  non- 
delivery at  that  time  was  a  breach  of  the  contract.  East  India  Co.  v,  Paul,  1  Eng.  L.  & 
£q.  44.  Lord  Campbell,  who  delivered  the  opinion  of  the  court,  held  the  following 
language :  "  It  would  have  been  very  satisfactory  to  us  if,  consistently  with  the  rules 
of  law,  we  could  have  found  evidence  to  show  that  any  cause  of  action  stated  in  the 
declaration  arose  to  the  plaintiff  within  six  years  before  the  commencement  of  his  suit. 
There  seems  no  doubt  that  the  defendants  have  broken  their  contract  with  him,  and  that 
if  he  had  commenced  his  action  against  them  in  February,  1832,  instead  of  agreeing  to 
the  inquiry,  which  was  conducted  so  tediously,  he  would  have  been  entitled  to  damages 
equivalent  to  the  salt  which  remained  undelivered.  But  this  inquiry,  through  the  fault 
of  the  company's  servants,  was  not  terminated  till  the  1 6th  May,  1838.  Almost  as  soon 
as  the  final  refusal  of  the  company  to  return  any  part  of  the  purchase-money  was  com- 
municated to  the  plaintiff,  he  commenced  the  present  action.  It  will,  therefore,  be  an 
extreme  hardship  on  him,  if,  by  reason  of  this  delay,  which  they  occasioned,  they  may 
successfully  defend  themselves  by  pleading  the  statute  of  limitations.  But  it  is  the  duty 
of  all  courts  of  justice  to  take  care,  for  the  general  good  of  the  community,  that  hard 
cases  do  not  make  bad  law.  Upon  the  special  counts  of  the  declaration,  the  cause  of 
action  disclosed  is  the  refusal  to  deliver  the  residue  of  the  salt  purchased  and  paid  for. 
When  did  this  accrue  ?  From  that  point  of  time  the  statute  of  limitations  began  to  run, 
and  when  it  once  began  to  run  nothing  could  stop  it,  so  that,  in  six  years  thereafter,  the 
right  of  suit  was  barred.  The  rule  is  firmly  established,  that  in  assumpsit  the  breach  of 
contract  is  the  cause  of  action,  and  that  the  statute  runs  from  the  time  of  the  breach, 
even  where  there  is  fraud  on  the  part  of  the  defendant.  That  is  laid  down  in  Battley  v. 
Faulkner,  3  B.  &  Aid.  288 ;  Short  v.  Macarthy,  Id.  626 ;  and  Brown  v.  Howard,  2  Br.  & 
B.  73.  When  the  plaintiff  tried  to  obtain  the  10,000  maunds  of  salt,  and  he  was  told 
by  the  agents  of  the  company  that  there  was  no  salt  in  the  golahs  to  deliver  to  him,  the 
contract  was  undoubtedly  broken,  and  the  cause  of  action  had  accrued."] 
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138.  Where  a  note  was  indorsed  by  the  holders  to  a  bank  for 
collection,  whose  notary  negligently  omitted  to  charge  a  prior  in- 
dorser,  by  givuig  notice  of  non-payment,  and  the  bank  was  sued 
by  their  indorsers  for  neglect,  and  compelled  to  pay  damages ;  it 
was  held,  in  an  action  of  assumpsit  against  the  notary,  that  the 
cause  of  tiction  arose  immediately  on  the  omission.  The  bank, 
therefore,  not  having  sued  till  more  than  six  years  after,  were 
barred  by  the  statute.  And  this,  though  the  former  suit  and  re- 
covery thereon  against,  and  payment  of  damages  by  the  bank  to 
the  holders,  were  all  within  six  years  of  the  suit  against  the  notary.^ 

139.  A  promissory  note  was,  by  the  plaintiff,  placed  in  the 
hands  of  an  attorney  for  collection,  and  the  circumstances  of  his 
management  were,  that  he  instituted  an  action  of  assumpsit  there- 
on against  the  drawer  on  the  7th  of  May,  1820,  but  neglected  to 
do  so  against  the  indorser.  The  drawer  proved  insolvent.  On 
the  8th  of  February,  1821,  the  attorney  sued  the  indorser,  but 
committed  a  fatal  mistake  by  a  misnomer  of  the  plaintiff;  upon 
which,  after  passing  through  the  successive  courts  of  the  State, 
the  judgment  of  nonsuit  was  finally  rendered  against  the  plaintiff. 
Before  that  time,  the  action  against  the  indorser  was  barred  by  the 
statute  of  North  Carolina  (the  time  being  three  years),  on  the  9th 
November,  1822.  The  suit  was  instituted  on  the  27th  January, 
1825.  The  questions  in  the  case  were,  whether  the  statute  com- 
menced running  when  the  error  was  committed  in  the  commence- 
ment of  the  action  against  the  indorser ;  or  whether  it  commenced 
from  the  time  that  the  damage  was  developed  and  became  definite. 
It  was  held,  that  the  statute  began  to  run  from  the  time  of  com- 
mitting the  error  by  the  misnomer  in  the  action  against  the  indor- 
ser.^ The  same  was  held  in  an  action  against  an  attorney  for 
negligence  in  Alabama.^ 

140.  In  an  action  on  a  bond  given  for  the  liberty  of  the  jail 
yard,  in  which  there  was  proof  of  two  breache8,  at  different  periods, 
it  was  held,  that  a  special  act  of  limitations  by  which  such  actions 
are  limited  to  one  year,  commenced  running  at  the  time  of  the 
first  breach ;  the  amount  recoverable  therefor  being  the  same  as 
for  both  breaches.* 

1  Bank  of  Utica  v.  Childs,  6  Cowen,  (N.  T.)  R.  238.    And  eek  also  Niagara  Bank  v. 
Plomb,  9  Wend.  (N.  Y.)  R.  287  ;  [The  Governors.  Gordon,  15  Ala.  72.] 
3  VTilcox  V.  Executors  of  Plammer,  4  Peters,  (U.  S.)  R.  172. 

*  Mnrdis  v.  Shackelford,  4  Ala.  R.  495.    [Bat  see  ante,  \  186,  note.] 

*  Brown  v.  Houdlette,  1  Fairf.  (Me.)  R.  399.    [But  where  more  than  twenty  years 
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141.  If  an  action  be  commenced  immediately  when  a  person 
becomes  chargeable  with  negligence  or  unskilfulness,  perhaps  no 
more  than  nominal  damages  may  be  proved,  and  no  more  recov- 
ered ;  but  on  the  other  hand,  it  is  perfectly  clear  that  the  proof  of 
actual  damage  may  extend  to  facts  that  occur  and  grow  ont  of  the 
injury,  even  up  to  the  day  of  the  verdict.  If  so,  it  is  clear  that 
the  damage  is  not  the  cause  of  the  action.^ 

142.  There  may  be  sometimes  a  difference  of  opinion  as  to  the 
precise  time  at  which  the  default  should  be  fixed.  Where  a  cap- 
tain of  a  ship  insured  carried  her  barratrously  out  of  the  course 
of  her  voyage,  and  procured  her  to  be  condemned  in  a  Vice- Ad- 
miralty Court,  sold  her,  and  delivered  her  up  to  the  purchaser, 
and  the  loss  was  laid  in  the  declaration  to  have  been  by  the  barra- 
try of  the  master,  it  was  held,  on  the  plea  of  the  statute,  that  it 
was  only  from  the  last  event  that  the  statute  began  to  run,  as  be- 
tween the  assured  and  the  underwriter.^  In  an  action  against 
persons  who  had  been  directors  of  a  bank  in  Massachusetts,  found- 
ed on  the  equity  of  the  statute  incorporating  the  bank,  for  mis- 
management of  the  affairs  thereof,  it  was  held,  that  the  action  was 
barred  when  six  years  had  elapsed  from  the  time  the  bank  became 
publicly  insolvent.  It  was  also  held,  that  although  the  act  of  lim- 
itations is  not  applicable  to  bank-notes,  where  an  action  is  brought 
thereon  against  the  corporation,  as  the  notes  are  never  paid  unless 
given  up  by  the  holder,  at  the  time  of  the  payment,  yet  where  the 
action  is  brought  against  the  directors,  and  is  founded  on  their  im- 

after  the  making  of  the  bond  a  sheriff  bronght  an  action  against  his  dcpatj  on  his  bond, 
among  other  things,  to  aeconnt  once  in  six  months,  and  alleged  that  the  deputy  had 
rendered  no  account  since  his  appointment,  it  was  held,  that  although  there  was  a 
breach  of  the  condition  of  the  bond  more  than  twenty  years  before  action  brought,  yet 
the  sheriff  was  entitled  to  recover  for  all  breaches  within  twenty  years.  Austin  v. 
Moore,  7  Met.  (Mass.)  116;  Amott  v,  Holden,  16  Eng.  Law  &  £q.  142.  And  see 
anU,\\  110,  111.] 

1  Wilcox  V.  Executors,  supra.  And  see  Sheriff  of  Norwich  v.  Bradshaw,  1  Cro. 
Eliz.  53.  [Where  a  person  has  been  guilty  of  negligence  or  a  breach  of  duty,  the  gist 
of  the  action  is  the  negligence  or  breach  of  duty,  and  not  the  injury  consequent  thereon. 
The  statute,  therefore,  begins  to  run  from  the  negligence  or  breach,  whether  the  action 
in  point  of  form  be  case  or  assumpsit  Argall  v,  Bryant;  1  Sandf.  (N.  T.)  Sup.  Ct. 
98;  Sinclair  V.  Bank,  8  Strobh.  (a.  c.)  844;  Ellis  v.  Kelso,  18  B.  Mon.  (Ey.)  296; 
Lathrop  v.  Snellbakcr,  6  Ohio,  (n.  b.)  276;  Gustin  v.  Jefferson,  15  Iowa,  (7  With.) 
158.  The  right  of  a  town  to  recover  damages  of  a  railroad,  incurred  by  reason  of  the 
negligence  of  the  latter,  accrues  when  the  liability  of  the  town  is  fixed  and  ascertained. 
Yeazie  v,  Penobscot  R.  R.,  49  Me.  126.] 

>  Hibbert  v,  Martin,  1  Camp.  B.  539. 
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puted  malfeasance  or  non-feasance,  there  was  no  distinction  in  the 
application  of  the  act  of  limitations  between  such  a  case  and  any 
other  special  action  on  the  case.^  Where  a  sheriff  was  sued  for  an 
insufficient  return  upon  an  original  writ,  by  reason  of.  which  the 
judgment  rendered  in  that  suit  was  reversed,  it  was  held,  that 
the  statute  began  to  run  from  the  time  of  the  return,  and  not  from 
the  reversal  of  the  judgment.  The  court  considered  that  the 
plaintiff  should  be  presumed  to  have  seen  the  defect  in  the  return 
when  it  was  made  in  the  clerk's  office,  and  that  he  should  have 
procured  its  amendment.^  So  in  an  action  against  an  officer  for 
taking  insufficient  bail,  in  which  the  plaintiff's  counsel  contended 
that  the  right  of  action  against  the  officer  did  not  commence  until 
the  insufficiency  was  ascertained  by  the  execution  issued,  on  the 
scire  facias  being  returned  unsatisfied.  But  the  opinion  of  the 
court  was,  that  the  plaintiff  might  have  commenced  his  action 
against  the  defendant  immediately  after  the  return  of  non  est  inr 
ventus  upon  his  execution  against  the  principal  debtor ;  and  as 
more  than  six  years  had  elapsed  from  that  time  before  action 
brought,  the  action  was  barred.^ 

1  Hinsdale  v,  Larned,  16  Mass.  R.  68.  [And  see  Baker  v.  Adas  Bank,  9  Met 
(Mass.)  182.    And  see  ante^  \  95,  note.] 

2  Miller  v.  Adams,  16  Mass.  R.  456.    See  Fisher  v.  Pond,  1  Hill,  (N.  T.)  R.  672. 

'  Mather  v.  Green,  17  Mass.  R.  60.  If  the  action  against  a  sheriff  is  for  an  escape, 
it  mnst  be  bronght  within  six  years  from  the  time  of  the  escape.  Cockran  v.  Welby,  3 
Mod.  R.  222.  And  see  French  v.  O'Neil,  2  Har.  &  M'Hen.)  Md.)  R.  401.  [West  v. 
Rice,  9  Met.  (Mass.)  564.  Where  a  sheriff  collects  money  on  an  execution  and  returns 
it  satisfied,  but  does  not  pay  it  over,  the  responsibility  of  his  surety  is  fixed  by  the  re- 
turn, and  the  statute  begins  to  run  in  his  favor  from  that  time.  Goyemor  v.  Stonum, 
II  Ala.  679.  And  where  a  sheriff  has  received  money  on  a  scire  facias,  the  statute  runs 
in  his  favor  from  the  time  when  it  was  received.  Thompson  t;.  Central  Bank,  9  Geo. 
413.  And  see  Edwards  v.  Ingraham,  SI  Miss.  ^2  George,)  272.  But  in  Massachu- 
setts it  was  held,  in  an  action  against  the  sheriff  for  money  by  him  collected  on  an  exe- 
cution which  was  returned  satisfied,  that  the  statute  did  not  begin  to  run  against  the 
execution  creditor  until  a  demand  was  made,  as  he  had  till  then  no  cause  of  action. 
Weston  V.  Ames,  10  Met.  (Mass.)  244.  So  in  Louisiana,  Pitkin  v.  Roxuseau,  14  La. 
An.  511.  And  where  a  sheriff  has  taken  insufficient  sureties  in  replevin,  the  statute 
begins  to  run  from  the  time  when  the  plaintiff  fails  to  return  the  property  replevied  on 
demand  after  judgment  therefore.  Harriman  v.  Wilkins,  2  App.  (Me.)  93.  And  the 
right  of  action  of  an  attorney  against  a  sheriff  for  taking  insufficient  bail  accrues  when 
the  attorney's  lien  for  his  costs  is  perfected  by  the  rendition  of  judgment.  Newbert  v, 
Cunningham,  50  Me.  231.  But  where  a  sheriff,  contrary  to  his  instructions,  neglects  to 
attach  sufficient  property,  as  he  might  have  done,  a  cause  of  action  arises  against  him 
on  the  return  of  the  writ,  and  the  statute  then  begins  to  run,  and  not  from  the  time 
when,  by  a  levy  of  the  execution,  the  insufficiency  of  the  property  is  ascertained.  Betta 
V,  Norris,  8  Shep.  (Me.)  314;  Garlin  v.  Strickland,  27  Me.  (14  Shep.)  443.    But  the 
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doctrine  of  Betts  v.  Norris  has  been  denied  in  Connecticnt,  in  Bank  of  Hartford  Co.  v. 
Waterman,  26  Coon.  324,  upon  grounds  and  distinctions  which  certainly  are  obyious, 
and  of  so  much  importance  that  we  feel  warranted  in  giving  the  opinion  of  the  major- 
ity of  the  conrt  in  full ;  Ellsworth,  J.,  dissenHente.  The  sheriff  made  return  on  the  writ 
that  he  had  attached  a  certain  piece  of  land  belonging  to  the  defendant,  and  had  left 
with  the  town  clerk  a  true  and  attested  copy  of  the  writ  and  of  his  indorsement  thereon. 
Be  had  in  fact  left  with  the  town  derk  a  copy  of  the  writ  with  an  indorsement  thereon, 
that  he  had  attached  a  different  piece  of  land  from  the  one  described  in  his  return.  The 
error  w|^  not  discovered  until  the  debtor  had  failed,  and  had  no  property  npon  which  to 
levy  execution.    The  opinion  by  Storrs,  C.  J.,  was  as  follows :  — 

"  This  action  is  founded  on  the  neglect  of  an  officer  to  make  a  valid  attachment  of 
real  estate,  and  a  false  return  that  he  had  made  such  attachment,  whereby  the  plaintifis, 
when  they  undertook  to  enforce  their  supposed  lien  by  the  levy  of  an  execution,  to  their 
surprise  failed  to  obtain  satisfiiction,  and  lost  their  debt.  The  defendant  meets  these 
averments  with  a  plea  of  the  statute  of  limitations,  which  restricts  the  right  of  suit  for 
such  injuries  to  a  period  of  two  yean  next  after  it  shall  accrue.  Ignorance  of  his  rights, 
on  the  part  of  the  person  against  whom  the  statute  has  begun  to  run,  will  not  suspend 
its  operation.  He  may  discover  his  injury  too  late  to  take  advantage  of  the  appropriate 
remedy.  Such  is  one  of  the  occasional  hardships  necessarily  incident  to  a  law  arbitra- 
rily making  legal  remedies  contingent  on  mere  lapse  of  time.  Brown  v.  Howard,  2  Brod. 
&  B.  73 ;  Sims  v.  Brutton,  1  Eng.  L.  &  £q.  B.  446 ;  Short  v.  McCarthy,  3  B.  &  Aid. 
626 ;  Blair  v.  Bromley,  5  Hare,  542 ;  Batley  t;.  Eaulkner,  8  B.  &  Aid.  288.  Strong 
equitable  considerations  in  &vor  of  the  present  plaintifis  seem,  however,  to  grow  out  of 
the  fact  that  they  were  actually  betra^  into  ignorance  of  their  rights  by  the  wrongful 
acts  of  the  defendant  himself;  that  they  were  misled  by  the  very  record  to  which  thej 
might  and  should  rightfully  refer  for  knowledge  of  their  rights,  and  of  which  the  defend- 
ant was  himself  the  author,  having  verified  it  under  his  official  oath.  It  is  palpably 
unjust  for  the  defendant  to  set  up  the  statute  as  a  defence  under  such  circumstances ;  to 
do  so  is  in  one  sense  taking  advantage  of  his  own  wrong.  Yet  it  is  difficult  to  see  that 
he  is  not,  by  the  clear  provisions  of  the  statute  itself,  protected  in  so  doing ;  nor  are  we 
aware  of  any  well-established  doctrine  by  which  a  party  in  a  court  of  law  can  be  pro- 
hibited, on  the  score  of  equitable  estoppel,  fiom  defending  himself  under  a  public  statute, 
designed  to  be  of  universal  operation  in  the  matter  of  legal  remedies.  Lord  Campbell 
properly  suggested,  relative  to  a  controYcrsy  not  unlike  the  present,  that  'hard  cases 
must  not  make  bad  Uw.'  East  India  Co.  v,  Paul,  1  Eng.  L.  &  Eq.  R.  44,  48.  At  the 
same  time,  if  the  dictum  of  Lord  Mansfield  (Bree  v.  Holbeck,  Doug.  R.  655),  that  'there 
may  be  cases  which  fraud  will  take  out  of  the  statute  of  limitations,'  were  confirmed  by 
direct  adjudication,  we  should  be  reluctant  to  withhold  the  application  of  the  doctrine  in 
the  present  instance.  See  Blair  v.  Bromley,  mpra.  These  views  are,  however,  immar 
terial  to  either  party;  as  the  cause  of  action,  in  our  judgment,  accrued  —  that  is  to  say, 
became  complete  and  perfect  —  within  two  years  next  previous  to  the  commencement  of 
the  present  suit  Whether  the  true  basis  of  the  injury  eventually  suffered  by  the  plain- 
ti£b  was  the  neglect  to  serve  the  process  or  the  fiilse  retam,  it  cannot  be  usdfhl  to  deter- 
mine, as  neither  of  these  facts  singly  or  both  together,  in  our  opinion,  would  be  enough 
to  constitute  a  cause  of  action.  No  right  to  sue  became  lodged  in  the  plaintifis  until  a 
certain  amaequence  resulted  from  one  or  both  of  these  breaches  of  duty  by  the  officer. 
If  this  be  so,  that  the  damnifying  consequences  of  the  defendant's  violation  of  duty  are 
an  essential  ingredient  in  the  plaintiffs'  cause  of  action,  the  statute  of  limitations  cannot 
begin  to  run  until  this  cause  of  action  becomes  complete.  The  consequences  are  not,  in 
such  a  case,  mere  aggravating  circumstances,  enhancing  a  legal  injury  already  suffered  or 
inflicted ;  nor  are  they  the  mere  devehj^iad  of  such  a  previous  injury,  through  which 
development  the  party  is  enabled  for  the  first  time  to  ascertain  or  appreciate  the  &ct  of 
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tiw  injary;  bvt,  inMmiieh  aB  m  legal  wrong  existed  before,  they  are  an  indlspeneable 
element  of  the  iojnrj  itself,  and  must  therefore  themselves  fix,  or  may  fix,  the  period 
when  the  statute  of  limitatioiis  shall  begin  to  ran.  Anthorities  can  hardly  strengthen  a 
proposition  so  manifestly  just  If  we  are  wrong,  some  strictly  legal  injuries  might  never 
for  a  moment  be  capable  of  redress.  For  instance,  so  mnch  time  might  accrue  between 
the  injurious  act  of  bringing  a  vexations  suit  and  its  final  termination  in  fiivor  of  the 
defendant  therein  that,  if  the  original  act  were  the  entire  gronamen  of  the  letter's  suit 
against  the  wrong-doer,  he  might  be  barred  of  his  remedy  before  his  right  to  redress 
ever  vested  in  him  for  a  single  hour.  But  authorities  are  not  wanting  on  thi»  point 
When  the  injury,  however  slight,  is  complete  at  the  time  of  the  act,  the  statute  period 
commences.  Woodsworth  i^.  Harley,  1  B.  &  Ad.  391.  But  when  the  act  is  not  legally 
injurious  until  certain  consequences  occur,  the  statute  begins  to  ran  from  the  consequen- 
tial injury.  Roberts  v.  Bead,  16  East,  215.  In  Gillon  v.  Bodington  (1  Car.  &  P.  541), 
it  is  agreed  that  the  language  of  the  English  statute  was  even  somewhat  strained  to 
make  its  constraction  comport  with  this  very  jast  principle,  —  the  limitation  by  that 
enactment  taldng  date  from  the  '  fact  committed,'  and  the  court  extending  the  meaning 
of  this  term  so  as  to  make  consequential  damage  one  essential  part  of  the  fact  referred 
to.  It  only  remains,  therefore,  to  determine  whether  a  neglect  to  serve  mesne  process, 
or  a  false  return  of  such  process,  is  actionable  in  itself,  or  whether  it  becomes  so  only  when 
a  real  injury  follows  from  it  No  distinction  can  be  drawn  between  a  neglect  to  serve  and 
a  fieilse  return  in  deciding  the  point  presented.  Lord  Denman,  in  Wylie  o.  Birch,  4  A. 
&  £.  566.  The  case  of  Planck  v.  Anderson,  5  T.  R.  37,  early  settled  the  doctrine  that, 
when  an  escape  on  mesne  process  took  place,  the  only  remedy  for  the  plaintiff  was  an 
action  on  the  case  for  the  consequential  injury,  and  that,  'if  no  damage  be  sustained,  the 
creditor  has  no  cause  of  action.'  Boiler,  J.  Of  the  contrary  decision  of  Barker  v. 
Green.(2  Bing.  317),  we  shall  take  occasion  to  speak  hereafter.  After  the  latter  decis- 
ton,  in  1836,  Lord  Abinger,  at  the  Exchequer  Chamber,  in  a  colloquy  with  counsel, 
took  strong  ground  against  the  idea  that  an  officer  was  at  all  events  liable  in  nominal 
damages  for  neglect  to  serve  mesne  process.  Brown  v.  Jarvis,  1  Mees.  &  Wels.  708. 
Two  years  after,  the  same  court  unequivocally  denied  the  right  of  a  plaintiff  to  subject 
an  officer  for  an  escape  on  mesne  process,  unless  he  had  sustained  actual  damage  or 
delay  of  his  soit  thereby.  Williams  v.  Mostyne,  4  Mees.  &  Wels.  145.  They  ex- 
pressly disapprove  Barker  t;.  Green,  suggesting,  pertiaps  incorrectly,  that  it  is  loosely 
reported.  Lord  Denman,  while  delivering  the  judgment  of  the  court  of  Queen's  Bench 
in  1839,  used  tliis  language :  '  No  damage  is  stated,  unless  some  Ugad  damage  necessarily 
results  from  the  neglect  of  the  sheriff  [to  arrest  on  mesne  process].  We  do  not  think 
that  any  such  damage  does  necessarily  result'  That  ii  to  say,  the  act  is  not  in  itself 
legally  injurious. 

''  The  Supreme  Court  of  New  Hampshire  early  decided  that  a  sheriff  is  not  liable  to 
an  action  for  an  escape  on  mesne  process,  if  he  have  the  body  at  the  retura  of  the  writ 
Cady  V.  Huntington,  1  N.  H.  138.  In  Clark  v.  Smith,  which  was  twice  before  the 
Supreme  Court  of  this  State  (9  Conn.  379, 10  Id.  1),  and  in  which  the  court  decided  that 
a  creditor's  recovery  against  a  sheriff  for  an  escape  on  mesne  process  mast  be  restricted 
to  his  actual  damage,  the  doctrine  of  Justice  BuUer,  enunciated  in  Planck  v.  Anderson, 
and  quoted  above,  was  cited  by  the  court  in  full  without  dissent  9  Id.  386.  Upon 
the  second  trial  of  the  cause,  the  jury  found  for  the  defendant,  the  court  below  having 
instructed  them  that  the  defendant  was  liable  only  for  damages  which  the  plaintiff  had 
sustained  by  reason  of  the  officer's  neglect  This  might  have  been  construed  to  award 
no  damages  whatsoever,  unless  some  actual  injury  was  shown.  The  jury,  at  all  events, 
felt  themselves  at  liberty  to  act  under  snch  a  rule;  and,  although  the  case  was  not 
brought  before  the  Supreme  Court  on  accouft  of  a  verdict  against  evidence,  yet  that 
tribunal  seem  freely  to  have  assumed  that  the  judge's  chaige  to  the  jury  was  susceptible 
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of  the  oonstnietion  just  suggested,  and  therenpon  indorse  the  Terdict.  Judge  Bisstf 
aajs :  *  The  jury  were  directed  to  gire  damages  commensnrate  with  the  loss  sustained 
hj  the  officer's  neglect  For  anght  that  appears,  they  ha?e  done  so ;  and  neither  the 
principles  of  justice  nor  an j  rule  of  law  demands  of  us  that  we  shonld  interfere  with 
their  verdict.'  We  must  belieye  that  the  law  is  settled,  that  actual  damage  is  an  es8efr> 
tial  element  in  a  cause  of  action  relating  to  a  negligent  sendee  or  false  return  of  mesne 
process.  Boscoe's  Nisi  Prins,  609.  2  Sannd.  PL  &  £▼.  678.  Something  maj  properly 
be  said  of  decisions  which  our  examination  of  this  case  has  brought  to  light,  and  which 
hare  an  aspect  adverse  to  the  views  adopted  by  ns.  Before  discussing  them,  it  is  well  to 
jemark,  that  a  distinction  is  often  drawn  in  the  books  between  a  cause  of  action  growing 
out  of  a  non-fSeasance  or  misfeasance  relating  to  mesne  process,  and  the  same  when  they 
concern  writs  of  execution.  We  believe  the  difierence  between  the  two  cases  to  be  prao 
tical  rather  than  theoretical.  We  have  no  doubt  that  actual  damage  must  be  the  basis 
of  recovery  in  both  ( Wylie  v.  Birch,  tupra) ;  but  that  it  is  presumed  to  be  incident  to 
4me,  and  not  to  the  other.  The  burden  of  proof  lies  on  the  plaintiff  in  the  latter  instance 
to  show  some  actual  damage ;  in  the  former,  on  the  defendant  to  show  that  there  hat 
been  none.  It  has  been  held,  that  if  an  officer  charged  with  a  false  return  on  final  pro- 
cess can  prove  that  after  the  return  the  debtor  became  a  legal  bankrupt,  so  that  the 
holding  of  the  body  could  have  been  of  no  avail  to  tiie  creditor,  a  complete  defence  is 
established;  and  that  a  plea  in  bar,  setting  up  the  bankruptcy  only,  is  a  complete 
answer  to  the  action.  Wylie  v.  Birch,  tupra.  Now  it  is  idle  to  say  that  proof  of 
actual  damage  is  not  necessary  in  the  case  of  an  omission  to  execute  final  process,  whea 
disproof  of  such  damage  is  a  perfect  defence.  If  a  trespass  is  made  upon  land,  the  act 
is  legally  injurious ;  nominal  damages  at  least  must  be  awarded.  The  trespasser  cannot 
establish  a  complete  defence  by  proving  there  was  no  real  loss  to  the  plaintiff.  Still, 
courts  have  sometimes  ruled  that  they  will  presume  some  actual  damage  to  be  neces- 
sarily incident  to  a  breach  of  duty  in  reference  to  final  process.  The  body  being  held 
by  an  execution  for  the  payment  of  the  debt,  not  for  its  security  merely,  they  have  re- 
garded an  escape,  even  for  a  short  time,  as  suspending  the  debtor's  inducement  to  peiv 
form  his  duty  of  immediaUiy  paying  his  obligation,  as  taking  away  from  the  creditor,  for 
the  time  being,  that  which  the  law  gives  him  as  his  mttUfiMOtion,  and  as  invading  his  right 
to  the  constant,  uninterrupted  detention  of  the  debtor's  body.  But  no  such  inference, 
however  regarded,  arises  in  the  case  of  a  neglect  to  retain  the  custody  of  a  debtor  on 
mesne  process.  The  debt  may  notwithstanding  be  perfectly  secure,  and  enforced  as 
promptly  as  if  the  security  was  constantly  under  the  control  of  the  officer. 

"  To  return  :  Barker  v.  Green  was  an  action  for  a  failure  to  aitest  on  mesne  process. 
The  jury,  finding  no  actual  damage,  rendered  a  verdict  of  one  farthing.  An  attempt, 
with  a  view  to  costs  only,  was  made  to  set  aside  the  verdict.  The  court  refused  the 
motion,  holding  that,  'if  there  was  a  breach  of  duty,  the  law  must  presume  somo 
damage.'  In  Betts  v.  Norris,  a  decision  of  the  Supreme  Court  of  Maine,  much  noticed 
at  the  bar,  the  opinion  of  the  majority  of  Uie  bench  seems  to  rest  on  the  same  idea, 
that  a  breach  of  official  duty  is  necessarily  a  violation  of  the  individual  legal  rights  of 
the  person  in  whose  favor  the  duty  is  to  be  performed.  21  Me.  814.  We  cannot 
assent  to  the  sweeping  doctrine  of  these  cases.  It  would  invite  interminable  and  prs- 
posterons  litigation.  We  apprehend,  as  has  been  suggested  by  the  counsel  for  the  pl«n* 
tifis,  that  a  distinction  is  to  be  observed  between  breaches  of  publie  duty  and  breaches  of 
duty  to  individuals ;  such,  for  instance,  as  those  created  by  contract,  whereby  each  party 
enters  into  and  defines  for  himself  an  Immediate  obligation  to  the  other.  In  the  latter 
case,  the  breach  of  such  an  obligation  is  a  direct  and  immediate  wrong  to  the  other,  so 
that,  whether  any  evil  consequences  follow,  or  whatever  consequences  fbllow,  the  cause 
of  aetion  dates  from  the  wrong,  which  will  be  treated  as  tiie  cause  of  action,  whether  the 
plaimiff  Buea  in  tort  or  in  ooatract    For  iastanosj  If  an  attorney  nagleot  his  dient^ 
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bosiness  in  such  a  maoner  aa  to  break  the  implied  contract  between  them,  althoagh  a 
loBB  may  not  occur  for  years,  a  complete  right  of  action  accraed  when  the  duty  was 
violated ;  and  the  sabseqaent  loss  merely  aggravates  the  injury.  And,  whether  he  be 
sned  in  assumpsit  or  in  case,  the  breach  of  duty  will  always  be  the  injury  for  which  he 
must  respond.  Howell  v.  Young,  6  B.  &  C.  S59 ;  Short  v,  McCarthy,  sttpra ;  Brown 
V.  Howard,  8  Brod.  &  B.  73 ;  Wilcox  v.  Plnmmer,  4  Pet.  173.  But  where  the  duty  is  of 
a  public  nature,  there  is  no  direct  relation  between  the  public  officer  and  the  party  in 
whose  behalf  the  duty  is  to  be  performed.  If  it  were  so,  then  there  should  be  the  im- 
plication of  a  contract  between  them,  and  non-performance  be  actionable  in  assumpsit. 
Tet  it  is  cleariy  settled  that  the  latter  form  of  action  cannot  be  sustained  in  such  a  case. 
Lowell  V.  Bellows,  7  N.  H.  875, 388.  The  duty  yiolated  is  primarily  a  duty  to  the  public ; 
the  violation  is  therefore  unlawful,  and  when  its  consequences  are  the  invasion  of  an  indi- 
vidual right  (and  then  only)  it  becomes  a  proper  subject  of  redress  by  him.  The  duties 
imposed  upon  public  oflSoers  are  analogous  to  those  of  moral  obligation.  Their  violation 
is  not  necessarily  a  legal  injury  to  those  in  whose  favor  they  exist.  They  must  affect  some 
right  such  as  the  law  is  wont  to  redress,  before  they  can  be  made  the  subject  of  a  snit.  It 
is  the  duty  of  a  municipal  corporation  to  keep  highways  free  from  obstruction.  The  duty 
is  to  the  public  for  the  benefit  of  every  individual  in  the  community.  If  an  obstruction  is 
negligently  permitted  to  exist,  it  may  be  said  that,  in  a  sense,  a  duty  to  each  individual 
is  violated.  But  it  is  not  competent  for  every  inhabitant  of  the  vicinage  thereupon  to 
bring  his  action  for  the  breach  of  duty  to  himself;  not  even  if  he  is  put  to  some  trivial 
inconvenience  by  the  obstmclion.  If  he  voluntarily  or  negligently  throws  himself  in  the 
way  of  being  injured  by  it,  he  cannot  recover.  Butterfield  v.  Forrester,  11  East,  60. 
The  mere  violation  of  the  public  duty,  although  the  duty  is  to  him  indirectly,  involves 
no  correlative  legal  right  on  his  part  to  sue  for  such  violation.  It  is  said  familiarly  that 
rights  and  duties  are  reciprocal.  This  is,  in  a  moral  sense,  and  in  a  properly  under- 
stood legal  sense,  true.  But  it  is  evident,  from  the  illustration  just  employed,  that  there 
is  no  such  legal  reciprocity  between  the  general  duties  of  public  officers  and  the  rights 
of  parties  in  whose  behalf  the  duties  are  to  be  performed,  that  the  right  is  always  ac- 
tionable when  the  duty  is  violated.  In  the  case  of  the  highway,  a  person  must  be 
injured  in  reference  to  some  other  right  than  that  which  is  correlative  to  the  mere  duty 
of  keeping  the  highway  clear  for  his  benefit,  —  in  his  right  to  his  health,  or  limbd,  or 
property,  —  before  he  can  seek  legal  redress.  Then  he  will  have  suffered  a  consequen- 
tial, not  an  immediate  injury,  and  can  resort  to  his  action  on  the  case. 

"  An  officer  neglects  to  serve  a  subpoena.  It  would  be  said  to  be  his  duty  to  serve  all 
subpoenas.  A  plaintiff  who  gave  it  to  him  goes  to  trial ;  the  witness  voluntarily  appears, 
and  a  full  recovery  is  obtained.  Could  a  suit  be  sustained  by  the  plaintiff  for  the  non- 
feasance of  the  officer  ?  Is  the  plaintiff's  legal  right  coextensive  with  the  officer's  duty  1 
or  must  some  other  right  of  the  plaintiff  be  affected  by  the  neglect,  to  enable  him  to  sus- 
tain an  action  ?  A  writ  of  attachment  is  served,  without  the  plaintiff's  consent,  as  a 
summons.  The  defendant  is  perfectly  responsible,  and  the  plaintiff,  without  delay  or 
embarrassment,  obtains  complete  pecuniary  satisfaction.  Can  he  resort  to  the  officer 
for  the  breach  of  his  duty  in  not  complying  with  the  mandate  of  the  writ  %  An  assess- 
or's duty  is  to  make  a  correct  assessment  in  the  case  of  every  tax-payer.  This  is  the 
obligation  he  owes  to  the  public.  His  conduct  is  unlawful  if  he  neglects  it.  If  a  tax- 
payer is  assessed  too  little,  the  pubUc  duty  is  violated.  Can  the  tax-payer  sustain  a  suit 
therefor  t  or,  even  if  his  property  is  assessed  too  much,  must  he  not  wait  till  some  other 
right  than  that  which  corresponds  to  the  official  duty  (such  as  his  right  to  his  property, 
which  may  not  be  taken  for  an  illegal  tax)  is  violated,  before  he  can  sue  ?  To  hold 
that  eyery  non-feasance  and  misfeasance  of  an  officer  is  actionable  per  se  in  favor  of  the 
party  who  is  the  special  subject  of  the  duty  neglected  or  violated,  would  be  a  source  of 
infinite  confusion.    We  concur  in  the  proposition  of  Mr.  Justice  Shepley,  whose  dis- 
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lenting  opinion  in  Betts  v.  Norris  seems  to  ns  to  contain  reasonings  more  cogent  and 
conclusions  more  just  than  those  of  the  majority  of  the  court,  that '  a  mere  violation  or 
neglect  of  duty  enjoined  hy  law,  or  otherwise  imposed  without  contract,  unless  accom- 
panied or  followed  by  an  injury  to  some  person,  cannot  be  the  foundation  of  an  action 
at  common  law.' 

"  Again,  it  would  seem  that,  for  the  justiflcation  of  our  general  position  in  the  present 
case,  a  strict  reciprocity  between  public  duties  and  individual  rights  might  be  salbly  con- 
ceded. The  term  '  duty '  may  be  used  in  a  sense  too  strict  to  stand  the  test  of  legal 
criticism.  We  say  familiarly  that  it  is  an  officer's  duty  to  serve  process,  —  to  obey  the 
mandate  of  a  writ.  Now  it  is  his  Junction  to  do  so ;  but  is  it  necessarily  his  duty,  in  an 
absolute  sense  ?  If  not,  then  there  is  no  absolute  right  on  the  part  of  a  suitor  to  the 
performance  of  the  function.  If  the  right  and  duty  were  absolute,  that  a  writ  must  be 
served,  —  served  according  to  its  literal  mandate,  and  indorsed  with  a  true  return,  — 
tiien  an  officer  could  not  defeat  an  action  for  an  escape  on  mesne  process,  by  showing 
that  the  plaintiff  had  no  lawful  claim  against  the  debtor.  Yet  that  he  can,  is  an  ele- 
mentary principle.  Alexander  v.  Macauley,  4  T.  B.  611.  Now  the  real  right  which 
the  law  confers  upon  a  suitor,  and  the  real  duty  it  imposes  on  an  officer,  is  that  the 
claim  shall  be  enforced,  the  debt  collected,  through  the  law's  process.  The  creditor  has 
no  absolute  right  to  require  that  the  exact  amount  of  property  set  forth  in  his  writ  shall 
be  attached.  If  the  officer  attaches  but  a  tenth  of  that  sum,  and  this  is  sufficient  to 
cover  the  plaintiff's  debt,  he  has  performed  his  duty,  and  infringed  upon  none  of  the 
suitor's  rights.  The  same  course  of  reasoning  wonld  show  that  the  plaintiff  has  no  ab- 
solute right  to  a  correct  return.  For  instance,  if  its  falsity  should  never  become  known 
to  the  adverse  party,  and  an  execntion  should  be  levied  upon  the  property  originally 
taken,  and  should  legally  condemn  it  for  the  plaintiff's  benefit,  no  action  would  lie.  It 
is  but  another  step  in  a  perfectly  natural  chain  of  reasoning  to  say  that  the  suitor  has 
no  absolute  right  to  require  that  any  of  the  defendant's  property  shall  be  attached ;  al- 
though it  is  the  officer's  legitimate  function  to  obey  the  writ  His  right  is  that  the  pitop- 
erty  of  the  defendant,  or  a  certain  portion  of  it,  which  was  in  reach  at  the  time  the 
attachment  should  have  been  served,  or  its  equivalent,  shall  be  forthcoming  at  the  time 
of  the  issue  of  the  execution,  in  case  the  execution  debt  is  not  paid  on  the  officer's  de- 
mand. So  far  as  the  attachment  is  concerned,  therefore,  the  creditor  is  only  entitled  to 
require  that  the  officer  shall  proceed  at  his  peril  if  he  omits  to  attach.  A  suitor's  right 
is  not,  then,  a  right  to  literal  forms  of  procedure,  but  to  enforce  his  judgment  and  collect 
his  debt  by  law.  Until  this  right  is  injured,  no  right  is  injured.  Until  the  officer  fails 
to  bring  the  property  of  the  debtor  within  the  power  of  the  law's  final  process,  founded 
upon  a  creditor's  valid  judgment,  he  has  been  guilty  of  no  violation  of  duty  in  a  legal 
view.  So  that,  if  we  suppose  a  direct  relation  between  the  plaintiff  and  the  officer, — a 
legal  reciprocity  of  right  and  duty  between  them,  — and  concede  that  damages  are  to 
be  presumed  where  the  former  is  invaded  or  the  latter  violated,  it  is  dear  that  neither  of 
these  incidents  occurs  until  something  more  than  a  neglect  to  attach  or  an  incorrect  re- 
turn is  imputed  to  the  officer.  The  doctrine  to  which  our  course  of  reasoning  has 
brought  us  is  not  novel  as  a  general  proposition.  Lord  Tenterden,  in  Lewis  v,  Mor- 
land  (2  B.  &  Aid.  64),  previous  to  the  decision  of  Barker  v.  Green,  used  this  language : 
'  Supposing  the  sheriff  to  be  guilty  of  a  breach  of  duty  in  letting  the  party  out  of  cus- 
tody, it  does  not  thence  follow  that  an  action  can  be  maintained  against  him  for  such 
breach  of  duty.'  The  opinion  of  Lord  Denman,  in  the  case  of  BandoU  v,  Wheble,  10 
A.  &  E.  719,  contains  this  passage :  '  We  agree  with  the  case  of  Brown  v.  Jarvis,  that 
it  is  the  duty  of  the  sheriff  to  arrest  the  party  on  the  first  opportunity  that  he  cao  ;  but 
we  also  agree  with  the  court  in  that  case  that  some  actual  damage  must  be  shown  in 
order  to  make  the  negligence  of  the  sheriff  in  that  respect  a  cause  of  action."  In  a 
later  case  the  same  judge  says :  "  When  the  clear  right  of  a  party  is  invaded  in  oonse- 
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qnenoe  of  another's  breach  of  duty,  he  mast  be  entitled  to  an  action  against  that  party 
for  some  amoant.'  Clifton  v.  Hooper,  6  A.  &  E.  468.  Being  of  opinion  that  no  righ^ 
of  the  plaintiff  was  invaded  when  the  officer  departed  from  his  dotj  in  the  service  and 
retam  of  the  plaintiff's  writ  of  attachment,  that  he  snfiered  no  legal  injarv  until  the 
consequences  of  that  breach  of  duty  were  brought  home  to  him  by  his  failure  to  enforce 
his  execution,  that  until  then  he  had  no  right  of  action  whatever,  we  decide  that 
the  statute  of  limitations  took  date  from  the  time  of  the  consequential  injury,  and  not 
from  the  non-feasance  or  misfeasance  of  the  officer ;  and  advise  that  judgment  be  ren- 
dered for  the  plaintiffii.  In  this  opinion  Hinman,  J.,  concurred."  And  see  post,  1 186, 
and  notes. 

And  where  a  sheriff  was  sued  for  default  by  his  deputy,  and  judgment  obtained  against 
him,  it  was  held,  that  the  statute  began  to  run  against  his  remedy  over  against  the  ad- 
ministrator, on  the  rendition  of  the  judgment.  Atkins  v.  Scarborough,  9  Humph. 
(Tenn.)  517.  Where,  by  statute,  actions  on  constable's  bonds  are*  limited  to  two  yean 
after  the  "expiration  of  the  time  for  which  the  constable  is  appointed,*'  it  was  held,  that 
the  resignation  of  the  constable  before  the  expiration  of  his  term  of  service,  did  not  affect 
the  statute,  so  that  it  should  begin  to  run  from  the  resignation.  State  v,  Ferguson,  9 
Mis.  888.  The  statute  of  UmitatioBS  of  Pennsylvania  begins  to  run  upon  the  official 
reoogBisanoe  of  the  sheriff,  from  its  date,  and  not  from  its  approval  by  the  governor. 
Wilson  V.  Com.,  7  Watts  &  Serg.  (Penn.)  181.  Bat  see  contra,  State  v.  Miller,  ante,  \  88, 
note.  The  statute  does  not  begin  to  run  against  a  claim,  of  the  vendee  of  land,  pur- 
chased at  a  sheriff's  sale,  which  was  void  by  reason  of  the  irregularity  of  the  sheriff's 
proceedings,  against  the  sheriff  for  indemnity,  until  eviction.  Friedlander  v.  Bell,  17 
La.  An.  42.    As  to  when  the  statute  begins  to  nm  in  cases  of  tort,  eeepoU,  Ch.  XXVIL 
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MUTUAL  ACCOUNTS. 


143.  It  has  been  long  well  established  that  mutual  accounts,  if 
they  contain  some  items,  or  any  one  item,  within  six  years,  are 
not  barred  by  the  statute,  though  the  rest  of  the  items  are  beyond 
six  years.  This  doctrine  has  been  put  upon  two  different  grounds : 
the  first  being  that  such  accounts  come  within  the  equity  of  the 
exception  in  respect  to  merchants'  accounts,  which  will  be  the  sub- 
ject of  the  following  chapter.  In  reference  to  this  exception  was 
made  the  decision  in  Cranch  v.  Eirkman,^  in  which  to  an  action 
for  goods  sold  and  delivered,  a  set-off  was  filed,  of  several  items  for 
goods  sold  at  different  times.  Some  of  the  items  on  both  sides 
were  within  six  years.  It  was  contended  for  the  plaintiff,  that  the 
greater  part  of  the  set-off  was  within  the  statute.  Lord  Eenyon 
thought  that  this  came  within  the  exception  as  to  merchants'  ac- 
counts, it  being  in  the  nature  of  a  running  and  muttial  account 
between  the  parties ;  and  though  the  plaintiff's  counsel  contended 
that  the  exception  extended  to  no  other  description  of  persons  but 
merchantSy  yet  he  was  overruled  by  his  lordship. 

144.  Upon  the  independent  ground,  the  one  chiefly  and  gener- 
ally relied  upon,  Gatlin  v.  Skoulding,^  is  the  leading  authority. 
This  ground  is,  that  the  items  within  six  years  are  clearly  an  ad- 
mission of  an  unsettled  account,  and  equivalent  to  evidence  of  a  . 
new  promise,  which  takes  all  the  other  items  out  of  the  statute. 

"  I  take  it,"  says  Lord  Chief  Justice  Kenyon,  in  this  case,  "  to 
iiave  been  clearly  settled,  as  long  as  I  have  any  memory  of  the 
courts,  that  every  new  item  and  credit  in  an  account  given  by  one 
party  to  the  other  is  an  admission  of  there  being  some  unsettled 
account  between  them,  the  amount  of  which  is  afterwards  to  be 
ascertained  ;  and  any  act  which  the  jury  may  consider  as  an  ac- 
knowledgment of  its  being  an  open  account  is  sufficient  to  take 
the  case  out  of  the  statute."    This  case  was  cited  as  authority  in 

^  Cranch  v.  Eiikraan,  Peake,  Ca.  164. 
2  Catlin  V,  Skoulding,  6  T.  B.  189. 
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Cogswell  V.  DoUiver,^  in  one  of  the  early  reported  cases  in  Massa- 
chusetts, in  which  Sewall,  J.,  said,  that  it  perhaps  was  not  proper 
to  consider  the  accounts  disputed  in  the  case  before  him  as  ex- 
cepted from  the  statute  of  limitations,  in  the  name  of  ^^  mutual " 
accounts,  between  merchant  and  merchant.  It  was,  howeyer,  proper, 
he  said,  the  jury  should  take  both  accounts  into  consideration, 
there  being  on  oach  side  charges  within  six  years ;  and  this  cir- 
cumstance lie  regarded  as  evidence  of  a  renewed  promise,  appli- 
cable to  the  whole  account.  And  Sedgwick,  J.,  in  the  same  case, 
said :  "  If  any  of  the  articles  were  delivered  within  six  years  pre- 
ceding the  commencement  of  the  suit,  they  will  draw  after  them 
the  articles  beyond  six  years,  so  as  to  exempt  them  from  the  oper- 
ation of  the  statute."  A  like  decision  was  made  in  Maine,  in 
which  case,  however,  the  court  remarked,  that  though  the  relaxa- 
tion of  the  express  provisions  of  the  statute  of  limitations  had  been 
said,  by  eminent  judges,  to  have  been  carried  far  enough,  and 
might,  possibly,  in  some  instances,  have  defeated  the  intention  of 
the  original  law,  yet,  said  the  court,  they  were  bound  to  adminis- 
ter it  as  qualified  by  judicial  construction.^  But  the  doctrine,  the 
court  added,  was  not  without  reason,  and  they  pronounced  it  the 
settled  doctrine,  both  in  England  and  in  this  country.  Here  is  an 
intimation  that  the  construction  was  not  quite  consistent  with  the 
positive  terms  of  the  statute,  though  in  itself  reasonable  and  just.' 
145.  But  the  doctrine  of  Granch  v.  Kirkman,  and  Gatlin  v. 
Skoulding,  was  for  the  first  and  only  time  directly  repudiated  in 
Blair  v.  Drew,  in  the  Supreme  Court  of  New  Hampshire.*  There 
was  not  only,  the  court  in  tliis  case  said,  the  earlier  decisions, 
showing  that  the  exception  above  referred  to  was  then  understood 
and  applied  in  a  confined  sense,  according  to  its  language,  but 

1  Cogswell  t;.  Dolliyer,  2  Masg.  B.  217. 
^  DayiB  V.  Smith,  4  Greenl.  (Me.)  R.  337. 

*  [By  the  statute  of  limitations  of  Maine,  in  an  action  on  a  mntaal  and  open  account 
current,  the  right  of  action  for  the  whole  balance  is  deemed  to  bare  accrued  at  the  time 
of  the  last  item  proyed  in  the  account  But  if  a  party  sleeps  on  a  demand  without  en- 
tering it  on  his  account  until  the  period  of  limitation  is  elapsed,  he  cannot  withdraw  it 
from  the  operation  of  the  statute  by  entering  it  afterwards  on  his  account  In  cases  of 
unliquidated  demands,  the  statute  begins  to  run  when  the  right  of  action  accrues ;  but 
if  the  parties,  after  the  right  of  action  accrues,  come  to  a  settlement,  and  determine  the 
sum  due  by  mutual  agreement,  the  statute  begins  to  run  from  the  time  of  the  settle- 
ment. Ex  parte  Storer,  1  Dayies,  (U.  S.)  294.  But  as  to  this  last  point,  see  post, 
\  150.] 

*  Blair  v.  Drew,  6  N.  Hamp.  B.  235. 
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there  was  no  substantial  reason  why  the  statute  should  not  be 
applied  to  bar  items  of  account  generally,  which  are  more  than  six 
years  old,  as  well  as  to  bar  promissory  notes :  there  was  no  greater 
presumption  that  the  latter  have  been  paid  after  such  lapse  of 
time,  than  there  was  that  the  former  had  been  adjusted  ;  there  was 
more  danger  of  false  and  unfounded  demands  upon  accounts  than 
upon  promissory  notes,  inasmuch  as  the  latter  contain  the  signa- 
ture of  the  party  to  be  charged ;  and  it  was  more  usual  to  take  up 
and  cancel  promissory  notes,  when  paid,  than  it  was  to  take 
receipts  upon  accounts,  when  settled,  or  to  preserve  such  receipts, 
when  taken ;  and  there  was  quite  as  much  propriety  in  a  statute 
of  repose  in  relation  to  accounts,  as  there  was  upon  any  other 
branch  of  the  subject-matter  of  the  statute.  The  court,  therefore, 
relying  upon  the  views  of  Mr.  Justice  Story,  in  giving  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  Bell  v.  Morrison  ^ 
(in  which  is  presented  in  strong  terms  the  danger  of  permitting  an 
indeterminate  and  casual  admission  of  the  existence  of  an  unset- 
tled account  to  let  in  evidence  aliunde  to  establish  a  debt),  said 
they  could  not  hold  that  one  item  in  an  account  has  of  itself  any 
force  or  effept  to  take  other  items,  which  would  otherwise  be 
barred,  out  of  the  statute.  And  for  this  result,  the  court  also 
appeal  to  the  principles  of  repeated  decisions  of  the  court ;  ^  and 
they  rely  also  upon  their  belief,  that  the  greater  part  of  the  author- 
ities have  taken  the  position  to  the  contrary,  rather  as  matter  of 
precedent  than  from  any  intrinsic  merit  of  the  principles  of  either 
case.^  But,  however  forcible  might  be  the  above  reasoning,  were 
the  matter  res  integra^  and  whatever  indirect  support  it  may  derive 
from  the  general  doctrine  laid  down  in  the  modern  cases  in  respect 

,   1  Bell  w.  Morrison,  1  Petera,  (U.  S.)  R.  360. 

^  See  Bennett  v,  Dayis,  1  N.  Hamp.  R.  19. 

'  Perhaps,  say  the  court,  in  Blair  v.  Drew,  the  decisions  in  Cranch  v.  Kirkmai^  and 
Catlin  v.  Skoalding,  were  in  some  measure  founded  upon  opinions  which  had  heen  held 
in  chancery.  They  refer  to  Scndemore  v.  White  (1  Vem.  R.  456),  where  it  is  laid 
down,  that,  "  the  statute  is  no  plea  in  bar  to  an  open  account,"  though  it  does  not  ap- 
pear whether  the  parties  were  merchants,  or  upon  what  principle  the  decision  was 
founded.  It  was  also  stated  by  the  chancellor  (19  Ves.  R.  183)  that  Lord  Talbot  held, 
"  that  an  open  mutual  account  was  within  the  statute,  unless  there  was  some  item  of 
chaige  and  debit  within  six  years  before  the  bill ;  oyerruling  that  case  "  of  Scndemore 
V.  White.  Also,  in  the  case,  reference  is  made  to  an  observation  of  Lord  Hardwicke, 
"  that  the  exception  as  to  merchants'  accounts  is  not  confined  to  open  accounts  merely ; 
for  between  common  persons,  as  long  as  the  account  exists,  the  statute  does  not  bar." 
Lord  Hardwicke,  however,  seems  to  have  held  a  different  doctrine  in  relation  to  tho 
exception  (Wellford  v.  Liddell,  2  Yes.  Sen.  400). 
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to  the  effect  of  admissions  and  acknowledgments  of  debts  of  more 
than  six  years'  standing,  in  ordinary  cases,^  to  which  the  court 
.allude,  the  rule  still  prevails  in  this  country  and  elsewhere,  that 
mutual  accounts,  of  however  long  standing,  between  persons  who 
do  not  come  within  the  description  of  ^^  merchants,"  are  not  barred 
by  tlie  statute,  if  there  be  any  items  within  six  years.^  Mr.  Jus- 
tice Rogers,  in  giving  the  opinion  of  the  court  in  Sweariugen  i;. 
Harris,'  in  the  Supreme  Court  of  Pennsylvania,  says,  that  it  was 
iBrst  so  decided  in  Catlin  v.  Skoulding,  and  has  been  repeatedly 
recognized  since,  as  tlie  authorities  abimdantly  show.  It  takes  the 
case  out  of  the  statute,  says  he,  and  it  is  immaterial  whether  the 
parties  are  merchants  or  not,  as  it  goes  on  the  ground  of  implied 
promise. 

146.  In  England,  the  law  upon  this  subject,  as  expounded  and 
laid  down  in  Catlin  v.  Skoulding,  appears  to  this  day  to  have 
undergone  no  change,  and  in  £x  parte  Seaber,^  one  of  the  judges 
(Sir  J.  Cross)  said,  that  he  had  always  been  so  accustomed  to 
consider  a  running  account  as  taking  the  case  out  of  the  statute, 
that  it  was  like  reverting  to  first  principles,  to  hear  such  a  point 
debated.  It  appeared  to  him  that  no  court  of  law  or  equity  could 
possibly  reject  the  evidence  of  such  an  account  as  the  one  before 

^  See  Chap,  on  New  Promises  and  Acknowledgments. 

*  Coster  v.  Manray,  6  Johns.  Ch.  (N.  Y.)  R.  522;  b.  c.  in  Johns.  (N.  T.)  R.  576 ; 
Ramchander  t;.  Hammond,  2  Id.  200 ;  Union  Bank  v.  Knapp,  3  Pick.  (Mass.)  R.  96  ; 
Tacker  v.  Ives,  6  Cow.  (N.  Y.)  R.  193;  Chamberlin  v,  Cayler,  9  Wend.  (N.  Y.)  R. 
126;  Edmonstone  v.  Thompson,  15  Id.  559;  Bass  v.  Bass,  6  Pick.  (Mass.)  R.  364; 
8.  c.  8  Id.  187;  Ashley  v.  Hills,  6  Conn.  R.  248;  M'Clellan  v.  Croften,  6  Grcenl. 
(Me.)  R.  308;  App.  v.  Driesbach,  2  Rawle,  (Penn.)  R.  287;  Brady  v,  Calhoun,  I 
Penn.  R.  140;  Moore  p.  Munro,  4  Rand.  (Va.)  R.  488;  Newsome  v.  Persons,  2  Hay. 
(N.  C.)  R.  242;  Davis  v.  Tiern.  2  How.  (Miss.)  R.  786;  Fitch  v.  Hillary,  1  Hill,  (S. 
C.)  R.  292;  Taylor  v,  McDonald,  2  M'Cord,  (S.  C.)  R.  178;  Kimball  v.  Brown,  7 
Wend.  (N.  Y.)  R.  322;  Swearingen  v,  Harris,  1  Serg.  &  Watts,  (Penn.)  R.  356; 
Thompson  v.  Hopper,  1  Watts  &  Serg.  (Penn.)  R.  467 ;  Hay  v.  Kramer,  2  Seig.  & 
Watts,  (Penn.)  R.  137;  Ingraham  v,  Sherard,  17  Serg.  &  Rawle,  (Penn.)  R.  347; 
Beluhoover  v.  Yewell,  11  Gill  &  Johns.  (Md.)  R.  212;  Tmmball  v.  Stroecker,  4 
M'Cord,  (8.  C.)  R.  215;  Buntin  v.  Lagow,  I  Black.  (Ind.)  R.  573 ;  Hibler  v,  Johnson, 
3  Harr.  (N.J.)  R.  266;  Knipe  v.  Knipe,  3  Black.  (Ind.)  R.  300;  M<Naa«;hton  v. 
Norris,  1  Hay.  (N.  C.)  R.  216 ;  Samter  v,  Morse,  2  Hill,  (S.  C.)  R.  92  ;  Mandeville  v. 
Wilson,  6  Cranch,  (U.  S.)  R.  15 ;  Toland  v.  Spring,  12  Peters,  (U.  S.)  R.  300 ;  Smith 
V.  Rnecaster,  2  Halst.  (N.  J.)  R.  357 ;  [Chambers  o.  Marks,  25  Penn.  St.  296.] 

'  Swearingen  v.  Harris,  1  Serg.  &  Watts,  (Penn.)  R.  356 ;  8.  p.  in  Thompson  v. 
Hopper,  1  Watts  &  Seig.  (Penn.)  R.  467,  Kennedy,  J.,  dissenting;  and  see  Hay  9. 
Kramer,  2  Seiig.  &  Watts,  (Penn.)  R.  137. 

*  Ex  parte  Seaber,  1  Deacon  (Bankraptcy),  R.  551. 
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the  court  purported  to  be,  "  of  dealings  of  the  parties  running 
on,  as  it  did,  within  a  period  of  six  years."  There  was,  in  this 
case,  no  question  made  as  to  the  propriety  of  the  earlier  decisions 
Tipon  the  subject  under  the  statute  of  James,  the  question  being 
whether  the  case  came  within  the  provision  of  the  statute  of  9 
Gteo.  IV.  (Lord  Tenterden's  Act)  requiring  a  new  promise  or 
acknowledgment  to  be  in  writing.  It  has  more  lately  been  deter- 
mined in  the  Court  of  Exchequer,  that  where  A  has  an  account 
against  B,  some  of  the  items  of  which  are  more  than  six  years  old, 
and  B  has  a  cross-account  against  A,  and  they  meet,  and  go 
through  both  accounts,  and  a  balance  is  struck  in  A's  favor,  this 
amounts  to  an  agreement  to  set  off  B's  claim  against  the  earlier 
items  of  A's,  out  of  which  arises  a  new  consideration  for  the  pay- 
ment of  the  balance ;  and  takes  the  case  out  of  the  operation  of 
the  statute.^ 

147.  It  makes  no  difference  upon  which  side  the  items  within 
six  years  are.  If  there  be  an  item  in  the  defendant's  account 
within  six  years,  it  will  take  the  reciprocal  account  of  the  plaintiff 
out  of  the  statute,  though  the  latter  contain  no  item  within  that 
period.  The  rule  is  the  same  in  respect  to  both  plaintiff  and 
defendant.^  Where  a  defendant  was  sued  in  1829,  on  a  demand 
accruing  in  1826,  and  he  proved  an  account  against  the  plaintiff 
by  way  of  set  off,  consisting  of  items  accruing,  some  in  1826,  oth- 
ers in  1822,  and  others  in  1818;  it  was  held  that  the  items  accru- 
ing in  1826  drew  after  them  the  previous  charges,  and  saved  them 
from  the  operation  of  the  statute.*  The  provision  in  the  Revised 
Statute  of  Massachusetts,  that,  in  actions  '^  to  receive  the  balance 
due  upon  a  mutual  and  open  accoimt  current,"  the  action  shall  be 
deemed  to  have  accrued,  at  the  time  of  the  last  item  proved  in 
such  account,  does  not  apply  exclusively  to  such  actions  as  are 

1  Ashhy  V.  James,  11  Mees.  &  Welsh.  (Ex.)  R.  542,  cited  in  No.  5,  Am.  Law  Mag. 
54S.  And  see  Williams  v.  Griffiths,  a  Crompt.,  Mees  &  Rose.  (Ex.)  R.  45 ;  Mills  v. 
Fowkes,  5  Bing.  New  Cases,  C.  B.  (4  Will.  IV.  to  3  Vict.)  455 ;  Walker  v.  Lacy,  1 
Manning  &  Gr.  (C.  B.)  R.  54;  Ex  parte  Peachy,  1  Deacon  (Bankruptcy),  R.  551 ; 
Forbes  v.  Skefton,  8  Simons,  Ch.  R.  335 ;  Porden  v.  Purden,  10  Mees.  &  Welsh.  (Ex.) 
R.56S. 

*  Ord  V,  Raspini,  2  Esp.  R.  569 ;  Tucker  v.  I?es,  6  Cow.  (N.  T.)  R.  195  ;  Newsome 
V.  Person's  Administrator,  2  Hay.  (N.  C.)  R.  242 ;  Daris  v.  Smith,  4  Greenl.  (Me.)  R. 
837  ;  Mars  v.  Southwick,  2  Port.  (Ala.)  R.  351. 

'  Chamberlin  v.  Cuyler,  9  Wend.  (N.  Y.)  R.  126  ;  [Wilson  v.  Calvert,  18  Ala.  274; 
Pridgen  v.  Hill,  12  Texas,  374 ;  Pridgen  v.  McLean.  Id.  420;  Finney  v.  Brant,  19  Mia. 
(4  Bennett,)  42;  Penn  v.  Watson,  20  Mis.  (5  Id.  13).] 
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brought  on  accounts  in  which  debts  and  credits  are  stated,  and  a 
balance  struck,  but  ''extends  also  to  cases  in  which  the  plaintiff 
seeks  to  recover  the  balance  due  to  him,  though  he  declares  only 
on  the  debit  side  of  the  account.  And,  in  the  latter  case,  if  the 
defendant  docs  not  file  an  account  in  offset,  nor  prove  items  on  his 
side  of  the  account  by  way  of  payment,  but  relies  on  the  statute, 
the  plaintiff  may  avoid  the  statute,  by  showing  that  there  was  a 
mutual  and  open  account  current,  and  proving  an  item  on  either 
side^  within  six  years.^  The  account  must  be  correct  upon  its  face, 
and  the  plaintiff  cannot  enter  a  credit  of  recent  date  which  the  de- 
fendant disavows,  without  giving  proper  proof.^  In  Massachusetts, 
the  plaintiff  may  prove,  by  his  suppletory  oath,  charges  in  an 
account,  yet  he  cannot  so  prove  an  item  on  the  credit  side  of  his 
account,  for  the  purpose  of  preventing  the  operation  of  the  statute.* 
148.  The  rule  that  items  within  six  years  draw  after  them  other 
items  beyond  that  period  is  by  all  the  cases  strictly  confined  to 
mutual  accounts,  or  accounts  between  two  parties,  which  show  a 
reciprocity  of  dealing.  Or,  in  other  words,  if  the  items  in  an  ac- 
count are  all  on  one  sidej  as  between  a  tradesman  and  his  customer, 
and  there  be  some  items  within  six  years,  but  the  others  are 
beyond  that  period,  the  former  wilt  not  entitle  the  plaintiff  to  give 
evidence  of  the  latter.*  The  truth  is,  as  stated  by  Baron  Alder- 
son,^  that  the  going  through  an  account,  with  items  on  both  sides, 
and  striking  a  balance,  converts  the  setoff  into  payments ;  the 
going  through  an  account  where  there  are  items  on  one  side  only, 
as  was  the  case  in  Forty  v.  Smith,^  does  not  alter  the  situation  of 

1  Fenniman  v.  Botch,  S  Met.  (Mass.)  R.  216. 

3  Taylor's  Executors  v.  McDonald,  2  M'Cord,  (S.  C.)  R.  178.  And  see  post,  Ch. 
on  Acknowledgment  of  Debts  by  Part  Payment,  and  Hibler  v.  Johnston,  8  Harr. 
(N.  J.)  R.  266. 

'  Penniman  v.  Rotch,  S  Met.  (Mass.)  R.  216 ;  Hancock  v.  Cook,  18  Pick.  (Mass.) 
R.  SO.  The  admission  of  the  plaintiff's  suppletory  oath,  the  ooart,  in  the  latter  case, 
thought  would  be  extending  a  local  rule  of  very  questionable  propriety,  contrary  to  the 
rule  and  policy  of  the  common  law,  and  one  which  courts  ha?e  always  been  disposed  to 
restrain  within  the  limits  prescribed  to  it  by  the  usage  in  which  it  was  founded.  Shaw, 
Ch.  J. 

^  Per  Dennison,  J.,  in  Cotes  v,  Harris,  Bull.  N.  P.  149 ;  Tumbull  v.  Stroecker,  Ad- 
ministrator, 4  M'Cord,  (S.  C.)  R.  214 ;  [Hallock  v,  Losee,  1  Sandf.  (N.  Y.)  Sup.  Ct. 
220 ;  Palmer  v.  City  of  New  York,  2  Id.  318 ;  Guichard  v.  Snpenreile,  11  Texas,  522 ; 
Jndd  v.  Sampson,  13  Id.  19.] 

^  Ashby  V.  James,  11  Mees.  &  Welsh.  (Ex.)  R.  542. 

0  Smith  V.  Forty,  4  Carr.  &  Payne,  R.  126.  And  see  likewise  Allison  v.  Penning- 
ton, 7  Watts  &  Serg.  (Penn.)  R.  180  (1844). 
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the  parties  at  all,  or  constitute  any  new  consideration.  Against 
the  demands  of  tradesmen  and  artificers,  <&c.,  the  prescription 
runs  from  the  day  of  each  article  delivered,  or  each  piece  of  work 
done,  and  the  continuation  of  the  supply,  or  of  the  work  done, 
does  not  interrupt  it.  The  claim  is  composed  of  as  many  separate 
demands  as  there  are  parcels  of  goods  and  commodities,  or  per- 
formances of  distinct  pieces  of  work  ;  and  the  statute  runs  against 
each  from  the  delivery  or  the  performance.^  This,  however,  does 
not  affect  the  rule  that  the  statute  does  not  begin  to  run  against  a 
demand  for  a  duty  to  be  executed  which  requires  a  continuation  of 
services,  as  for  instance,  the  duty  of  an  attorney  to  conmience  and 
manage  a  suit,  which  extends  to  the  completion  of  the  duty.^ 

149.  Mutual  accounts  are  made  up  of  matters  of  set-off.  There 
must  be  a  mutual  credit  founded  on  a  subsisting  debt  on  the  other 
side,  or  an  express  or  an  implied  agreement  for  a  set-off  of  mutual 
debts.^  A  natural  equity  arises  when  there  are  mutual  credits 
between  the  parties,  or  where  there  is  an  existing  debt  on  one  side 
which  constitutes  a  ground  of  credit  on  the  other  ;  or  where  there 
is  an  express  or  implied  understanding,  that  mutual  debts  shall  be 
a  satisfaction  or  set-off  j^ro  tanto  between  the  parties.^  In  Coster  v. 
Murray,^  it  appeared  that  goods  in  wliich  both  parties  were  inter- 
ested were  sent  to  the  defendant,  who  agreed  to  be  accountable 
for  the  share  of  the  plaintiff,  or  the  proceeds  thereof,  and  to  charge 
no  commission  on  the  sale.  On  the  plea  of  the  statute.  Chancellor 
Kent  thought  there  was  no  account  current  between  the  parties, 
and  no  mutual  and  reciprocal  demands.  The  demand,  he  said, 
was  all  on  one  side,  except  it  was  the  charge  of  expenses  and  com- 

1  I  Evans's  Pothier,  419.  If,  in  a  condnnons  account,  there  are  some  items  accruing 
within,  and  others  beyond,  the  time  limited  bj  the  statute,  a  payment  made  within  that 
time  and  not  appropriated  will  be  presumed  to  be  made  on  the  account  of  the  items  not 
barred,  so  as  not  to  defeat  the  bar  as  to  the  others.  But  it  was  held,  upon  general  prin- 
ciples governing  indefinite  payments,  that  the  creditor  might  elect,  at  the  trial,  to  apply 
the  payment  to  that  part  of  the  account  which  accrued  beyond  the  period  of  limitation ; 
but  he  cannot  thereby  take  out  of  the  statute  the  excess  of  that  part  of  the  account,  over 
and  above  the  payment.  Mills  v.  Fowkes,  5  Bing.  R.  (N.  Cases,)  455 ;  Waller  v.  Lacy, 
1  Man.  &  Gran.  B.  54. 

3  Poster  V.  Jack,  4  Watts,  (Penn.)  R.  334 ;  Rothery  v.  Mannings,  1  Bam.  &  Adol. 
B.  15 ;  Harris  v.  Osbom,  2  Carr.  &  Marsh.  (N.  P.)  R.  689. 

*  Gordon  v.  Lewis,  2  Snmn.  (Cir.  Co.)  R.  143;  a.  c.  Id.  628;  Gass  v.  Stinson,  3 
Id.  62S. 

^  Per  Story,  J.,  in  How  v.  Sheppard,  2  Id.  410.  See  Penniman  v.  Rotch,  3  Met. 
(Mass.)  R.  216,  and  Strong  v,  Wright,  9  Mees.  &  Welsh.  (Ex.)  R.  629. 

ft  Coster  V,  Murray,  5  Johns.  (N.  Y.)  Ch.  R.  522. 
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missions  incident  to  the  very  eubject-matter  in  question ;  and  he 
had  much  doubt,  whether  it  made  it  a  case  of  mutual  accounts 
within  the  meaning  of  the  exception.  In  error,^  Spencer,  Ch.  J., 
held,  that,  on  one  part,  there  was  no  account  at  all.  It  was  a 
case,  he  said,  of  a  joint  purchase  of  goods,  where  one  of  the  pur- 
chasers takes  the  whole  goods,  and  is  to  account  for  one  third  of 
the  profits.  In  such  a  case,  it  was  not,  in  his  judgment,  within 
the  reason  or  principle  of  the  exception,  which  must  have  intended 
open  and  current  accounts,  where  there  was  mutual  dealing,  and 
where  there  were  mutual  credits.^  There  must  be  a  mutual,  or 
as  it  has  been  expressed,  an  "  alternate "  course  of  dealing.^ 
Where  payments  on  account  are  made  by  one  party,  for  which 
credit  is  given  by  the  other,  it  is  an  account  without  reciprocity, 
and  only  upon  one  side.^  If  there  be  one  item  more  than  six 
years  old,  and  the  mutual  accounts  be  then  commenced,  the  one 
time  is  barred.^  A  shopkeeper's  account  containing  articles  sold, 
some  of  them  within  six  years  before  action  brought,  and  also  con- 
taining credits  given  more  than  six  years  before  action  brought,  is 
not  a  mutual  account,  so  that  the  charges  within  the  six  years 
should  draw  the  previous  charges  out  of  the  operation  of  the  stat- 
ute.^   Where  the  plaintiff  opened  an  account  with  the  defendant, 

1  20  Johns.  (N.  Y.)  R.  576. 

a  See  alao  Kimball  v.  Brown,  7  Wend.  (N.  Y.)  R.  322  ;  Chamberlin  v,  Cnyler,  9  Id. 
126 ;  Spring  v.  Executors  of  Gray,  6  Peters,  (U.  S  )  R.  151 ;  Toland  v.  Sprague,  12  Id. 
300;  Edmonstone  v,  Thompson,  15  Wend.  (N.  Y.)  R.  554. 

'  Fox  V.  Smith,  6  How.  (Miss.)  R.  346.  So  expressly  held  also  in  Ingrahnm  v. 
Sherard,  17  Serg.  &  Rawle,  (Penn.)  R.  347. 

*  Ingraham  t;.  Sherard,  supra. 

>  Brown  on  Actions  at  Law,  Repnb.  Fhila.  in  No.  133,  Law  Library,  Jnly,  1844. 
The  author  cites  2  Saand.  127,  note  a.    Cottam  v.  Partridge,  4  Mann.  &  Or.  R.  285. 

^  Gould  V.  Whitcomb,  14  Pick.  (Mass.)  R.  188.  [Payments  credited  by  the  plaintiff 
on  account,  the  defendant  keeping  no  account,  does  not  bring  the  case  within  the  excep- 
tion of  mutual  accounts.  Prenatt  v.  Rnnyan,  12  Ind.  174;  Dyer  r.  Walker,  51  Me. 
104 ;  Peck  v.  N.  Y.  Steamship  Co.,  5  Bosw.  (N.  Y.)  226 ;  Weatherwax  v.  Cosumnes,  17 
Gal.  344.  Nor  will  the  like  credits  made  by  the  debtor  in  a  statement  of  account  signed 
by  him.  Dixon  v.  Lyons,  13  La.  An.  160.  Nor  does  a  sale  of  goods  to  one  holding 
the  note  of  the  vendor.  Clark  v.  McGuire,  35  Penn.  St.  259.  A  drawer  of  bills  of  ex- 
change which  have  been  accepted  for  his  accommodation  by  another  person,  for  a  com- 
mission, cannot  create  a  debt  against  the  acceptor  by  paying  them ;  and  the  efiect  of  the 
statute  of  limitations  upon  other  dealings  between  the  parties  is  not  avoided  by  the  fact 
that  both  parties,  for  their  own  convenience,  entered  such  acceptances  and  payments  in 
their  respective  books  under  one  general  account  with  their  other  dealings.  Stickney 
et  al.  V.  Eaton,  4  Allen,  (Mass.)  108.  Accounts  between  copartners  are  mutual.  * 
Bradford  v.  Spyker,  32  Ala.  134.  The  statute  only  applies  to  accounts  due  and  payable 
on  the  day  of  entry,  and  not  to  accounts  for  articles  sold  on  credit.    Effinger  v,  Hender- 
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in  1830)  'and  continued  to  make  charges  till  1833,  and  brought  an 
action  on  his  account  in  1838,  and  proved  on  the  trial  that  the 
defendant  delivered  to  him  an  article  on  account  in  1830,  it  was 
held  that  there  was  an  open  and  mutual  account  current,  and 
that  no  part  of  the  plaintiflf's  charges  were  barred  by  the  statute.^ 
The  statute  was  pleaded,  and,  on  trial  of  the  case,  the  plaintiff  ex- 
hibited an  account,  in  which  he  gave  defendant  credit  for  an  arti- 
cle within  the  time  limited,  and  defendant  claimed  the  credit,  and 
examined  witnesses  to  prove  it  should  have  been  more ;  this,  it 
was  held  in  North  Carolina,  was  equivalent  to  keeping  an  account 
by  defendant  against  plaintiff,  and  took  the  whole  account  out  of 
the  statute.*  In  1804,  the  father  of  B.  A  C.  delivered  to  B.,in 
England,  £75,  with  directions  to  pay  the  same  to  G.  on  the  latter's 
arrival  in  America.  In  1818,  G.  came  to  America,  where  B.  was 
then  resident,  and  accounts  on  both  sides  immediately  commenced 
between  them,  and  continued  running  until  1826.  The  £75  was 
charged  in  the  account  of  C.  against  B.  Seldy  that  these  mutual 
accounts  (including  the  £75)  were  not  within  the  statute ;  some 
of  the  items  in  the  account  having  been  furnished  within  the  time 
limited  by  the  statute.^  A  banking  firm,  who,  on  opening  an  ac- 
count with  a  customer,  had  agreed  to  allow  him  interest  at  three 
per  cent  on  the  balances,  which,  from  time  to  time,, should  be 
standing  to  his  credit,  set  up  the  statute  as  a  defence  to  a  bill  filed 
against  them  by  the  customer  for  an  account.  The  account,  as  it 
stood  in  the  banker's  book,  showed  a  considerable  balance  due  to 
the  plaintiff,  but  there  being  no  item  in  it,  or  evidence  of  any  trans- 
action connected  with  it,  of  a  date  within  six  years  prior  to  the 
filing  of  the  bill,  nor  any  suggestion  in  the  bill  that  the  bankers 
were  bound  by  the  agreement  or  otherwise,  to  have  actually  en- 
tered the  interest  as  it  became  due  to  the  credit  of  the  customer 
in  the  account,  or  that  they  had  omitted  so  to  do  with  a  fraudu- 
lent intent,  the  defence  was  allowed  to  prevail.*   Where  the  action 

son,  83  Miss.  (4  George,)  449.  When  there  are  mutoal  accoants,  and  the  plaintiff 
bring;8  suit,  the  defendant  may  set  off  so  mach  of  his  account  as  accracd  within  six  years 
prior  to  the  plaintiff's  suit  Bollins  v.  Horn,  44  N.  H.  591.  In  an  action  npon  a  mem- 
orandum given  for  a  sum  to  be  accounted  for  on  settlement,  the  defendant  may  offset 
balances  due  to  him  fK>m  the  plaintiff  at  its  date,  though  more  than  six  years  from  the 
commencement  of  the  action.  Sbattuck  v.  Shattuck,  16  N.  H.  242.  And  see  ante, 
S  75,  note.] 
^  Penniman  v.  Rotoh,  3  Met.  (Mass.)  R.  216. 

*  Newsome  v.  Person's  Administrator,  2  Hay.  (N.  C.)  B.  242. 

*  Knipe  o.  Knipe,  2  Black.  (Ind.)  R.  340. 

«  foley  p.  HUl,  I  PhiUips,  (Eng.  Ch.)  R.  999. 


138  LnHTATIONS  of  actions,  etc.  [chap.  XIV. 

was  by  a  hat-maker  against  his  customer,  and  there  were  two  items 
of  credit,  namely,  one  for  money  paid  by  the  defendant  to  the 
plaintiff,  and  the  other  for  a  hat  returned,  and  there  was  also  an 
account  of  a  firm,  of  which  the  defendant  was  a  member,  against 
the  plaintiff;  it  was  held,  that  this  was  not  a  case  of  mutual  ac- 
counts, and  therefore  that  all  items  above  six  years'  standing  were 
barred.^ 

150.  The  mutual  account  must  subsist  as  an  open  and  current 
accoimt  in  order  to  be  kept  beyond  the  reach  of  the  statute ;  for 
the  moment  it  becomes  a  stated  account,  it  is  at  an  end ;  and  the 
balance,  which  is  ascertained  and  admitted  to  be  due,  from  one 
party  to  the  other,  is  immediately  subjected  to  the  operation  of  the 
statute,  as  an  original  and  separate  demand.^  By  its  remaining 
open,  each  party  is  depending  for  the  recovery  of  the  balance  he 
may  consider  due  to  him  upon  the  promise  which  the  law  raises, 
on  the  part  of  him  who  is  indebted,  to  pay  that  balance  ;  but  when 
the  parties  have  stated,  liquidated,  and  adjusted  their  accounts,  and 
thus  ascertained  the  balance,  it  ceases  to  be  an  account,  and  has  lost 
the  peculiar  attributes  of  an  account.  What  was  before  an  im- 
plied promise  to  pay  what  was  reasonable,  by  such  liquidation  and 
stating  of  the  account,  at  once  becomes  an  express  promise  to  pay 
a  sum  certain.^  An  account  stated,  therefore,  is  a  direct  or  implied 
agreement  between  both  parties,  that  all  the  articles  on  both  sides 
are  true  ;  ^  and  the  ascertained  and  acknowledged  balance  may  be 

^  Hay  9.  Kramer,  2  Watts  &  Serg.  (Fenn.)  B.  137.  [So  where  A  Bells  goods  to  B 
for  cash,  and  other  goods  to  be  paid  for  in  goods,  and  B  delivers  to  A  goods  more  than 
soffldent  to  pay  for  those  which  he  received  to  be  paid  for  in  goods,  this  is  not  a  mutual 
account  between  the  parties,  so  that  one  item  being  within  six  years  will  take  the  whole 
out  of  the  statute.  Lowber  v.  Smith,  7  Barr,  (Fenn.)  381.  But  the  items  of  payments 
and  receipts  by  two  tenants  in  common  concerning  their  joint  estate  constitute  "an 
open  and  mutual  account  current."    Dickenson  v.  Williams,  11  Cush.  (Mass.)  258.] 

'  Webber  v.  Twill,  2  Saund.  B.  125,  and  Id.  note  6  to  p.  127 ;  Farrington  v.  Lee, 
1  Mod.  B.  270 ;  Martin  v.  Delboe,  1  Id.  70.  In  Scotland,  the  term  of  prescription  does 
not  begin  while  the  account  is  current,  but  only  when  it  is  closed.  The  termintu  a  quo, 
the  period  from  which  the  prescription  begins  to  run,  is  the  date  of  the  last  article,  when 
the  account  is  closed ;  or  of  the  article  which  precedes  an  interruption  in  the  account. 
1  Bell's  Com.  251.  See  also  Bamchanden  v.  Hammond,  5  Johns.  (N.  Y.)  Ch.B.  200, 
and  the  authorities  cited  on  p.  132 ;  and  see  in  particular  Toland  v.  Spring,  12  Peters, 
(IT.  S.)  B.  300;  and  Spring  v.  Executors  of  Gray,  6  Id.  156;  Furdon  v,  Pnrdon,  10 
Mees.  &  Welsh.  (Ex.)  B.  562.  [The  statute  begins  to  run  in  causes  of  adjustment, 
when  the  adjustment  is  made.  Ex  parte  Storer,  1  Davies,  (U.  S.)  294 ;  Higgs  v,  War- 
ner, U  Ark.  (1  Barb.)  192  ;  Brackenridge  v.  Bottzell,  1  Carter,  (Ind.)  B.  333.] 

■  Per  Chief  Justice  Mellen,  in  M'Clellan  v.  Crofben,  6  GreenL  (Me.)  337. 

*  See  Davis  v.  Tiem,  8  How.  (Miss.)  B.  786. 
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irecovered  in  an  action  of  assumpsit  founded  upon  the  fact,  that  it 
is  admitted  hj  the  indebted  party,  on  an  adjustment  of  the  respec- 
tiye  claims.^  ^^  All  intricacy  of  account  or  doubt  as  to  which  side 
the  balance  may  fall  is  at  an  end."  ^  It  is  like  the  account  of  a 
guardian  exhibiting  a  balance  in  his  hands,  which  no  longer  con- 
tinues him  a  trustee,  and  makes  him  a  debtor  for  the  balance  when 
the  ward  comes  of  age ;  and  he  is,  therefore,  protected  by  the  stat- 
ute at  the  end  of  six  years.^  An  account  closed  is  not  necessarily 
an  account  stated  and  liquidated.  It  may  become  closed  by  the 
death  of  one  of  the  parties,  which  is  clearly  not  a  statement,  and 
still  less  a  settlement,  or  an  adjustment  of  a  balance.^  There  may 
be  cases,  in  which  the  question,  whether  an  account  be  both  closed 
and  settled,  would  be  proper  to  be  determined  by  the  jury.^  .  The 
'  mere  fact  of  rendering  an  account  by  one  party  does  not  give  it 
the  character  of  a  stated  account.  The  other  party  must  receive 
it,  and,  impliedly  at  least,  admit  the  correctness  of  the  items.  If 
be  claim  the  balance,  or  ofiTer  to  pay  the  balance,  as  it  may  be  found 
in  his  favor  or  against  him,  then  it  becomes  a  stated  account.  It 
is  not  important  that  the  account  has  not  been  made  out  between 
the  parties.^  An  account  current  sent  by  a  foreign  merchant  in 
this  country,  and  not  objected  to  for  two  years,  has  been  held  an 
account  stated  .^  In  Toland  v.  Spring,^  T.  shipped  a  quantity  of 
merchandise  by  P.  to  Gibraltar,  who,  on  arriving  there,  placed  the 
goods  in  the  hands  pf  S.  and  received  advances  from  S.  upon  them. 
In  1825,  S.  sold  the  goods,  and  transmitted  an  account  of  sales  as 
of  the  merchandise  received  from  P.  to  T.  who  received  it  in  Sep- 
tember, 1825,  stating  the  balance  of  the  proceeds  to  be  two  thou- 
sand five  hundred  and  seventy-eight  dollars.  T.  in  1825,  wrote  to 
S.,  directing  him  to  remit  the  amount  to  him,  deducting  one 
thousand  dollars,  which  had  been  advanced  by  S.  on  the  goods, 
and  which  had  been  remitted  by  P.  to  T. :  S.  refused  to  make  the 
remittance,  alleging  that  P.  was  largely  indebted  to  him.    No  suit 

1  See  Ashley  v.  Hill,  6  Conn.  B.  248. 
«  4  Leigh,  (Va.)  R.  249. 

*  Green  (Ex'r)  v.  Johnson,  S  Gill  &  Johns.  (Md.)  B.  389 ;  Boll  v.  Towsen,  4  VTatts 
&  Serg.  (Penn.)  R.  557. 

^  Bass,  Executor,  v.  Bass,  6  Pick.  (Mass.)  R.  364 ;  b.  o.  8  Id.  187. 
^  Id.  MXellan  v.  Croften,  6  Greenl.  (Me.)  R.  308. 

*  These  points  held  in  Toland  v.  Spring,  12  Peters,  (XT.  S.)  R.  300. 
»  Friedland  v.  Heron,  7  Cranch,  (U.  S.)  B.  147. 

*  12  Peters,  (U.  S.)  B.  308. 
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was  instituted  by  T.  against  S.  until  August,  1834.    The  account 
was  a  stated  account,  and  the  statute  of  limitations  applied  to  it. 

151.  But  the  balance,  when  found  and  assented  to,  may  be  the 
commencement  of,  and  constitute  an  item  in,  a  new  mutual  ac- 
count. Thus  it  was  remarked  by  Chief  Justice  North,  in  one  of 
the  early  cases,^  that,  '*'  if,  after  an  account  stated,  upon  the  bal- 
ance of  it  a  sum  appear  due  to  either  of  the  parties,  which  sum  is 
not  paid,  but  is  afterwards  thrown  into  a  new  account,  it  is  now 
slipped  out  of  the  statute  again."  The  meaning  of  this  declaration 
is,  that  the  balance  forms  the  first  item  in  the  new  account,  and  is 
a  part  of  it.  And  if  the  account  is  thus  renewed  and  continued, 
the  statute  will  be  a  bar  to  the  items  of  the  first  account,  tliough 
the  balance  will  be  sared.  That  is  to  say,  if  six  years  have 
elapsidd  since  the  adjustment  of  the  former  account,  and  it  should 
then  be  found  that  the  balance  was  incorrect,  and  an  action 
brought  for  the  recovery  of  a  difierent  balance,  the  statute  may  be 
pleaded.  Otherwise,  old  accounts,  which  have  been  once  settled, 
might  be  the  subject  of  litigation  after  the  lapse  of  many  years. 
This  exposition  of  the  law,  as  laid  down  by  Chief  Justice  North, 
was  concurred  in  by  the  Supreme  Court  of  the  State  of  Massachu- 
setts, in  an  action  of  assumpsit,  by  a  bank  against  a  depositor,  to 
which  was  pleaded  the  statute  of  limitations.^  It  appeared  that 
the  usage  of  the  bank  was,  at  the  end  of  every  month,  to  balance 
the  book  of  a  depositor,  and  to  make  the  balance  the  first  item  in 
a  new  account.  It  was  held,  that  where  an  account  has  been  bal- 
anced, it  is  no  longer  an  open  and  running  account,  and  that  the 
parties  could  not  go  behind  such  settlement,  without  leave  ob- 
tained, upon  a  bill  in  chancery,  to  inquire  whether  the  balance 
was  founded  in  error.  Putnam,  J.,  who  delivered  the  opinion  of 
the  court :  ^^  We  do  not  think  that  the  facts  of  the  case  at  bar 
prove  this  account  to  be  open  and  running  from  November,  1817,  • 
to  January,  1824.  On  the  contrary,  it  is  proved  that  the  accounts 
have  been  stated  and  settled  monthly.  To  what  is  the  following 
account  to  be  added  ?  Not  to  the  former  account  as-  it  stood,  but 
to  the  haUmoe  of  the  former  account,  as  it  had  been  settled.  That 
balance  constitutes  one  of  the  items  of  the  now  account ;  and  if 
the  new  account  shall  run  on  mutually  to  a  time  within  six  years, 
that  balance,  although  arising  more  than  six  years  before,  will  be 

1  Farrington  v.  Lee,  1  Mod.  B.  270. 

*  Union  Bank  v.  Enapp,  3  Pick.  (Mass.)  B.  96. 
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saved  and  drawn  out,  as  it  is  sometimes  expressed,  from  the  opera- 
tion of  the  statute,  by  the  charges  which  are  within  six  years.  For 
example,  suppose  that  the  balance  of  the  account  stated  in  Novem- 
ber, 1817,  had  been  carried  to  a  new  account,  which  had  continued 
to  run  on  mutually,  until  January,  1824,  without  any  interrening 
settlement.  In  such  a  case,  the  law  would  infer  a  promise  to 
account  for  all  the  items  in  such  new  account,  and  to  pay  the  bal- 
ance of  the  same.  But  this  construction  will  not  avail  the  plain- 
tiff, because  the  account  which  was  added  to  the  balance  of  No- 
vember, 1817,  did  not  continue  open  and  running  till  January, 
1824,  but  was  open  and  running  only  for  a  month  at  a  time.  The 
acknowledgment,  which  is  to  be  inferred  from  the  mutual  and 
open  accounts,  within  six  years,  should  be  limited  to  the  items  ap- 
pearing in  the  same.  If,  for  example,  one  of  the  items  should  be 
a  sum  of  money,  being  the  balance  of  a  former  account  settled 
more  than  six  years  before  the  action,  it  would  be  protected  from 
the  operation  of  the  statute,  by  the  items  which  are  within  six 
years.  In  such  a  case,  the  law  would  inf^^r  a  promise  to  settle  for 
all  the  items  of  the  new  account.  The  promise  and  acknowledg- 
ment may  reasonably  be  extended  so  far ;  but  not  to  the  various 
charges  and  disbursements  in  former  times,  from  which  the  bal- 
ance charged  in  the  open  account  arose.  .  What  of  doubt  now  ap- 
pears might  in  time  of  the  transaction  have  been  explained  by 
papers,  vouchers  or  witnesses ;  but  it  would  be  doing  great  vio- 
lence to  go  behind  the  account,  which  is  open  and  current,  and 
behind  a  hundred  or  more  stated  accounts,  to  inquire,  if,  at  some 
former  period,  during  the  trade  between  the  parties,  perhaps  some 
twenty  or  forty  years  ago>  a  mistake  did  not  happen  in  one  or 
more  of  the  settlements,  which,  if  corrected,  would  make  the  bal- 
ance constituting  one  item  in  the  open  account  to  be  either  too  little 
or  too  great,  or  on  the  other  side."  ^ 

1  See  also  Fergiiaon  v,  Fyffe,  8  Clark  &  Finn.  B.  (H.  Lords) ;  [Clark  v.  Jeakins,  3 
Rich.  Eq.  (S.  C.)  314.] 
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merchants'  accounts. 

152.  The  words  of  the  exception  in  the  third  section  of  the 
statute  of  James,  in  respect  to  merchants'  accounts,  which  was 
referred  to  in  the  commencement  of  the  preceding  chapter,  are, 
^^  all  actions  of  account,  and  upon  the  case,  other  than  such  ac- 
counts as  concern  the  trade  of  merchandise  between  merchant  and 
merchant,  their  factors  or  servants."  In  the  latest  revised  acts  of 
limitation  in  this  country,  this  exception  has  not  been  retained;^ 
but,  in  those  States  in  which  it  has  been  deemed  expedient  to  dis- 
pense with  it,  it  might  be  relied  on  in  respect  to  causes  of  action 
which  accrued  when  the  exception  was  in  force.^  \ 

153.  The  above  exception  has,  in  two  rather  recent  cases,  been 
subjected  to  technical  disquisition,  and  they  have  established  an 
interpretation  before  not  clearly  settled.  According  to  Erskine, 
J.,  in  Cottam  v.  Partridge,  in  the  English  Common  Pleas,^  the 
exception  seems  to  have  been  inserted  in  order  to  give  merchants 
the  same  period  of  time  for  proceeding  at  law,  to  compel  their 
correspondents  or  agents  to  furnish  accounts,  as  they  would  have 
had  if  they  had  proceeded  to  enforce  an  account  in  equity.  The 
meaning  of  the  words  of  the  exception  is  not  ^^  other  than  in  an 
action  of  account,"  but  ^^  other  than  actions  for  an  account,"  and 
refer  seemingly  to  actions  strictly  brought  for  an  account.  The 
court  were  all  of  opinion  that  the  exception  was  confined  to 
accounts  in  respect  of  which  the  one  party  might  maintain  against 
the  other  an  action  of  accownt^  or  an  action  upon  the  case^  for  not 
accounting.  In  the  Court  of  Exchequer,  Baron  Parke  (in  deliver- 
ing the  judgment  of  the  court),  in  Inglis  v.  Haigh,^  says,  that  the 
exception  does  not  apply  to  an  action  of  assumpsit  for  the  several 

1  It  has  not  been  retained,  as  will  appear  by  referring  to  the  Appendix,  in  Maine,  New 
Hampshire,  Vermont,  Massachusetts,  Connecticat,  New  York,  Delaware,  Ohio,  Michi- 
gan, Missouri,  Arkansas. 

a  See  ante,  Ch.  II.  §  22. 

s  Cottam  V.  Partridge,  4  M.  &  Grang.  K.  290. 

«  Inglis  17.  Haigh,  8  Mees.  &  Welsh.  (Ex.)  B.  769. 
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items  of  which  the  account  is  composed,  or  for  the  general  balance, 
but  only  to  a  proper  action  of  accaunty  or  perhaps,  also,  to  an  action 
on  the  case  for  not  accounting  .^The  action  was  assumpsit  for  work, 
and  labor,  and  commission,  money  lent,  and  on  an  account  stated  ; 
the  plea,  that  the  action  did  not  accrue  within  six  years ;  and  the 
replication,  merchants'  accounts,  and  that  the  causes  of  action 
were  items  in  an  open  unsettled  account  between  them  as  such 
merchants,  and  which  said  account  contained  various  items  in  favor 
of  the  defendant,  and  the  balance  due  on  which  said  account  the 
plaintiffs  sought  to  recover.  The  rejoinder  was,  that  no  item  on 
either  side  of  the  said  account  accrued  due  within  six  years  before 
the  commencement  of  the  suit,  and  that  more  than  six  years  before 
the  commencement  of  the  suit,  the  plaintiffs  had  stated  the  said 
account  to  the  defendant,  as  the  balance  thereof  in  the  replication 
mentioned.  There  was  a  general  demurrer  and  joinder.  ^^  Al- 
though," said  Baron  Parke,  ^^  there  is  no  reported  case  expressly 
governing  the  present,  yet  there  are  many  coming  very  near  it,  and 
in  which  the  dicta  of  very  eminent  judges  fully  warrant  the  view 
we  take  of  the  subject."  And  he  cites  Webber  v.  Tivill,  2  Saund. 
B.  124 ;  Martin  v.  Delboe,  1  Mod.  B.  70 ;  Farringdon  v.  Lee,  1 
Mod.  B.  269.  The  opinion  of  the  court  ^^  being,  that  the  replica- 
tion is  bad,  it  is  perhaps  not  absolutely  necessary  for  us  to  say 
anything  as  to  the  rejoinder  by  which  the  defendant  seeks  to  get 
rid  of  the  replication,  by  saying  that  all  the  items  of  the-  account 
are  of  more  than  six  years'  standing.  We  think  it,  however,  right 
to  say,  that  in  giving  judgment  for  the  defendant,  we  proceed 
solely  on  the  insufficiency  of  the  replication,  and  not  on  the 
rejoinder."  The  view  of  the  court  "  was  much  assisted  by  con- 
sidering that  the  exception  clearly  would  not  apply  to  an  action 
of  debty  brought  for  the  very  same  demand ;  and  it  is  very  difficult 
to  believe  that  the  legislature  could  have  intended  to  preserve  the 
right  in  one  form  of  action,  but  to  bar  it  in  another."  The  court 
were  aware,  ^^  that  in  confining  the  exception  to  actions  of  account, 
they  were  deciding,  in  some  measure,  in  opposition  to  what  is  rep- 
resented, though  not  very  confidently,  to  be  the  law,  by  Mr. 
Sergeant  Williams,  in  one  of  his  very  learned  notes  to  Webber  v. 
Tivill."  1 

154.  The  question,  whether  the  exception  as  to  merchants' 
accounts  applied  to  accounts  in  which  tliere  had  been  no  item 

^  See  ante,  Ch.  IX.  f  69,  respecting  the  action  of  account. 
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within  six  years,^  is  one  which  has  hitherto  been  the  subject  of  no 
small  degree  of  litigation,  and  of  conflicting  adjudication.  On 
one  side,  it  has  been  contended  that  tlie  exception  in  tlie  statute 
expressly,  and  without  any  qualification,  excludes  merchants'  ac- 
counts, and  that,  if  the  action  concerned  the  trade  of  merchandise 
between  merchant  and  merchant,  no  length  of  time  is  a  bar,  as 
the  exception  prevents  its  application  to  such  a  case.  On  the  other 
side,  it  is  contended,  that  the  exception,  even  as  to  merchants'  ac- 
counts, extends  only  to  cases  in  relation  to  which  there  have  been 
some  transactions  within  six  years.  In  a  case  which  was  referred  to 
the  three  judges  of  the  King's  Bench,  namely,  Jones,  Croke,  and 
Barkely,  respecting  an  account  between  two  merchants,  to  which 
was  pleaded  the  statute  of  limitations,  they  certified,  that  the 
account  was  not  barred,  because  the  account  was  not  finished,  and 
also  because  it  was  between  merchants.'^  The  latter  ground  cer- 
tainly seems  to  favor  the  construction,  that  matters  of  merchandise, 
between  merchants,  were  not  within  the  statute.  This  case  has, 
however,  been  pronounced  as  too  loose,  and  too  concise,  and  depend- 
ing too  much  upon  the  first  ground,  to  be  regarded  as  of  much 
autliority  on  the  present  subject.^  A  more  direct  and  weighty 
authority,  in  favor  of  this  side  of  the  question,  is  that  of  Lord 
Hardwicke,^  who  said  that  the  exception  as  to  merchants'  ac- 
counts is  to  be  confined  to  open  accounts  merely ;  for  between 
common  persons,  so  long  as  the  account  is  continued,  the  statute 
does  not  bar.  The  exception,  therefore,  he  said,  must  mean  some- 
thing more ;  and  he  seemed  to  think,  that,  between  merchants^  an 
open  account  would  do,  though  tliere  had  been  no  dealing  within 
six  years.  And  it  was  also  observed  by  Lord  Kenyon,  that,  where 
there  was  no  item  of  account  at  all  within  six  years,  the  plea  of 
the  statute  would  bar,  unless  the  plaintifi*  could  bring  his  case 
within  the  exception  concerning  merchants^  accountSj  and  that  tlien 
the  plaintiff  is  not  bound,  though  there  be  no  transaction  of  any 
kind  between  the  parties  for  six  years.^  In  this  case,  however, 
there  were  credits  on  each  side,  within  six  years  ;  and,  therefore, 
the  observations  of  Lord  Kenyon  were  rather  extrajudicial.^  Other 

^  See  preceding  chapter. 

3  Sandys  v.  Blodwell,  Jones,  R.  401. 

'  Per  Chancellor  Kent,  in  Coster  v.  Mnrmj,  5  Johns.  Ch.  B.  5S2. 

*  Referred  to  by  Lord  Elden,  in  Foster  v.  Hodgson,  19  Yes.  180. 

»  Catlin  o.  Skoalding,  6  T.  R.  189. 

«  So  considered  by  Chancellor  Kent,  in  Coster  v.  Morray,  5  Johns.  Ch.  B.  522. 
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English  authorities  would  much  favor  the  opposite  construction, 
that  the  exception,  as  to  merchants'  accounts,  extends  to  no  other 
aeeounU  between  them  than  those  in  relation  to  which  something 
has  been  transacted  within  six  years.^  And  Lord  Hardwicke  gives 
an  opinion  on  the  subject,  which  is  not  reconcilable  with  that  which 
has  been  referred  to.  The  case  does  not  state  that  the  account 
concerned  merchandise  between  merchant  and  merchant,  but  he 
observes,  *^  that  it  was  a  pretty  difficult  construction  here  to  apply 
that  exception  in  the  statute  relating  to  merchants'  accounts.  It 
is  not  that  the  defendant  may  not  plead  the  statute,  in  all  cases 
where  the  account  is  closed  and  concluded  between  the  parties, 
and  the  dealing  and  transaction  over ;  it  was  not  the  meaning  to 
hinder  that;  but  it  was  to  prevent  dividing  the  account  between 
merchants,  where  it  was  a  running  account,  when,  perhaps,  part 
might  have  begun  long  before,  and  the  account  never  settled,  and 
perhaps  there  might  have  been  dealings  and  transactions  within 
the  time  of  the  statute."  ^  In  a  bill  for  an  account  of  mercantile 
accounts,  before  Lord  Northington,  the  defendant  set  up  the  stat- 
ute of  limitations,  and  his  lordship  observed,  ^^that  merchants' 
accounts,  after  six  years'  total  discontinuance  of  dealings,  were  as 
much  within  the  statute  as  other  accounts.  The  difference,"  he 
said,  ^'  was,  that  a  continuance  afterwards  would  prevent  the  stat- 
ute running  against  merchants'  accounts,  but  would  be  a  bar  to 
all  articles  before  six  ye^rs,  in  other  accounts."  ^  So,  in  a  bill  for 
an  account,  and  a  plea  of  the  statute,  with  an  averment  that  it  was 
not  a  merchants'  account,  before  Lord  Bosslyn,  it  was  held  by  his 
lordship,  that  the  meaning  of  the  exception  was,  that,  if  any 
transaction  between  the  parties  took  place  within  six  years,  none 
of  the  transactions  should  be  barred;  but  that,  when  all  the 
transactions  were  over  six  years,  the  statute  might  be  pleaded,  as 
well  to  merchants'  accounts  as  others ;  and  the  plea  was  allowed.^ 
Lord  Eldon,  in  a  still  later  case,  viewed  the  point  as  still  unset- 
tled.^    In  this  case,  the  bill  was  upon  an  open  and  nmning 

1  VTebber  r.  Tivill,  2  Sannd.  124  ;  Bridges  v.  Mitchell,  Gilb.  Eq.  B.  224. 

'  He  accordinglj  allowed  the  plea  of  the  statute.    V^clford  v.  Liddle,  2  Yes.  400. 

*  Martin  v,  Heathcote,  2  Eden,  169. 

*  Crawford  v.  Liddle,  cited  by  the  counsel  in  Jones  v.  Pengree,  6  Yes.  5S0,  where  the 
same  question  was  discussed,  but  the  cause  went  off  on  another  point  The  same  may 
be  said  of  Duff  r.  East  India  CompaD/,  15  Yes.  198,  where  the  question  was  treated  as 
an  open  question,  but  the  Master  of  the  Rolls  decided  the  cause  on  other  grounds. 

3  Foster  V,  Hodgson,  19  Yes.  B.  180. 

10 
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account.  The  defendant  was  a  banker,  and  the  plaintiff  a  mer- 
chant; Tliere  was  no  settlement  or  demand  for  twelve  years,  and 
a  demurrer  was  put  in  founded  upon  the  statute  of  limitations. 
Sir  Samuel  Bomillj,  among  others,  contended  for  the  application 
of  the  statute.  It  was  observed,  that  a  notion  had  prevailed,  that, 
by  the  effect  of  the  exception  in  the  statute,  there  was  no  limita- 
tion to  a  suit  upon  m^chanU^  accounts  ;  but  that  the  meaning  was, 
that,  if  the  last  item  in  the  account  was  within  six  years,  that  pre- 
serves all  the  preceding  items  of  debt  and  credit  from  the  operation 
of  the  statute.  Lord  Eldon  said,  that  the  bill  had  no  allegation 
that  the  foundation  of  the  suit  was  accounts  relative  to  merchan- 
dise between  merchant  and  merchant.  He  did  not,  therefore,  decide 
the  question,  though  he  took  notice  of  the  conflicting  decisions, 
and  observed  tliat  the  doctrine,  upon  the  question,  whether  the 
same  law  that  applies  to  open  accounts  applied  also  to  merchants* 
accounts,  was  not  to  be  reconciled. 

155.  But,  whatever  doubt  might  have  existed  in  England  for- 
merly, on  the  question,  whether  the  exception  as  to  merchants' 
accounts  applied  to  accounts  in  which  there  has  been  no  item,  on 
either  side,  for  more  than  six  years,  that  is  now  entirely  set  at  rest 
by  the  decision  in  the  House  of  Lords,  in  Robinson  v,  Alexander.* 
That  was  a  case  brought  by  appeal  from  the  Court  of  Chancery, 
being  a  case  of  merchants'  accounts,  in  which  there  had  been  no 
item,  on  either  side,  for  a  period  greatly  exceeding  six  years  pre- 
vious to  the  filing  of  the  bill.  The  defendant,  by  his  answer, 
insisted  on  the  statute  of  limitations  as  a  bar  to  the  account  sought 
by  the  bill ;  and  there  is  no  doubt  it  would  have  been  a  bar,  if  the 
excaption  as  to  merchants'  accounts  is  confined  to  cases  where 
there  has  been  some  item  of  account  within  six  years.  The  Vice- 
chancellor  held  the  case  to  be  within  the  exception  in  the  srt)atute, 
and  the  House  of  Lords,  having  taken  time  to  consider,  affirmed 
the  decree.^ 

156.  In  the  year  1796,  to  an  action  on  a  bond,  in  the  Supreme 
Court  of  Pennsylvania,  the  defendant,  by  way  of  set-off j  offered 
evidence  to  show,  that  after  the  execution  of  the  bond,  and  before 
the  commencement  of  the  suit,  the  plaintiff  had  become  indebted 

1  Robinson  v.  Alexander,  8  Bligh,  (N.  S.)  R.  352. 

*  See  also  opinion  of  the  court,  aa  deliyered  by  Baron  Parke,  in  Inglis  v.  Haigh,  8 
Hees.  &  Welsb.  (Ex.)  R.  781.  See  also  Browne  on  Actions  at  Law,  66;  Forbes  v. 
Shelton,  11  Con.  Eng.  Ch.  R.  466;  Ciompt.  Meet.  &  Rose.  R.  45;  8  Sim.  Ch.  R.  335. 


CHAP.  XV.]  MERCHANTS'  ACCOUNTS.  147 

to  him  in  a  sum  exceeding  the  amount  of  the  bond,  upon  an 
account  still  remaining  unsettled  between  them,  as  merchants^ 
concerning  the  sales  of  merchandise  made  by  the  plaintiff,  in  parts 
beyond  sea,  as  offmt  and  factor  for  the  defendant.  To  the 
admission  of  tliis  evidence,  the  plaintiff  objected,  that  there  was  a 
lapse  of  more  than  seventeen  years  since  the  date  of  the  last  item 
of  the  accounts,  and  no  proofs  given  of  any  subsequent  demand 
of  the  money  proposed  to  be  set  off,  and  that  the  statute  of  limita- 
tions was  a  bar.  The  court,  however,  were  unanimously  of  opin- 
ion, that  the  accounts,  on  which  the  set-off  had  been  claimed,  were 
not  barred  ;  and  that  the  Common  Pleas  had  done  right  in  admit- 
ting the  evidence  offered  by  the  defendant.^  And  the  Supreme 
Court  of  New  Jersey,  in  the  year  1793,  also  held,  in  a  case  where 
the  parties  were  both  merchants,  and  the  accounts  between  them 
had  been  of  long  standing,  that,  although  the  last  item  was  en- 
tered more  than  six  years  before  the  action,  still  the  account  was 
not  barred  by  the  statute  of  limitations.^  In  this  case,  the  court 
referred  to  the  opinion  of  Lord  Hardwicke,  in  the  case  of  Welford 
V.  Liddle,  which  has  been  cited  ;  and  they  thought  that  this  opin- 
ion was  not  upon  the  point  in  controversy,  and  was  not  corrob- 
orated, so  far  as  their  knowledge  extended,  by  any  other  author- 
ity.' In  favor  of  the  opposite  side  of  the  question,  we  have  a 
more  modern  autliority,  in  the  Court  of  Cliancery  of  the  State  of 
New  York,  in  1821.*  There  appeared  to  be  some  doubt,  in  this 
case,  whether  the  demand  was  concerning  the  trade  of  merchan- 
dise between  merchant  and  merchant,  within  the  meaning  of 
the  exception.  But  Chancellor  Kent  said,  if  it  were  admitted  to 
be  a  case  of  merchandise  between  merchant  and  merchant,  yet  the 
sale  of  the  goods,  and  the  receipt  of  the  proceeds  by  the  defend- 
ants, and  their  accountability  for  them,  were  all  prior  to  six  years 
before  filing  the  bill ;  and  it  became,  he  said,  a  very  serious  ques- 
tion, whether  the  statute  does  not  apply  to  such  a  case.  The 
question,  he  said,  had  been  much  discussed,  and  had  given  rise  to 
contradictory  opinions  and  decisions,  and  seemed  not  to  be  defin- 
itively settled  at  Westminster  Hall,  even  to  this  day.    The  Chan- 

^  Stiles  V.  Donaldson,  2  Dallas,  R.  264.    See  also  Brown  v.  Agnew,  6  Serg.  &  Watts, 
(Fenn.)  R.  235. 

*  Franklin  v.  Camp,  I  Coxe,  (N.  J.)  196. 

*  It  has  been  already  shown  that  this  opinion  of  Lord  Hardwicke  has  been  corrob* 
orated  by  Lord  Northington  and  Lord  Rossi jn. 

*  Coster  V.  Mnrray,  5  Johns.  Ch.  R.  522. 
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cellor  then  reviewed  the  before-mentioned  English  authorities  on 
the  subject,  and  referred  to  others,  and  thought  the  weight  of 
these  authorities  was  very  much  in  favor  of  the  application  of  the 
stattUe  to  open  merchants^  accountSj  when  the  item  is  above  six 
jears  before  the  commencement  of  the  suit.  Upon  an  appeal  to 
the  Court  of  Errors,  one  of  the  judges  expressed  himself  fully  of 
opinion,  that  the  accounts  and  concerns  of  the  parties  related  to 
the  trade  of  merchandise  between  merchant  and  merchant,  and, 
on  that  account,  were  within  the  exception ;  and  he  concluded  his 
remarks  thus  emphatically :  ^^  I  consider  such  of  the  English 
decisions  as  contravene  the  construction  I  have  given  to  the  stat- 
ute as  little  better  than  judicial  usurpation  of  legislative  author- 
ity." ^  In  the  Court  of  Appeals  of  South  Carolina,  in  1826,  the 
court  were  inclined  to  adhere  to  the  inclination  of  Chancellor 
Kent,  in  the  case  last  mentioned,  and  thought  the  weight  of 
authority  was  in  favor  of  the  rule  that  merchants'  accounts  are 
barred  if  there  is  no  item  within  the  time  limited,  though  they 
admitted  there  were  respectable  authorities  opposed  to  it.  The 
court  did  not,  however,  decide  the  point,  but  observed,  that  they 
saw  no  good  reason  why  merchants  and  factors,  after  all  dealing 
between  them  had  ceased,  should  not  as  well  be  entitled  to  the 
protection  of  the  statute  as  other  persons.  They  were  as  liable, 
the  court  reasoned,  to  the  loss  of  papers  and  vouchers  as  other 
persons ;  and  that  all  the  rmaony  which  led  to  the  passage  of  such 
an  act  as  the  statute  of  limitations,  would  seem  to  require  that 
they  should  have  the  benefit  of  it.^ 

157.  To  come  down  to  a  later  period:  in  the  Supreme  Court  of 
Massachusetts,  in  an  action  by  an  executor,  the  defendant  pleaded 
non  asiumpsit  within  six  years,  and  the  plaintiff  replied  that  the 
testator  and  defendant  were  merchants,  the  defendant  residing  in 
Bordeaux,  in  France,  and  the  testator  in  Boston ;  and  that  the 
cause  of  action  arose  out  of  the  mutual  dealings  and  accounts  of 
the  defendant  and  the  testator  as  merchants,  and  wholly  concerned 
the  trade  of  merchandise  carried  on  between  them.  Upon  demur- 
rer, the  court,  after  adverting  to  the  great  diversity  of  opinion 
there  had  been  as  to  whether  or  not  mutual  accounts  between 
merchants  came  within  the  statute  of  limitations  if  there  were  none 

1  Marraj  v.  Coster,  20  Johns.  (N.  Y.)  R.  576.    See  Kimball  v.  Brown,  7  Wend. 
(N.  Y.)  R.  322. 
*  Van  Rhyn  v.  Vincent,  1  M'Cord,  (S.  C.)  Ch.  B.  310. 
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of  the  items  within  six  years,  decided,  that  the  statute  could  not 
be  pleaded  in  bar  to  an  action  upon  an  open  account  ^^  concerning 
the  trade  of  merchandise  between  merchant  and  merchant,  if  there 
were  none.'*  "  As  the  language  of  the  statute,"  say  the  court, 
"  is  clear,  we  shall  ground  our  decision  upon  it."  They  say,  fur- 
ther, ^^  the  words  are,  ^  all  actions  of  account  and  upon  the  case, 
other  than  such  accounts  as  concern  the  trade  of  merchandise 
between  merchant  and  merchant,  their  factors  and  servants,'  shall 
be  commenced  wiUiin  the  time  limited.  Such  accounts,  then,  are 
not  at  all  within  the  statute.  This  is  the  most  natural  construction, 
and,  indeed,  the  only  one  which  the  words  will  allow."  ^  In  a  sub- 
sequent case,  between  the  parties  in  the  same  court,  the  question 
was  presented,  whether  the  demand  sued,  if  originally  a  merchant's 
account,  had  not  ceased  to  retain  that  character.  It  was  insisted, 
that  the  death  of  the  testator,  more  than  six  years  before  the  com- 
mencement of  the  suit,  closed  the  account  between  the  parties,  so 
that,  from  that  time,  the  balance  then  existing  became  liable  to  the 
operation  of  the  statute  of  limitations,  like  an  account  stated; 
which,  according  to  all  the  authorities,  ceases  to  be  a  merchant's 
account,  so  far  as  respects  the  exception  in  the  statute.  Parker, 
0.  J.,  considered  there  was  no  authority  for  this  distinction,  or  for 
deciding,  that  the  death  of  one  of  the  parties,  the  account  remain- 
ing unsettled,  should  so  change  the  nature  of  the  demand,  as  to 
take  it  out  of  the  exception  in  the  statute.' 

A  corresponding  decision  has  been  made  by  the  Supreme  Court 
of  the  State  of  Maine,  in  which  the  court  held,  that  whatever  the 
**  accounts "  are,  which  were  intended  to  be  described  by  the 
exception  in  the  statute,  namely,  '^  other  than  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  merchant, 
their  factors  and  servants,"  they  are  in  express  terms  excluded 
from  the  operation  of  the  restraining  clause  ;  and  as  effectually  as 
if  they  had  been  contained  in  a  proviso  at  the  end  of  the  section, 
declaring,  that  as  to  such  accounts,  the  statute  should  have  no 
operation  or  effect  whatever.  This  decision  is  accompanied  and 
sustained  by  a  learned  and  elaborate  review  of  English  and  Amer- 
ican authorities.^ 

In  the  State  of  Mississippi,  in  the  Court  of  Errors  and  Appeals, 

1  Bass,  Executory  v.  Bass,  6  Pick.  (Mass.)  B.  364. 

*  8  Ibid.  187. 

*  M'Clellaa  v.  Crofton^  6  GroenL  (Me.)  B.  308. 
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the  plaintiff  in  the  case  of  Fox  v.  Smith  ,^  replied  that  the  cause 
of  action  was  an  account  between  merchant  and  merchant,  con- 
cerning the  trade  of  merchandise.  The  replication  the  court  held 
to  be  a  good  one,  where  the  parties  are  both  merchants  at  the  time 
the  cause  of  action  accrued,  if  the  account  be  unsettled,  current, 
and  mutual ;  that  is,  if  it  arose  in  a  ^^  mutual  or  alternate  course 
of  dealing,  consisting  of  debts  and  credits,"  and  must  also  have 
originated  in  ^'  articles  of  merchandise." 

158.  As  to  the  construction  of  the  Federal  Courts :  In  the  Su- 
preme Court  of  the  United  States,  in  the  year  1809,  the  defendant 
pleaded  the  statute  of  limitations  to  an  action  of  dsaumpsit  far 
goods  Bold  and  deliveredy  and  for  the  hire  of  a  slave.  To  avoid  this 
plea,  the  plaintiff,  in  his  replication,  relied  on  an  account  current 
of  trade  and  merchandise,  had  between  the  plaintiff  and  defendant, 
as  merchants.  To  this  replication  was  a  rejoinder,  that  in  1799, 
all  accounts  between  the  parties  ceased,  and  that  no  accounts  had 
existed  or  been  continued  since.  It  was  contended,  on  the  part  of 
the  plaintiff  in  error,  that  the  exception  in  the  statute  in  favor  of 
merchants'  accounts  applied  onlj  to  current  accounts,  where  some 
of  the  items  are  beyond  and  some  within  the  time  of  limitation ; 
and  that  ii  all  dealing  between  the  parties  had  ceased  during  the 
time  prescribed  by  the  statute,  the  whole  account  was  barred. 
And  it  was  also  contended,  that  the  replication  was  repugnant  to 
the  declaration,  for  that  money  due  for  the  hire  of  a  slave  could 
not  be  on  an  account  current  of  trade  and  merchandise.  Marshall, 
Ch.  J.,  who  delivered  the  opinion  of  the  court,  held,  that  it  was 
not  necessary  that  any  of  tiie  items  should  come  tvithin  the  time  of 
limitation;  and  that  the  replication  was  not  repugnant  to  the 
declaration.  No  reasons  were  given  by  the  chief  justice,  and  no 
authorities  were  referred  to  by  him.^  That  merchants'  accounts 
were  not  barred,  was  a  construction,  the  same  court  afterwards 
said,  in  Toland  v.  Spring,^  growing  out  of  the  very  purpose  for 
which  the  exception  was  enacted,  which  was  to  prevent  the  injus- 
tice and  injury  which  would  result  to  merchants  having  trade  with 

1  Fox  V.  Smith,  6  How.  (Missis.)  B.  346,  347.  See  also  Davis  v,  Tieman,  2  Id. 
786. 

2  Mandeyille  v.  Wilson,  5  Cranch,  R.  15.  The  statnte  of  limitations  of  yirg:inia, 
which,  it  seems,  was  pleaded  in  this  case,  so  far  as  it  relates  to  the  exception  concerning 
mercfKtnts'  accounts^  is  precisely  like  the  English  statute  of  SI  Jac.  1. 

*  Toland  v.  Spring,  12  Peters,  (U.  S.)  R.  300.  And  see  also  Spring  v.  Executors  of 
Gray,  6  Id.  151. 
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each  other,  or  dealing  with  factors,  and  living  at  a  distance,  if  the 
act  of  limitations  were  to  run,  where  their  accounts  were  open  and 
unsettled ;  where,  therefore,  the  balance  was  unascertained,  and 
where,  too,  the  state  of  the  accounts  might  be  constantly  fluctuat- 
ing bj  continual  dealing  between  the  parties. 

159.  Though  merchants'  accounts  are  not  barred  by  the  statute, 
yet  after  the  lapse  of  twerity  yean^  it  is  evident  that  that  they,  like 
specialties,  may  be  presumed  to  have  been  settled.  And  it  is 
manifest,  that  where  any  account,  with  the  exception  of  one  item 
on  the  debit  side,  and  one  on  the  credit  side,  has  existed  more 
than  twenty  years  before  action  brought,  the  item  on  the  debit  side 
cannot  be  considered  as  reviving  and  '^  drawing  down  "  the  ac- 
count, especially  if  it  be  a  small  item,  not  apparently  of  a  mercan- 
tile character ;  and  more  especially  if  the  defendant  has  ceased  to 
be  concerned  in  trade.^ 

160.  Allowing  that  an  account  is  such  a  one  as  concerns  the 
trade  of  merchandise,  between  merchant  and  merchant,  yet  it  must 
be  current^  and  mutual  or  reciprocal^  agreeably  to  the  rule  to  be 
deduced  from  the  authorities  cited  in  tlie  preceding  chapter ;  and 
80  what  was  advanced  in  that  chapter  in  respect  to  the  running  of 
the  statute  against  the  balance  when  %taled  and  acknowledged,  will 
equally  apply  to  accounts  between  merchants.^  The  doctrine,  as 
laid  down  by  Mr.  J.  Dennison,  in  Cotes  v.  Harris,^  that  the  clause 
in  the  statute  of  limitations  about  merchants'  accounts  extended 
only  to  cases  where  there  were  mutual  accounts  and  reciprocal 
demands,  will  be  found  to  lie  at  the  foundation  of  all  the  cases.* 

161.  As  to  the  question,  what  are  merchanU^  accounts,  and 
what  accounts  concern  merchandise  within  the  meaning  of  the  stat- 
ute, it  was  one  upon  which  the  decision  entirely  depended,  in  the 
case  of  Spring  v.  Executors  of  Gray,  in  the  Supreme  Court  of  the 
United  States.^    It  arose  under  the  statute  of  limitations  of  Maine, 

1  Hftncock  V.  Cook,  18  Pick.  (Man;)  R.  30. 

*  [Brown  v,  Cnllen,  7  Barr,  (Penn  )  281 ;  ThoiDpfM>n  v,  Fisher,  13  Penn.  St.  (1  Har- 
ris,) 310 ;  Breckenridge  o.  Baltsell,  1  Smith,  (Ind.)  S17.] 

<  Cotes  V.  Harris,  Bull  N.  P.  149. 

*  Acoonnts  between  two  parties  do  not  form  merchants'  acconnts  within  the  excep- 
tions, if  thej  be  not  mutual  as  well  as  carrent,  unless  there  be  an  implied  agreement 
that  one  shall  be  set  off  against  the  other;  unless  in  fact  an  action  of  accouDt,  or  case 
for  not  accounting,  will  lie ;  therefore,  mere  cross-demands  between  strangers  are  not 
within  the  exception.  Browne  on  Actions  at  Law,  65,  and  Cottam  and  Another  v. 
Partridge,  C.  P.  4  Man.  &  Orang.  B.  290  (Easter,  1842).  And  see  Moore  v.  Strong, 
1  Bing.  N.  C.  441. 

»  6  Peters,  (U.  S.)  B.  151. 
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as  copied  from  the  statute  of  James,  and  its  words  are,  ^^  all  actions 
of  account  and  upon  the  case  other  than  such  accounts  as  concern 
the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants,  &c.,  shall  be  commenced/'  The  case  was 
removed  from  the  Circuit  Court  of  the  United  States,  for  the  dis- 
trict of  Maine,^  in  which  the  plaintiffs  had  replied  to  the  defend- 
ants' plea  of  non-assumpsit,  that  the  accounts  and  promises  men- 
tioned in  the  declaration  arose  from  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  fac- 
tors and  servants  ;  and  issue  was  joined  on  the  replication.  The 
facts  were :  The  master  of  a  ship,  who,  with  other  members  of  a 
mercantile  house,  were  owners  of  the  vessel  which  he  commanded, 
with  the  approbation  of  the  firm,  signed  a  bill  of  lading  to  deliver 
certain  articles  of  merchandise,  the  property  of  the  shipper,  at  the 
port  of  destination  of  the  vessel,  ^'  freight  to  be  paid  for  the  goods, 
as  per  agreement  indorsed."  The  agreement  indorsed  was,  that 
the  owners  of  the  ship  should  have,  as  the  freight  of  the  ship,  one 
half  of  the  net  profits  on  the  proceeds  of  the  goods,  which  were  to 
be  invested  in  a  return  cargo,  to  be  consigned  to  and  sold  by  the 
shipper.  The  proceeds  of  the  outward  cargo  were  received  by  the 
shipper,  part  in  goods  and  part  in  money  ;  a  portion  of  the  cargo 
having  been  left  imsold  by  the  vessel  where  they  were  delivered. 
The  transaction  was  made  the  BvJbject  of  an  account  current^  by  the 
owners  of  the  vessel  with  the  shipper  of  the  goods,  and  a  large 
balance  was  claimed  to  be  due  to  them  on  the  said  account.  The 
shipment  was  made  in  May,  1810  ;  and  in  May,  1829,  a  suit  was 
instituted  for  the  recovery  of  the  balance,  stated  to  be  due  on  an 
account  current.  The  defendants  (the  executors  of  the  shipper) 
pleaded,  and  the  plaintiffs  replied  as  above  mentioned.  The  plain- 
tiffs admitted  that  they  had  no  other  cause  of  action  than  such  as 
arose  from  the  bill  of  lading,  and  the  contract  indorsed  thereon. 
It  was  held  that  the  bill  of  lading  and  the  contract  were  not  suffi- 
cient to  maintain  the  issue  joined  on  the  part  of  the  plaintifis,  in 
respect  to  the  replication  of  merchants'  accounts.  Marshall,  Ch. 
J.,  who  gave  the  opinion  of  the  court,  said  that  the  plaintiffs  and 
defendants  were  undoubtedly  both  merchants,  but  the  former  were 
likewise  shipowners.  They  were  the  proprietors  of  vessels  which 
they  hired  to  others  for  freight.  A  charter-party,  a  contract  by 
which  tlie  owner  lets  his  vessel  to  another  for  freight,  he  said,  does 

I  5  Mmod,  (Cir.  Co.)  B.  505. 
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not  change  its  character,  because  the  parties  happen  to  be  mer- 
chants.' It  is  a  special  contract,  whereby  a  compensation's  stipu- 
lated for  a  service  to  be  performed,  and  not  an  account  concerning 
the  trade  of  merchandise.  It  is  no  more  an  "  account ^^^  and  no 
more  connected  with  "  the  trade  of  merchandiBe^^  than  a  bill  of  ex- 
change, or  a  contract  for  the  rent  of  a  house,  or  the  hire  of  a  car- 
riage, or  any  other  single  transaction  which  might  take  place  be- 
tween individuals  who  happened  to  be  merchants.  An  entry  of  it 
on  the  books  of  either  could  not  change  its  nature,  and  convert  it 
from  an  insulated  transaction  between  individuals  into  an  account 
concerning  the  trade  of  merchandise  between  merchant  and  mer- 
chant. This  must  depend  on  the  nature  and  character  of  the 
transaction,  not  on  the  book  in  which  either  party  may  choose  to 
enter  a  memorandum  or  statement  of  it.  If  the  court,  the  learned 
judge  remarked,  were  to  decide  the  case  on  the  words  of  the  stat- 
ute, they  should  not  think  that  the  plaintiffs  had  brought  them- 
selves within  the  exception.  They  should  not  consider  the  action 
as  founded  on  ^^  such  an  account  as  concerns  the  trade  of  mer- 
chandise between  merchant  and  merchant."  ^ 

162.  Demands  for  money  growing  out  of  the  trade  of  merchan- 
dise between  merchants  may  form  a' part  of  their  mutual  deal- 
ings ;^  but  the  exception  cannot  be  applied  to  transactions  between 
banking  institutions,  for  they  are  embraced  neither  by  the  letter 
nor  the  spirit  of  the  saving.  Moreover,  the  interest  of  such  insti- 
tutions, as  well  as  of  the  public,  requires  that  liquidation  of  bal- 
ances between  banks  should  be  regular  and  frequent.^ 

163.  In  Foster  v.  Hodgdon  ^  (wherftt  appears  that  the  dealings 
were  between  merchants  on  the  one  side,  and  bankers  on  the 
other).  Lord  EI  don  makes  the  observation:  ^'This  bill  has  no 
allegation,  that  the  foxmdation  of  the  suit  is  accounts  between 

^  [So  an  aocoant  between  two  joint  owners  of  a  yessel  was  held  not  to  be  an  account 
between  merchant  and  merchant,  or  relating  to  the  trade  of  merchandise,  within  the 
meaning  of  the  statute.  Smith  v.  Dawson,  10  B.  Mon.  (Ken.)  112.  Nor  is  an  account 
between  partners.  Manchester  v.  Matthewson,  3  R.  I.  87  ;  Leavitt  v.  Gooch,  12  Texas, 
95 ;  Bradford  v,  Spyken,  32  Ala.  134.  Nor  is  a  single  transaction  between  two  mer- 
chants within  the  exception.  Marseilles  v.  Kenton,  17  Penn.  St.  238.  Nor  is  an 
account  with  several  debits  for  goods,  and  one  credit  of  cash,  such  an  account  McCul- 
loch  V.  Jadd,  20  Ala.  703.] 

>  Bass  17.  Bass,  8  Pick.  (Mass.)  B.  187 ;  M'Clellan  v.  Croften,  6  Qreenl.  (Me.)  R. 
308. 

s  Farmers  and  Mechanics'  Bank  v.  Planters'  Bank,  10  Gill  &  Johns.  (Md.)  B.  442. 

*  Foster  v.  Hodgdon,  19  Yes.  B.  180. 
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merchants  relative  to  merchandise  between  merchant  and  mer- 
chant, imless  it  is  considered  as  alleging  that,  by  implication,  from 
the  statement  of  the  character  in  which  the  plaintiffs  stood,  and 
the  business  carried  on."  And  his  lordship  considered  that 
that  inference  could  not  be  drawn.  This  observation  was  cited 
by  the  Vice-Chancellor,  in  Forbes  v.  Skelton,^  as  an  authority  in 
deciding,  that  the  account  kept  by  the  joint  owners  of  a  planta- 
tion in  Java,  which  they  worked  in  copartnership  with  certain 
merchants  and  agents  at  Bombay,  to  whom  they  became  largely 
indebted,  in  respect  of  moneys  advanced  and  paid  for  their  use, 
was  not  a  mercantile  account  within  the  meaning  of  the  exception 
in  the  statute. 

164.  Accounts  between  one  partner  and  another,  for  a  settle- 
ment of  the  partnership  accounts,  do  not  concern  the  trade  of 
merchandise  between  merchant  and  merchant,  and  are  not  em- 
braced by  the  exception  in  the  statute  ;^  and  it  was  held,  in  a  suit 
in  equity,  by  an  executor  of  one  partner  against  the  survivor  for 
an  account,  that  it  did  not  concern  merchants'  accounts,  and  so 
was  not  within  the  exception  in  the  statute,  respecting  such  ac- 
counts.' 

165.  It  seems,  indeed,  very  clear,  as  it  has  been  declared,*  that 
the  parties  must  both  be  merchants  at  the  time  of  action  accrued ; 
that  the  account  must  be  a  mutual  or  reciprocal  one,  consisting  of 
debts  and  credits ;  and  that  it  must  have  originated  in  articles 
of  merchandise. 

1  Forbes  v,  Skelton,  8  Simmons,  K.  835,  and  11  Eng.  Con.  Ch.  K.  466. 

*  Coalter  v,  Coalter,  1  Rob.  ( Va.)%.  7,  cited  in  3  Am.  Law  Mag.  210. 

*  Codman  v.  Rogers,  10  Pick.  (Mass.)  R.  112. 
«  Fox  p.  Fiske,  6  How.  (Missis.)  R.  328. 
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CHAPTER   XVI. 

TRUSTBBS   OP  PEBSONAL  PBOPEBTT  GSNEBALLT. 

166.  Tbusts,  in  their  strict  and  technical  sense,  are  known  only 
in  equity ;  and  falling,  as  they  do,  in  such  a  sense,  within  the 
peculiar  and  exclusive  jurisdiction  of  a  court  of  equity,  the  doc- 
trine has  been  long  established,  that  so  long  as  they  subsist  they 
cannot  be  reached,  as  between  trustee  and  cestui  que  trusty  by  the 
statute  of  limitations.  The  doctrine,  says  Mr.  Justice  Story ,^ 
seeras  to  be  admitted  ever  since  the  great  case  of  Cholmondeley 
V.  Clinton.^  It  will  be  found  learnedly  and  elaborately  discussed 
by  Chancellor  Kent,  in  the  notable  case  of  Kane  v.  Bloodgood,^ 
by  which  it  appears  that  it  has  had  the  full  support  of  Lord  Mac- 
clesfield and  of  Lord  Hardwicke  and  his  successors,  in  a  series  of 
decisions.  The  equitable  principle  upon  which  the  doctrine  is 
founded  is  succinctly  stated  by  Lord  Bedesdale,  when  Chancellor 
of  Ireland.  "  If  a  trustee,"  he  says,  "  is  in  possession  and  does 
not  execute  his  trust,  the  possession  of  the  trustee  is  the  posses- 
sion of  tlie  cestui  que  trust;  and  if  the  only  circumstance  is,  that 
he  does  not  perform  his  trust,  his  possession  operates  nothing  as  a 
bar,  because  his  possession  is  according  to  his  titled  ^  To  exempt 
a  trust  from  the  bar  of  the  statute,  it  nyist  be,  first,  a  direct  trust ; 
second,  it  must  be  of  the  kind  belonging  exclusively  to  the  juris- 
diction of  a  court  of  equity ;  and  third,  the  question  must  arise 
between  the  trustee  and  the  cestui  que  truBt? 

1  Baker  v.  Whiting.  3  Sumn.  (Cir.  Co.)  R.  486. 

*  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  Ch.  R.  1. 

*  Kane  v,  Bloodgood,  7  Johns.  Ch.  (N.  Y.)  R.  90;  [Shibla  v.  Ely,  2  Halst  (N.  J.) 
Ch.  ISl ;  Zacharias  v,  Zacharias,  23  Penn.  St.  452.  Bat  see  Jayne  9.  Mickey,  55 
Penn.  St.  260.] 

^  Hovenden  v.  Lord  Annesley,  2  Seho.  &  Lef.  Ch.  R.  607.  And  see  post,  as  to  the 
eflfect  of  possession  of  land,  as  between  trustee  and  cestui  qas  truA;  and  TroTost  v. 
Giatz,  6  Wheat  (U.  S.)  R.  481. 

*  Lyon  w.  Marday,  1  Watts,  (Penn.)  R.  275;  [White  ».  White,  1  Md.  Ch.  Dec.  53; 
Thomas  v.  Brinsfield,  7  Ga.  154;  Tinnen  o.  Mebane,  10  Texas,  248.  Bat  it  has  been 
recently  held,  in  Mississippi,  that  the  stockholder  of  a  bank,  who  has  not  paid  his  snb- 
icription,  is  In  the  natare  of  a  tnistee  for  the  amoant  dae  from  him,  and  cannot  plead 
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167.  It  was  in  accordance  with  the  principle  stated  by  Lord 
Bedesdale,  and  upon  tlie  conclusions  arrived  at  from  the  above- 
mentioned  case  of  Kane  t^.  Bloodgood,  and  from  the  case  of 
Decouche  v.  Savatier,^  Goodrich  v.  Pendleton,^  and  Coster  v. 
Murray,^  in  the  Court  of  Chancery  of  the  State  of  New  York, 
that  the  chancellor  of  New  Jersey  decided,  that  where  A.  exe- 
cuted a  power  of  attorney  to  J.  W.,  and  thereby  placed  her  whole 
property  at  the  proposal  of  the  attorney,  with  full  power  to  collect 
her  choses  in  action,  and  to  make  sale  of  her  goods  and  chattels, 
^and  out  of  the  principal  as  well  as  interest  of  the  proceeds,  to 
maintain  and  support  her,  with  a  provision  that  J.  W.  should  ac- 
count when  required,  it  was  a  direct  trust,  to  which  a  plea  of 
the  statute  was  not  applicable.^  The  statute  cannot  be  pleaded 
by  trustees  in  answer  to  a  charge  of  breach  of  trust,  to  defend 
them  from  the  consequences  of  neglecting  their  duty  in  having 
sold  an  estate  charged  witli  the  payment  of  a  sum  of  money,  with- 
out satisfying  that  demand.    The  defendants,  the  trustees,  were 

the  Btatate  of  limitations  in  bar  to  a  bill  by  a  creditor  of  the  bank  to  sobject  the  amoont 
to  his  debt.  At*all  erents,  the  statute  does  not  begin  to  run  till  the  bank  ceases  to  elect 
a  directory.  Payne  v.  Ballard,  23  Missis.  (1  Cash.)  8S.  And  where  property  is  held 
in  trnst  for  another,  subject  to  the  decision  of  a  claim  in  suit  against  the  cestui  que  trust, 
the  statute  does  not  begin  to  run  against  the  cestui  que  trust  till  the  final  settlement  of 
the  suit.  Soggens  v.  Heard,  31  Miss.  (2  George,)  426.  And  if  a  sherifT  and  a  judg- 
ment creditor  hold  money  in  trust  to  pay  over  to  other  creditors  who  have  appealed 
from  the  judgment,  they  cannot  avail  themselves  of  the  bar  of  the  statute.  Gay  v.  Ed* 
wards,  30  Mbs.  (1  Qeoige,)  218.  A  husband  entrusted,  as  her  agent,  with  property 
given  to  his  wife,  cannot  set  up  the  plea  of  the  statute  on  a  question  of  title  between 
them.  Meadows  v.  Dick,  13  La.  An.  377.] 
^  Decouche  i;.  Savatier,  3  Johns.  (N.  Y.)  Ch.  R.  216. 

*  Goodrich  v,  Pendleton,  Id.  387. 

*  Coster  V.  Murray,  5  Id.  522.  The  well-established  doctrine,  in  the  courts  of  chan- 
cery of  South  Carolina,  based  on  the  authority  of  the  English  chancery,  is  that  the 
statute  of  limitations  will  not  bar  a  demand  growing  out  of  a  direct  trust,  but  will  a 
demand  arising  out  of  a  trust  raised  by  implication  of  law.  Burham  v.  James,  1  Speer, 
(S.  C.)  £q.  R.  375.  The  following  oases,  in  the  same  State,  are  cited :  Alexander  v. 
Williams,  1  Hill,  (S.  C.)  R.  522;  Mussey  v.  Mussey,  2  Hill,  (S.  C.)  Ch.  R.  496; 
Tucker  v.  Tucker,  I  M'Cord,  (S.  C.)  Ch.  R.  176 ;  Miller  v.  Mitchell,  Bail.  (Court  of 
Appeals,  S.  C.)  437 ;  [Presley  v,  Davis,  7  Rich.  £q.  (S.  C.)  105.]  In  Massachusetts, 
Famham  v.  Brooks,  9  Pick.  (Mass.)  R.  212.  In  Pennsylvania,  Finney  v.  Cochran,  1 
Watts  &  Serg.  (Penn.)  R.  118  ;  Walker  v.  Walker,  16  Seig.  &  Rawle,  (Ponn.)  R.  879 ; 
Lyon  V.  Marclay,  supra;  [McDowell  v.  Goldsmith,  6  Md.  319;  Prewett  v.  Buckingham, 
28  Miss.  (6  Cush.)  92 ;  PafT  v.  Eenney,  1  Bradf.  (N.  Y.)  1 ;  Carter  v,  Bennett,  6  Fla. 
214;  Manton  v.  Titsworth,  18  B.  Mon.  (Ky.)  582;  Blount  v.  Robeson,  3  Jones,  Eq. 
(N.  C.)  73 ;  West  v.  Sloane,  Id.  102 ;  Sayles  v.  Tibbitts,  5  R.  I.  79 ;  Martin  v.  Bank, 
31  Ak.  115  ;  Marsh's  Executors  v.  01iver*s  Executors,  1  McCarter,  (N.  J.)  259.] 

*  Administrators  of  Allen  v.  Wooley,  1  Green,  (N.  J.)  Ch.  R.  209. 
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Stakeholders  of  a  fund,  with  knowledge  of  the  claims  which  ex- 
isted against  it,  and  that  was  averred  in  the  bill,  as  well  as  that 
they  had  recognized  the  plaintiff's  claim.^  The  statute  docs  not 
ran  against  the  creditor  of  a  bankrupt,  as  a  commission  of  bank- 
ruptcy constitutes  a  trust  for  all  the  creditors.  This  was  held  by 
the  Master  of  the  Rolls,^  and  afterwards  on  appeal,  the  decision 
was  confirmed  by  the  Lord  Chancellor,^  who  said,  that  the  effect 
of  the  commission  clearly  was  to  vest  the  property  in  the  assignees 
for  the  benefit  of  the  creditors ;  and  that  they,  therefore,  were  in 
fact  trustees ;  and  that  it  is  an  admitted  rule,  that  unless  debts 
are  ali*eady  barred  by  the  statute  of  limitations  when  the  trust  is 
created,  they  are.  not  afterwards  affected  by  lapse  of  time.  The 
principle  has  been  lately  applied  to  the  insolvent  act  of  Massachu- 
setts. The  statute  does  not  run  against  a  claim  upon  an  insolvent 
debtor,  after  the  publication  of  the  messenger's  notice  of  the  issu- 
ing of  a  warrant  against  the  debtor,  under  statute,  1838,  c.  163. 
A  claim,  not  barred  by  that  statute  when  such  publication  is  made, 
may  be  proved  at  a  meeting  of  the  creditors,  held  after  it  would 
otherwise  have  been  barred.* 

168.  The  most  common  mode  of  creating  direct  trusts,  not 
cognizable  at  law,  is  by  the  appointment  and  qualification  of  ex- 
ecutors and  administrators.  Executors  who  are  precluded  from 
taking  beneficially,  and  administrators  claiming  merely  as  such, 
cannot,  by  virtue  of  lapse  of  time  merely,  set  up  a  title  to  the 
general  residue.    Being  simply  and  technically  trustees,  there  is 

1  Milnes  V.  Cowley,  4  Price,  (Ex.)  R.  103. 

'  Ex  parte  Ross  in  re  Coles,  2  Gljn.  &  Jam.  B.  46  (in  1S25). 

*  Ibid.  330  (in  1827). 

*  Minot  V.  Thacher,  7  Met  (Mass.)  R.  348.  It  seems  that  after  an  insoWent  debtor 
made  an  assignment  of  his  property,  under  statute  1836,  c.  238,  the  statute  of  limita- 
tions ceased  to  run  against  the  claims  of  those  who  were  his  creditors  at  the  time  of  the 
assignment.  Willard  v,  CUrk,  Id.  435.  [Prescription  is  intermpted  by  a  oetsio  bonontm 
made  by  the  debtor.  West  v.  Creditors,  &c.,  1  La.  Ann.  B.  365.  And  see  Heckert's 
Appeal,  24  Penn.  St.  482.  Nor  is  the  statute  applicable  to  the  account  of  a  guardian 
against  his  ward,  while  the  relation  subsists ;  and,  after  its  termination,  lapse  of  time 
will  not  bar  the  gaardian's  claim  where  the  delay  is  sufficiently  explained  by  the  cir- 
cumstances pf  the  case.  Kimball  v.  Ives,  17  Yt.  430;  Mathes  v.  Bennett,  1  Foster, 
(N.  H.)  204.  By  the  Bey.  Stat  of  Massachusetts,  c.  68,  \  20,  where  assets  come 
into  the  hands  of  the  administrator  of  an  insolvent  estate  after  the  closing  of  the  com- 
mission of  insolvency,  the  commission  may  be  opened,  and  the  claim  of  a  creditor,  in 
whose  favor  the  commission  is  thus  opened,  is  not  barred  by  any  of  the  statutes  of  limita- 
tion in  consequence  of  the  lapse  of  time  subsequent  to  the  closing  of  the  first  commission 
Ostram  v,  Curtia,  1  Cush.  (Maas.)  461 ;  Sharts  v.  Same,  Id.] 
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no  principle  of  equity,  which,  upon  that  single  consideration,  can 
admit  of  their  holding  to  the  exclusion,  of  the  parties  beneficially 
entitled.^  In  the  ecclesiastical  courts,  which,  in  England,  have 
had  jurisdiction  of  personal  legacies,  a  pica  of  the  statute  has  not 
been  heard  of;  nor  have  the  courts  of  common  law  interfered  to 
coerce  their  reception  of  it.  Chancery,  which  took  cognizance  of 
legacies  when  charged  on  land,  or  where  the  jurisdiction  was  in- 
cideutal  to  some  other  species  of  relief,  and  has  latterly  almost 
engrossed  them,  adopted  the  same  rule.^  The  retention  of  the 
funds,  according  to  the  principle  as  above  stated  by  Lord  Redes- 
dale,  supplies  no  argument,  inasmuch  as  that  is  consistent  with 
the  character  they  sustain,  and  does  not,  in  consequence,  excite 
any  suspicion  of  an  intention  to  appropriate  the  funds."  Though 
they  have  the  legal  right  to  the  possession  of  the  personal  estate, 
it  is  for  the  purpose  of  lawfully  administering  it  for  the  benefit  of 
all  concerned ;  but  very  far  from  the  purpose  of  concealing  it  from 
the  knowledge  of  those  persons,  and  clandestinely  appropriating 
it  to  their  own  use  in  violation  of  their  duty.  In  such  cases  of 
extreme  delinquency,  and  gross  breach  of  faith,  they  may  be  held 
to  answer  under  oath  to  the  proper  tribunal  (a  court  of  probate), 
respecting  their  appointment,  the  nature  and  value  of  the  prop- 
erty of  which  the  testator  or  intestate  died  possessed,  after  the 
lapse  even  of  thirty  years  since  the  transactions  inquired  into.^ 

^  Ardcn  v.  Arden,  1  Johns.  (N.  T.)  Ch.  R.  314;  Deoouche  v.  Savatier,  S  Id.  316; 
Dundcn  v.  Gaskill,  2  Ycates,  (Penn.)  R.  271  ;  V^ard  v.  Rader,  2  Harr.  &  McHen.  (Md.) 
R.  154;  Dillebungh's  Estate,  4  Whart.  (Ponn  )  R.  177. 

*  Fer  Sergeant,  J.,  in  Thompson  v.  WGtLW,  2  Watts,  (Penn.)  R.  161.  See  also 
opinion  of  Washington,  J.,  in  Wisner  r.  Barnet,  4  Wash.  (Cir.  Co.)  R.  631. 

*  Kane  r.  Bloodgood,  7  Johns.  (N.  Y.)  Ch.  R.  90. 

*  O'Dco  V.  McCrate,  7  Gt-ecnl.  (Me.)  R.  467.  The  original  complaint  made  to  the 
judge  of  probate,  upon  which  the  decree  appealed  from  was  passed,  is  founded  upon  the 
twenty-fourth  section  of  the  statute  of  1821,  by  the  flrst  paragraph  of  which  each  judge 
of  probate  within  his  county  is  empowered  to  call  before  him  and  examine  on  oath  any 
person  suspected  by  an  executor,  administrator,  heir,  &c.,  of  having  concealed,  &c.,  any 
of  the  money,  goods,  or  chattels  left  by  the  testator  or  intestate.  The  same  section 
provides  that,  on  his  refusal  to  be.  examined  and  answer,  the  judge  of  probate  may 
commit  him  until  he  shall  consent  to  be  examined;  In  the  case  of  the  Selectmen,  &c. 
V.  Boylston  (4  Mass.  R.  318),  the  court  thought  it  questionable  whether  an  executor  or 
adminiiitrator  could,  under  any  circumstances,  be  liable  to  an  examination,  pursuant  to 
the  provisions  of  the  statute,  but  if  he  were,  the  authority  of  the  court  extended  only 
under  it  to  an  examination  for  the  purpose  of  discovery;  that  no  other  power  was 
given  by  the  statute ;  and  that,  in  that  extent,  it  was  analogous  to  the  power  exercised 
by  the  English  Court  of  Chancery  upon  a  bill  for  discovery.  The  twenty-third  section 
of  the  same  statute  declares  that  the  several  judges  of  probate  are  empowered  to  con- 
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So  the  claim  of  a  widow  for  h^v  interest  in  one  third  of  the  pur- 
chase-money of  her  husband's  real  estate,  sold  by  an  administrator, 
is  not  barred  by  the  statute  of  limitations.^ 

169.  Where  the  lands  of  a  testator  are  not  liable  for  the  pay- 
ment of  debts  on  simple  contract,  if  a  testator  charges  his  lands 
with  payment  of  all  his  debts,  the  lands  are  not  liable  by  the  law, 
but  under  and  by  operation  of  the  will.  Sometimes  the  devise  is 
to  trustees  to  sell,  and  sometimes  to  executors  to  sell ;  in  such  cases 
the  Court  of  Chancery,  having  cognizance  of  trusts,  the  matter  is 
cognizable  in  that  court ;  and  as  the  lands  are  given  to  the  execu- 
toi*s,  to  sell  for  the  purpose  of  paying,  debts,  they  are  considered 
trustees  for  the  creditors,  whether  called  trustees  or  not,  and  the 
creditor  and  executor  being  strictly  in  the  relation  of  cestui  que 
trmt  and  trustee,  the  statute  of  limitations  does  not  run  between 
them.2  In  Hughes  v.  Wynne,*  it  was  considered,  that  when  real 
estates  are  devised  in  trust  for  payment  of  debts,  in  aid  of  the 
personal  estate,  the  statute  does  not  run  after  the  death  of  the 
testator ;  and  in  Hargreaves  v.  Mitchell,^  that  it  does  not  run  after 
the  death  of  the  testator,  in  case  of  a  trust  or  charge  for  the  pay- 

• 

Tene  before  them  any  person  intrusted  by  any  executor  or  administrator  with  any  part 
of  the  estate  of  the  testator  or  intestate  who  shall  refuse,  upon  citation,  to  appear  and 
render  a  full  account  upon  oath.  Taking  both  the  foregoing  provisions  into  considera- 
tion, the  court,  in  O'Dee  v.  McCrate,  did  not  receive  any  substantial  objection  to  the 
exercise  of  the  power  given  in  the  twenty-fourth  section,  in  the  case  before  them.  In 
Higbeo  V.  Bacon  (7  Pick.  K.  14),  the  court  entertained  no  doubt  that  an  executor  or 
administrator  is  liable  to  an  examination  on  oath  upon  complaint  of  those  interested. 
When  the  same  parties  were  again  before  the  court  (8  Pick.  R.  484),  the  chief  justice 
aays :  "  It  should  be  recollected  that  an  administrator  is  a  trustee,  accepting  the  trust 
voluntarily,  and  so  having  no  right  to  complain  of  the  liabilities  of  the  trust."  "  The 
same  principle,"  say  the  court,  in  O'Dee  v.  McCrate,  "  is  equally  applicable  to  an  exec- 
utor. An  honest  man,  whether  an  escecutor,  administrator,  or  private  individual,  has 
no  occasion  to  avoid  or  to  fear  such  an  examination.  He  is  merely  called  upon  to  state 
the  truth  under  oath." 

^  Dillobaugh's  Estate,  tupra  [But  where  an  administrator  had  taken  the  advice  of 
the  ordinary,  and  accounted  before  him,  and  divided  tlie  estate  in  good  faith,  according 
to  the  direction  of  the  ordinary,  it  was  held  that  the  statute  of  limitations  began  to  run 
in  favor  of  the  administrator  against  the  distributees  from  the  time  of  the  division. 
Payne  v.  Harris,  3  Strobh.  (S.  C.)  £q.  39.  The  statute  does  not  begin  to  run  in  favor 
of  a  former  guardian,  on  the  appointment  of  a  new  one,  until  his  accounts  are  finally 
settled.    Huggerty  v.  Scott,  10  Texas,  325.] 

^  See  opinion  of  Huston,  J.,  in  delivering  the  opinion  of  the  court  in  Man  v,  Warner, 
4  Whart.  (Penn.)  R  477. 

*  Hughes  V,  Wynne,  1  Turn.  &  Rnss.  Ch.  R.  307. 

*  Hai^reaves  v.  Bfitcbell,  2  Madd.  326,  cited  in  Chitty  and  Hulme  on  Bills,  617. 
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ment  of  debts.^  But  in  Scott  v.  Jones,  in  the  House  of  Lords,^  it 
was  held,  that  a  debt  which  was  not  barred  at  the  death  of  a  testa- 
tor may  become  so  afterwards,  as  to  the  executors  and  legateesi 
notwithstanding  a  charge  by  the  testator  of  his  debts  upon  his 
personal  estate ;  and  that  the  operation  of  the  statute  will  not  be 
prevented  though  the  testator,  erroneously  supposing  part  of  his 
personal  estate  to  be  real  estate,  has  so  described  it  in  his  will,  and 
charged  his  debts  upon  it.  Had  it  been  real  estate  in  this  case, 
the  plaintiff  would  have  been  entitled  to  recover ;  and  the  question 
having  been,  whether  a  trust  of  this  description  declared  of  the 
personal  estate,  prevents  the  statute  of  limitations  being  set  up, 
Lotd  Lyndhurst  was  clearly  of  opinion  that  it  did  not.  The 
executors,  he  said,  take  the  estate  subject  to  the  claim  of  the 
creditors ;  the  trust,  he  said,  was  a  legal  trust.  Lord  Cottenham 
(Chancellor)  adopted  and  acted  upon  this  judgment,  in  Freake  v. 
Granefeldt.^  As  to  so  much  of  the  bill,  says  Chancellor  Wal- 
worth, of  New  York,  in  Souzer  v.  De  Meyer,*  "  as  asks  for  a  dis- 
covery and  satisfaction  of  that  part  of  the  legacies  which  was  not 
charged  upon  the  land,  I  apprehend  the  statute  would  be  a  valid 
bar." 

170.  In  those  States,  however,  where  by  statute  actums  at  law 
may  be  brought  against  executors  and  administrators,  and  a  limita- 
tion is  fixed  to  those  actions,  the  rule  in  equity  is  dispensed  with,^ 

1  [Greenwood  v.  Greenwood,  5  Md.  334;  Bagler  v.  Dejanette,  13  Gratt  (Va.)  152; 
Harris  v.  King,  16  Ark.  129.  So  far  as  the  debts  can  be  satisfied  oat  of  the  lands 
charged ;  but  the  statute  does  not  run  as  to  the  other  property  of  the  testator.  Gibbs 
V.  Canningham,  4  Md.  Ch.  322.  But  a  proyiso  in  a  will  to  sell  real  and  personal  estate 
to  pay  debts  does  not  create  such  a  trust  in  favor  of  debts  maturing  after  the  testator's 
decease  as  to  prerent  the  running  of  the  statute.  Martin  v.  Gage,  5  Selden,  (N.  Y.) 
898.  A  testator,  by  his  will,  directed  that  the  interest  he  had  in  certain  lots  be  sold, 
and  the  proceeds  applied  to  the  payment  of  legacies  and  the  discharge  of  his  debts.  He 
also  directed  his  executors  to  keep  a  certain  other  estate  together  until  all  his  debts  and 
legacies  were  paid  off  and  discharged,  and  out  of  the  proceeds  of  that  other  estate  to 
pay  a  specified  sum  annually  to  his  wife ;  and  in  another  daase  of  the  will  he  provided 
that  this  estate  should  not  be  divided  until  the  debts  and  legacies  were  paid.  It  was 
held  that  the  will  did  not  create  a  trust,  by  implication,  in  favor  of  creditors,  which 
would  take  a  debt  due  by  the  deceased  out  of  the  statute  of  limitations.  Carrington  v. 
Manning,  13  Ala.  611.] 

3  Scott  V.  Jones,  4  Clark  &  Fin.  B.  383. 

»  Freake  p.  Cranefeldt,  3  Myl.  &  Gr.  Ch.  R.  499. 

*  Souzer  v.  De  Meyer,  2  Paige,  (N.  Y.)  Ch.  R.  577. 

*  Kane  v.  Bloodgood,  supra  ;  Wisner  v.  Bamct,  4  Wash.  (Cir.  Co.)  R.  639 ;  Souzer 
w.  DeMeyer,  2  Paige,  (N.  Y.)  Ch.  R.  574  ;  Riddle  ».  Mandevill^,  5  Cranch,  (U.  S.)  R. 
322 ;  Buchan  v.  James,  1  Speer,  (8.  C.)  £q.  R.  375. 
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unless  in  cases  of  fraud  and  concealment.^  The  limitation  is  not 
created  for  their  personal  convenience,  but  for  the  benefit  of  the 
estate  of  the  persons  deceased,  or  for  those  interested  in  them ; 
and  hence,  though  an  executor  or  administrator  is  not  bound  to 
plead  the  general  statute,  yet  he  is  bound  to  plead  the  statute 
which  applies  to  him  in  that  capacity.^    Therefore,  where  a  license 

^  See  O'Dee  v.  McCrate,  supra ;  and  post.  Chap.  XYIII.  [And  in  Arkansas  the 
•tatnte  applies  as  well  to  claims  of  non-residents  as  residents.  Errom  v.  Tamer,  I  £ng. 
(Ark.)  14.  The  statute  of  limitations  of  Pennsylyania  is  not  a  bar  to  an  action  against 
an  administrator  founded  upon  a  devastavit.  Williams  v.  Freeman,  7  Watts  &  Seig. 
(Penn.)  359.] 

'  Brown  v.  Anderson,  13  Mass.  R.  203 ;  Gookin  v.  Sanborn,  3  N.  Hamp.  R.  491. 
See  also  Scott  v,  Hancock,  13  Id.  162;  Thompson  o.  Brown,  16  Id.  172;  Dawes  v. 
Shed.  15  Id.  6 ;  Ex  parte  Allen,  15  Id.  58.  Whether  one  administrator  may  charge  the 
estate  by  refusing  to  plead  the  statute,  although  his  co-administrator  insists  on  pleading 
it,  diUntantur.  Scall  v.  Wallace,  15  Serg.  &  Rawle,  (Penn.)  R.  231.  [And  sod  post, 
i  285,  n.]  If  one  administrator  remain  neutral,  the  other  may  plead  the  statute.  Ibid. 
If  there  are  several  defendants  administrators,  and  all  plead  the  statute,  one  of  them 
examined  as  a  witness  by  the  plaintiff,  without  objection,  cannot  be  asked  whether  it  was 
his  intent  to  plead  the  statute.  Ibid.  The  statute  limiting  suits  against  executors  be- 
gins to  run  from  the  time  of  the  defendant's  accepting  the  trust,  and  not  from  the  time 
of  giTing  public  notice  of  his  acceptance.  Sewall  9.  Valentine,  6  Pick.  (Mass.)  R.  276. 
Such  statutes  may  be  pleaded  in  bar  to  a  suit  in  equity,  as  well  as  at  law.  8  Id.  108. 
The  fact  of  the  plaintiff^s  having  been  under  the  disability  of  infancy,  during  the  time 
that  the  estate  of  the  deceased  was  under  administration,  will  not  prevent  his  claim 
from  being  barred  by  the  lapse  of  four  years,  such  being  the  time  limited.  Hall  v.  Bum- 
stead,  20  Id.  2.  The  revised  statutes  of  New  York  provide  that  the  term  of  eighteen 
months  after  the  death  of  any  testator  or  intestate  shall  not  be  deemed  any  part  of  the 
time  limited  by  law  for  the  commencement  of  actions  against  executors  or  administra- 
tors. In  Wenman  v.  Mohawk  Insurance  Company,  13  Wend.  (N.  Y.)  R.  267,  it  was 
arged  by  the  counsel  for  the  plaintiff  in  error  that  the  section  containing  this  provision 
has  reference  to  the  thirty-fourth  section  (see  App.  Ixtii.),  which  provides  for  a  fresh 
suit  within  one  year  against  heirs,  executors,  and  administrators,  where  the  defendant 
dies  pendente  lite;  the  effect  of  which  construction  would  be  to  give  to  the  plaintiff,  in 
such  cases,  two  years  and  six  months,  after  letters  testamentary  or  of  administration 
granted,  within  which  to  bring  a  suit.  The  court,  by  Nelson,  J.,  considered  that  the 
two  sections  aimed  at  different  objects  and  were  cons&tent ;  and  that  the  object  of  the 
section  first  above  referred  to  (the  eighth  section)  was  to  give  to  a  creditor,  upon  the 
death  of  a  debtor,  from  whom  a  subsisting  debt  was  due  at  the  time  of  his  death, 
eighteen  months  within  which  to  bring  a  suit  [An  actual  presentment  of  a  claim 
against  the  estate  of  a  deceased  person,  or  something  equivalent  thereto,  is  necessary  to 
prevent  the  operation  of  the  statute  of  limitations ;  and  the  knowledge  of  the  existence 
of  the  claim  on  the  part  of  the  executor  or  administrator,  no  matter  how  full  and  com- 
plete, will  not  dispense  with  such  presentation.  The  rule  is  the  same  at  law  and  in 
equity.  Jones  v.  Lightfoot,  10  Ala.  17.  And  the  institution  of  a  suit,  and 'the  volun- 
tary submission  to  a  nonsuit  therein,  is  not  such  a  presentation  of  a  cbim  as  will  pre- 
vent the  running  of  the  statute.  Dilbone  v.  Moorer,  14  Ala.  426.  But  if  nonsuit  com- 
pulsory, qucere.  Ibid.  An  administrator  ad  coUigendum  is  not  such  a  representative  of 
the  estate,  that  a  presentation  can  be  made  to  him  effectual  against  the  statute.    Erwin 

11 
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is  granted  to  an  administrator  to  sell  real  estate  of  a  deceased,  to 
pay  a  debt  barred  by  the  statute  respecting  executors  and  adpiin- 
istrators,  it  is  Toid.^  Ttie  limitation  is  strictly  applicable  to 
demands  of  creditors  of  the  deceased,  and  does  not  reach  claims 
on  specific  property  which  was  held  in  trust  by  the  deceased  for 
other  persons,  and  which  has  come  into  the  hands  of  an  executor 
or  administrator.^ 

171.  Though  the  statute  of  limitations  does  not  apply  in  some 
cases  in  matters  of  accaunty  courts  of  equity  refuse  to  interfere 
after  a  considerable  lapse  of  time,  from  considerations  of  public 
policy,  and  from  the  difficulty  of  doing  entire  justice,  when  the 
original  transactions  have  become  obscure  by  lapse  of  time,  and 
the  evidence  may  be  lost.*  In  Hercy  v.  Dinwoody,*  the  statute 
could  not  directly  apply,  for  there  had  been  a  decree  for  an  ac- 
count that  had  not  been  proceeded  in  with  effect ;  and  it  was, 
therefore,  a  case  in  which  the  court  proceeded  according  to  its  dis- 
cretion. Lord  Alvanley,  putting  his  decision  on  the  ground  of 
public  policy,  refused  to  permit  the  account  to  be  carried  on, 
because  the  party  who  would  otherwise  have  been  entitled  to  ity  had 
been  guilty  of  such  laches  as  to  render  it  impossible  to  settle  the 

V.  Bank  of  Mobile,  14  Ala.  867.  A  and  B  took  oat  letten  of  administration,  and  D 
presented  a  daim  in  due  aeason,  which  was  allowed.  Subsequently  the  letters  were 
revoked,  and  afterwards,  in  1848,  the  same  persons  were  reappointed.  D  commenced 
a  suit  on  his  claim  in  1851.  Held,  that  the  first  presentation  was  Talid,  and  that  the 
statute  beg^n  to  run  from  the  last  appointment  Brown  v.  Hill,  26  Miss.  (4  Cnsh.)  693, 
and  27  Miss.  44.  Under  the  statute  of  New  York  (2  R.  S.  89,  (  38),  requiring  a  cred- 
itor to  sue  for  a  debt  within  six  months  after  it  is  disputed  or  rejected  by  the  executor 
or  administrator,  the  creditor  is  not  barred  hy  the  lapse  of  six  months  after  the  mere 
neglect  of  the  executor  to  pay  a  just  debt,  or  even  a  refusal  to  pay  upon  any  other 
ground  than  that  the  debt  claimed,  or  some  part  thereof,  is  not  legally  or  equitably  due. 
Eidd  t^.  Chapman,  2  Barb.  (N.  Y.)  Ch.  414..  And  this  provision  is  only  applicable  to 
cases  where  the  presentment  and  rejection  of  the  claims  are  after  the  publication  of 
notice  requiring  creditors  to  present  their  claims.  Whihnore  v,  Foose,  1  Denio,  159. 
In  such  cases  a  presentment  of  the  claim  to  the  legal  adviser  of  the  executor  or  admin- 
istrator in  settling  claims  against  the  estate,  and  his  rejection  of  it,  is  not  a  compliance 
with  the  statute.  Ibid.  In  Massachusetts  an  executor  is  not  liable,  as  such,  after  the 
expiration  of  four  years  from  the  time  of  giving  his  bond,  to  an  action  on  a  covenant 
of  warranty  in  a  deed  from  his  testator ;  although  the  covenant  is  not  broken  until  after 
the  expiration  of  four  years ;  and  although  the  executor  is  also  residuary  devisee  and 
legatee,  and  gives  bond  for  the  payment  of  the  testator's  debts  and  legacies,  and  takes  the 
assets  to  himself  without  filing  an  inventory.    Holden  v.  Fletcher,  6  Cush.  (Mass.)  235.] 

1  Farkman  v.  Osgood,  8  Greenl.  (Me.)  B.  17. 

3  Johnson  v.  Ames,  11  Pick.  (Mass.)  R.  173. 

>  See  ante,  ^11.  [A  bill  asking  for  an  account,  filed  more  than  five  years  after  settle- 
ment with  trustee,  held  barred.    Britton  v.  Lewis,  8  Rich.  £q.  (S.  C.)  271.] 

«  Bro.  Ch.  R.  257. 
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account  accurately.  Chief  Justice  Taney,  in  giving  the  opinion  of 
the  Supreme  Court  of  the  United  States,  in  a  case  analogous,^ 
says :  ^^  In  relation  to  this  claiuk^  it  appears  that  nineteen  years  and 
three  months  were  suffered  to  elapse,  before  any  application  was 
made  for  the  execution  of  the  trust  by  which  it  had  been  secured. 
No  reason  is  assigned  for  this  delay ;  nor  is  it  alleged  to  have  been 
occasioned  in  any  degree  by  obstacles  thrown  in  the  way  by  the 
appellant.  As  the  record  stands,  it  would  seem  to  have  been  the 
result  of  mere  negligence  and  laches."  The  rule  upon  the  subject, 
he  said,  must  be  considered  as  settled  by  that  court,  in  Piatt  v, 
Yattier.^  It  is  a  rule,  that  legatees  become  trustees  for  the  cred- 
itors of  the  testator  where  there  is  a  deficiency  of  assets  to  pay  all 
the  debts,  if  any  of  the  latter  have  been  paid  more  than  their  pro- 
portion ;  and  they  may  be  compelled  in  equity  to  refund  and  con- 
tribute in  favor  of  the  unpaid  debts  at  the  instance  of  creditors.^ 
It  has  been  held  by  the  Court  of  Chancery,  of  South  Carolina, 
that  the  lapse  of  less  than  twenty  years  after  a  legatee  has  been 
put  in  possession  of  his  legacy,  will  protect  him  against  the  claims 
of  a  creditor,  if  aided  by  circumstances  of  negligence  of  the  cred- 
itor in  pursuing  the  executor  (who  is  liable  to  be  sued  at  law),  if 
he  has  become  insolvent,  and  the  debt  has  been  lost  in  conse^ 
quence.* 

172.  Long  forbearance  to  make  the  demand  for  unpaid  legacies 
affords  the  presumption^  either  that  the  claimant  was  conscious  the 
legacy  has  been  satisfied,  or  that  he  intended  to  relinquish  it.^ 
But  to  parties  who  are  ignorant  of  their  rights,  and  who  waived 
the  interest  on  the  sums  due  before  filing  their  bill,  an  account 
was  allowed  after  a  very  considerable  time.*  And  where  money 
had  been  applied  to  a  charity  for  thirty-five  years,  a  bill  by  the 
heir  and  next  of  kin  was  sustained.^  !E].ach  case  depends  upon  its 
circumstances  and  the  discretion  of  the  court.^ 

1  M*Knight  v,  Taylor,  1  How.  (U.  S.)  R.  161. 
«  Piatt ».  Vattier,  9  Peters,  (U.  S.)  R.  416. 
»  I  Story's  Eq.  Jur.  §  503. 

«  Smith  V.  ColUns,  1  BaU.  Eq.  (S.  C)  R.  70.    See  Riddle  v.  MandeTiUe,  5  Crancb, 
(XT.  S. )  R.  322  -  330.    [And  see  ante,  S  25,  note.] 

•  Higgins  V.  Crawford,  2  Ves.  Jr.  R.  572 ;  Parker  v.  Ash,  1  Vem.  R.  256 ;  Thomp- 
son V.  M'Gaw,  2  Watts,  (Penn.)  R.  161. 

•  Pickering  v.  Lord  Stafibrd,  2  Ves.  Jr.  R.  584  ;  Hercy  v.  Dinwoody,  2  Id.  89 ;  Jones 
V,  Tobeyille,  1  Id.  13 ;  b.  c.  4  Bro.  G.  C.  1 14 ;  Preston  on  Legacies,  279. 

T  Pickering  v.  Stafford,  supra. 

>  Ibid. ;  Trescot  v.  Long,  2  Yes.  Jr.  620.    [Where  a  bill  was  filed  in  1845,  to  recorer 
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173.  As  is  stated  by  an  eminent  author,  it  is  clear  by  the  com- 
mon law,  that  in  cases  of  a  mere  pledge,  if  a  stipulated  time  is 
fixed  for  the  payment  of  the  deb^  and  the  debt  is  not  paid  at  the 
time,  the  absolute  property  does  not  pass  to  the  pledgee.^  If  the 
pawnee,  he  adds,  does  not  choose  to  exercise  his  acknowledged 
right  to  sell,  he  still  retains  the  property  as  a  pledge,  and  upon  a 
tender  of  the  debt,  he  may  at  any  time  be  compelled  to  restore  it ; 
for  prescription,  or  the  statute  of  limitations  does  not  run  against 
it.'  But  as  it  is  laid  down  by  the  learned  writer  in  question,  and 
by  others,  after  a  long  lapse  of  time,  if  no  claim  for  a  redemption 
is  made,  the  right  will  be  deemed  to  be  extinguished ;  and  the 
property  will  be  held  to  belong  absolutely  to  the  pawnee.  A  court 
of  equity,  under  such  circumstances,  will  decline  to  entertain  a 
suit  for  redemption  ;  and  a  like  rule  is  adopted  in  the  common  law 
in  relation  to  mortgages.^  If  no  time  be  fixed  for  the  redemption, 
the  pawner  has  his  whole  life  to  redeem,  unless  he  is  previously 
quickened,  as  he  may  be,  through  the  instrumentality  of  a  court 
of  equity,  or  by  notice  in  pais  to  the  party.* 

174.  Though  it  has  invariably  been  maintained,  that  the  statute 
of  limitations  does  not  apply  directly  to  trusts  of  the  nature  above 
considered,  yet  it  has  ever  been  as  invariably  maintained,  that  if  a 

a  legacy  giTen  by  the  will  of  a  testator,  who  died  in  1791,  and  it  did  not  appear  that 
any  etTort  had  ever  been  made  to  recover  the  legacy  before,  though  a  bill  had  been  filed 
in  1818  by  the  executor  of  another  legatee  under  the  bame  clause  of  the  same  will,  on 
which  the  final  decree  was  made  in  1845,  it  was  held,  that  the  lapse  of  time  was  a  bar 
to  the  recovery  of  the  legacy.  Anderson  v.  Burwell,  6  Gratt  ( Va.)  405.  And  so  too 
the  claim  of  a  distributee.     Smith  v.  Calloway,  7  Blackf.  (Ind.)  86.] 

^  Story  on  Bailments,  235.  And  see  the  subject  very  fully  and  learnedly  expounded 
by  Kent,  J.,  in  Cortelyou  v.  Lansing,  2  Gaines's  Cases  in  Err.  200.  And  see  Yelv.  R. 
178  ;  GlanviUe,  Lib.  10,  c  6. 

'  Kemp  V,  Westbrook,  1  Yes.  Ch.  R.  278.  This  is  agreeably  to  the  Roman  law 
(Story,  tupra),  and  commentators  on  the  civil  law  by  him  cited.  See  also  Slaymaker 
V.  Wilson,  I  Penn.  R.  216. 

*  Story,  supra,  and  Powell  on  Mortgages,  and  Coventry  on  same.  Rand's  ed.  Coven- 
try's note,  401. 

*  See  opinion  of  Kent,  J.,  in  Cortelyou  v.  Lansing,  gupra;  and  authorities  dted  by 
Story,  supra,  namely,  Hart  v.  Ten  Eyck,  2  Johns.  (N.  Y.)  Ch.  R.  62;  Garlick  o. 
James,  12  Johns.  (N.  Y.)  R.  146 ;  2  Kent's  Comm.  Lect.  10,  p.  582,  3d  ed.  [In  Mis- 
souri, where  a  slave  was  loaned,  and  held  by  the  bailee  five  years  without  any  demand, 
and  was  afterwards  sold  by  the  bailee  to  one  who  knew  the  circumstances  of  the  bail- 
ment, it  was  held  that  the  vendee  had  a  good  title.  Cook  v.  Clippard,  12  Misso.  379. 
On  the  other  hand,  in  Weeks  v.  Weeks,  5  Ired.  (N.  C.)  £q.  HI,  it  was  held,  that  one 
who  had  received  slaves  from  his  father,  or  father-in-law,  under  a  parol  gift  or  loan,  wai 
but  a  bailee  and  could  not  avul  himself  of  the  statute  of  limitations.] 
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tmstee  should  denj  the  right  of  his  cestui  que  trusty  and  assume 
absolute  ownership  of  the  property  lie  holds  in  trust,  he  abandons 
his  fiduciary  character,  and  the  cestui  que  trust  must  commence 
legal  proceedings  against  him  within  six  years  therefrom.^  It  was 
held  that  the  statute  does  not  run  in  favor  of  a  master  in  equity, 
against  an  account  for  the  proceeds  of  property  sold  by  him  in  his 
official  capacity,  until  a  demand  on  him  by  the  party  entitled^  or 
notice  by  him  to  the  party  that  he  claims  adversely?  When,  says 
Mr.  Justice  Story,  it  is  said  that  the  statute  of  limitations  does  not 
apply  to  cases  of  trust,  it  is  material  to  consider  the  sense  in  which 
that  proposition  is  to  be  understood.  He  then  says^  that  even  in 
cases  of  express  trusts,  if  an  open,  public  adverse  claim  is  set  up 
the  trustee  against  his  cestui  que  trusty  and  the  trust  itself  is  de- 
nied as  any  longer  subsisting,  there  is  much  reason  to  hold,  that 
the  bar  ought  to  be  admitted  to  arise  from  that  period.  Certain 
it  is,  he  proceeds  to  say,  that  if  the  trustee  recognizes  another  per- 
son as  the  cestui  que  trusty  long  possession  and  continued  enjoy- 
ment of  the  property  under  such  recognition  will  entitle  the  sub- 
stituted cestui  que  trust  to  set  it  up  as  a  bar  in  equity.^  He  then 
cites  the  great  case  of  Lord  Gholmondeley  v.  Lord  Clinton,  as  fur- 
nishing a  rule  for  all  cases  arising  under  a  like  analogy.^    In  a 

1  Kane  v,  Bloodgood,  suprat  and  the  nnmerons  authorities  therein  cited.  Faraam  v. 
Brooks,  9  Pick.  (Mass.)  B.  212;  Deconche  v.  Saratier,  wpra;  Pipher  v.  Lodge,  4 
Serg.  &  Rawle,  (Penn.)  R.  310  ;  Boone  v.  Chiles,  10  Peters,  (U.  S.)  B.  223  ;  Willison 
V.  Watkins,  3  Id.  52;  Green  v.  Johnson,  3  Gill  &  Johns.  (Md.)  B.  389;  [Mnrdock  v. 
Haghes,  7  S.  &  M.  (Missis.)  219;  Starker.  Starke,  3  Bich.  (S.  C.)  438;  Perkins  o. 
Cartnell,  4  Har.  (Del.)  270;  Coleman  v.  Dayis,  2  Stcobh.  (S.  C.)  Eq.  394;  Soller 
9.  Croft,  7  Bich.  £q.  (S.  C.)  34;  Dean  v.  Dean,  1  Stockt.  (N.  J.)  425;  Sheldon  v. 
Sheldon,  3  Wis.  699  ;  Cnnningham  v.  McKindley,  22  Ind.  149 ;  Bobson  v.  Jones,  27 
Geo.  266;  Andrews  v,  Smithwick,  20  Texas  HI ;  White  v.  Leavitt,  Id.  703.  One 
who  has  held  as  bailee,  nnder  the  like  circomstances,  may  plead  the  statute.  Lncaa 
V.  Daniels,  34  Ala.  188.  Bat  the  statute  does  not  run  in  fayor  of  the  tmstee  after  a  dis- 
avowal of  the  trust,  if  the  cestui  que  trust  be  under  undue  influence  proceeding  from 
the  trustee.  Eeaton  v,  McGirier,  24  Geo.  217;  WeUbom  v.  Bogers,  Id.  558.  And 
see  also  Wheeler  v.  Piper,  3  Jones,  £q.  (N.  C.)  249.  But  it  should  appear  that  the 
cestui  que  trust  had  knowledge  of  the  trustee's  denial,  repudiation,  or  adverse  claim,  and 
that  the  trustee  has  been  guilty  of  no  fraud.  Eeaton  v.  Greenwood,  8  Ga.  97 ;  Moflatt 
V.  Buchanan,  11  HumpL  (Tenn.)  369;  Fox  v.  Cash,  11  Penn.  St  (1  Jones,)  207; 
Grumbles  v.  Grumbles,  17  Texas,  472.] 

'  Honseal  v.  Gibbs,  1  Bail.  (S.  C.)  £q.  B.  311. 

*  Bobinson  9.  Hook,  4  Mason,  (Cir.  Co.)  B.  152.  And  see  Famam  v.  Brooks,  stqfra  ; 
[Tinnen  v.  Mebane,  10  Texas,  246.] 

*  Cholmondeley  v,  Clinton,  2  Jac.  ft  Walker,  Ch.  B.  1.  And  see  Trecothick  v, 
Austin,  4  Mason,  (Cir.  Co.)  B.  16.  If  there  has  been  a  clear  breach  of  trust,  and  the 
cestui  que  trust  has  for  a  long  time  acquiesced  in  the  misconduct  of  the  trustee,  with  full 
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case  subsequently  decided  hj  the  same  learned  judge,  he  gives  his 
opinion  that  though  the  doctrine  that  a  positive  and  technical 
trust  is  not  barred  by  lapse  of  time  is  regularly  true,  yet  the  doc- 
trine is  subject  to  two  qualifications,  namely,  that  no  circumstances 
exist  to  raise  a  presumption  from  lapse  of  time  of  an  extinguish- 
ment  of  the  trust ;  and  that  no  open  denial  or  repudiation  of  the 
irust  is  brought  home  to  the  knowledge  of  the  parties  in  interest, 
which  requires  them  to  act  as  upon  an  asserted  adverse  title.^ 

175.  In  all  cases  in  which  a  trustee  places  money  in  the  hands 
of  a  banker,  and  mixes  it  with  his  own,  in  common  account,  he  is 
deemed  to  have  treated  the  whole  as  his  own ;  ^  and,  according  to 
the  foregoing  authorities,  he  would  be  liable  to  be  proceeded 
against  from  the  conversion,  and  might  consequently  plead  the 
statute  at  the  expiration  of  six  years  from  the  time  of  the  conver- 
sion.* 

176.  The  settlement  of  an  executor's  account  in  the  proper 
court,  it  has  been  held  in  Pennsylvania,  does  not  change  his  char- 
acter as  trustee,  and  he  still  holds  the  assets  for  the  purposes  of 
the  will,  and  not  adversely  to  it ;  ^  and  yet  a  legatee  will  be  barred 
by  the  statute  at  the  end  of  six  years,  in  respect  of  a  sum  of  money 
charged  to  be  due  from  the  executor,  which,  at  the  time  of  the 
settlement  of  his  account,  and  afterwards  he  denied  to  be  due.^ 

knowledge  of  it,  a  court  of  equity  will  not  relieve.  Broadhorst  v.  Balganj,  1  Toange 
&  Coll.  New  R.  28  to  3S,  Time  is  no  bar  in  cases  of  direct  trost ;  but  it  mety  be  other- 
wise  if  there  bas  been  a  direct  and  independent  dealing  between  the  cestui  que  trust,  after 
the  relation  bas  terminated.  Wedderbome  v.  Wedderbume,  2  Keen,  (Rolls  Coart  from 
6  W.  IV.  to  1  VicL  2  vols.)  749. 

1  Baker  v.  Whitting,  8  Sumn.  (Cir.  Co.)  R.  466  And  see  Edwards  v.  TJDiversity,  1 
Dev.  &.  Bat.  (N.  C.)  R.  325.  [And  lapse  of  time,  withoat  any  claim  or  admission  of 
an  existing  right,  conpled  with  circamstances  tending  to  show  that  a  trust  has  been  exe- 
cuted, may  raise  a  presumption  of  its  execution ;  and,  in  the  case  of  a  goardian,  may 
authorise  the  court  to  require  a  less  specific  statement,  of  the  items  of  the  account,  and 
raise  a  presumption  of  payment  to  and  for  the  ward  to  the  amount.  The  natural  pre- 
sumption is  very  strong  where  the  guardian  has  lived  a  long  time  after  the  termination 
of  the  relation,  without  claim  or  acknowledgment,  and  the  claim  is  made  after  his  de- 
cease. Gregg  V.  Gregg,  15  K.  H.  190;  Whedbee  v.  Whedbee,  5  Jones,  £q.  (N.  C.) 
892.  A  mortgagee  in  possession  of  personal  property  who  devises  it  asserts  an  absolute 
title,  and  the  statute  runs  from  the  probate  of  the  will,  which  is  prima  facie  evidence  of 
notice  of  that  assertion.  Kolheim  v.  Harrison,  84  Miss.  (5  George,)  457.  When  a 
party  is  converted  into  a  trustee  on  the  groond  of  fraud,  the  statute  will  run  against  die 
claim  of  the  cestui  que  trust.    Wheeler  v.  Piper,  3  Jones,  £q.  (N.  C.)  249.*^ 

*  2  Story's  £q.  S  1270. 

*  See  Buchan  v.  James,  1  Speer,  (S.  C.)  Ch.  R.  875. 

*  Thompson  v.  M'Gaw,  2  Watts,  (Penn.)  R.  161. 

*  App  V.  Driesbach,  2  Rawle,  (Penn.)  R.  287.    And  see  also  Doebler  v.  Suavely,  5 
WaUs,  (Penn.)  R.  225, 
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But  such  denial,  it  appears,  may  be  presumed.  In  Webster  v. 
Webster,  a  bill  was  brought  against  an  executor  for  an  account 
and  payment  of  a  debt  due  tlie  plaintiff.  He  pleaded  the  statute, 
and  although  regarded  in  equity  as  a  trustee  for  the  payment  of 
the  debts,  yet  the  court  thought  his  plea  a  good  one,  because  it  ap- 
peared that  he  had  been  possessed  of  the  effects  of  his  testator 
more  than  six  years,  and  the  plaintiff  might  have  brought  his 
action  of  account  within  that  time.^ 

177.  Trusts  devolving  on  an  executor,  and  trust  property  in  the 
hands  of  the  deceased,  kept  separate,  are  not  assets  in  the  hands 
of  executors  and  administrators ;  and  the  statute  does  not  run 
against  them.  But  if  money  has  been  invested  in  personal  securi- 
ties by  the  testator  in  trust,  and  kept  separate  from  his  general 
estate,  and  they  come  into  the  hands  of  the  executor,  with  the  ex- 
press trust  on  their  face,  they  are  in  equity,  to  all  intents  and  pur- 
poses, the  property  of  the  cestui  que  trust,  and  subject  to  a  suit  by 
him  for  specific  delivery ;  and  if,  instead  of  subsisting  in  the 
hands  of  the  executor,  as  executor,  it  has  become  a  mere  money 
transaction,  although  originating  in  a  trust,  it  then  assumes  the 
character  of  a  debt,  and  the  cestui  que  trust  is  a  creditor  subject  to 
be  barred  by  the  statute.^ 

178.  But  there  are  certain  trusts  to  which  the  statute  of  limita- 
tions directly  applies.  The  books  furnish  no  case  in  which  a  court 
of  equity  has  ever  felt  at  liberty  to  dispense  with  the  operation  of 
the  statute  against  a  legal  demand,  unless  there  has  been  some 
extrinsic  equity  to  authorize  it;  but  the  cases  are  numerous  to 
the  contrary.^  Sir  William  Grant,  in  Beckford  v.  Wade,*  says,  that 
if  the  statute  of  limitations  intended  to  leave  open  every  equitable 
question  to  perpetual  litigation,  it  was  ill  calculated  for  obtaining 
its  professed  purpose,  and  of  preventing  many  vexatious  and  ex- 
pensive suits  at  law  and  in  equity,  of  which  the  preamble  com- 
plains.   That  such  is  not  the  intention  is  rendered  clear  by  Ghan- 

'  Webster  v,  Webster,  10  Yes.  Ch.  R.  93 ;  recognized  in  Ex'rs  of  Fisher  t*.  Ex'rs  of 
Tucker,  1  M'Cord,  (S.  C.)  R.  176 ;  [State  v.  Blackwell,  20  Mis.  97.] 

'  Treeothick  v.  Austin,  4  Mason,  (Cir.  Co.)  B.  16. 

»  Per  the  Chancellor,  in  Ex'rs  of  Fisher  v.  Ex'rs  of  Tucker,  1  M'Cord,  (S.  C.)  Ch. 
B.  174.  And  the  chancellor  cites,  among  otiier  authorities,  Hovenden  v.  Lord  Annes- 
lej  (1  Scho.  &  Lefr.  Ch.  630),  in  which  Lord  Bedesdale  says  :  "  Courts  of  equity  are 
bound  to  yield  obedience  to  the  statute  of  limitations  upon  all  legal  titles  and  legal  de- 
mands." 

«  Beckford  v.  Wade,  17  Yes.  B.  95. 
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cellor  Kent,  in  Kane  v.  Bloodgood,^  in  which,  after  reviewing  the 
decisions  on  the  subject  from  a  remote  period,  he  concludes  that 
trusts  intended  by  courts  of  equity  not  to  be  reached  or  affected 
by  the  statute  of  limitations  are  those  technical  and  continuing 
trusts  to  which  we  have  already  referred,  and  which  are  not  cog* 
nizable  at  law,  but  fall  within  the  proper,  peculiar,  and  exclusive 
jurisdiction  of  a  court  of  equity.  In  all  cases  of  trusts,  he  makes 
it  appear,  that,  whether  or  not  they  are  affected  by  that  statute  de* 
pends  upon  whether  or  not  they  are  cognizable  at  law.  Those 
which  are  so  cognizable  are  not  to  be  withdrawn  from  the  oper- 
ation of  the  statute.  The  reciprocal  rights  and  duties,  founded 
upon  the  various  species  of  bailment,  and  growing  out  of  those 
relations,  as  between  "hirer  and  letter  to  hire,  borrower  and 
lender,  depositor  and  the  person  depositing,  a  commissioner  and  an 
employer,  and  receiver  and  a  giver  in  pledge,"  are  cases  of  direct 
trust ;  and  are  contracts,  which,  as  Sir  William  Jones  says,  "  are 
among  the  principal  springs  and  wheels  of  civil  society."  *  Mr.  Jus- 
tice Kennedy,  in  giving  the  opinion  of  the  Supreme  Court  of  Penn- 
sylvania, in  Finney  v.  Cochran,*  recognizes  the  doctrine  as  thus 
laid  down  by  Chancellor  Kent,  and  says  that  to  hold  that  the  stat- 
ute is  not  applicable  to  any  cases  which  may,  even  with  propriety^ 
be  denominated  cases  of  trust,  would,  in  a  great  measure,  defeat 
the  plain  and  manifest  intention  of  the  legislature.  "  A  great  pro- 
portion of  the  money  transactions  of  the  ordinary  business  of  life, 
where  no  instrument  under  seal  passes  between  the  parties,  would 
be  excluded  from  its  operation,  and  a  flood  of  litigation  arise,  after 
a  lapse  of  six  years,  which,  owing  to  the  length  of  time,  it  would 
be  in  many  instances  impossible  to  determine,  according  to  truth 
and  justice,  between  the  parties."  TJie  defendant,  in  this  case,  had 
received  money  on  account  of  the  plaintiff,  a  portion  of  which  was 
to  be  applied  to  reimburse  the  defendants  for  money  paid  by  him  in 
the  discharge  of  an  accommodation  indorsement  for  the  plaintiff. 
The  surplus  ho  was  bound  to  have  paid  without  delay ;  and  for  his 
neglect  or  failure  to  do  so,  the  plaintiff  might  have  sued  for  the 
recovery  of  it  immediately ;  for  in  the  view  of  the  court,  "  it  had 

1  Kane  v.  Bloodgood,  6  Johns.  (N.  Y.)  Ch.  B.  110;  recognised  in  Farnam  v. 
Brooks,  9  Pick.  R.  242. 

'  Jones  on  Bailments,  2. 

•  Finney  v.  Cochran,  1  Watts  &  Serg.  (Penn.)  R.  112.  Oases  referred  to  App  v. 
Driesbach,  2  Bawle,  (Penn.)  B.  302 ;  Lyon  v.  Marclay,  1  Watts,  Id.  275. 
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become  a  debt  due  to  the  plaintiff,  which  the  defendant  was  bound  to 
pay  him,  without  even  a  demand  being  made  for  it."  ^  The  distinc- 
tion between  such  trusts  as  are  actionable  at  law,  and  such  as  are 
exehmvely  within  the  jurisdiction  of  a  court  of  chancery,  in  respect 
to  the  application  of  the  statute  of  limitations,  was  recognized  by 
Mr.  Justice  Washington  in  Wisner  v,  Barnet,^  where  he  says  that  the 
rule  applicable  to  this  subject  appeared  to  him  "  to  be  very  intelli- 
gibly and  correctly  laid  down  in  the  case  of  Kane  v.  Bloodgood."  • 
In  cases  of  implied  trusts  in  relation  to  pei*sonal  property,  or  to 
the  rents  ieind  profits  of  real  estate,  where  persons  claiming  in  their 
own  right  are  turned  into  trustees  by  implication,  the  right  of 
action  in  equity  will  be  considered  as  barred  at  the  end  of  the  time 
limited  by  the  statute,  in  analogy  to  the  limitation  of  a  similar 
action  at  law.^  After  a  ward  comes  of  age,  the  fiduciary  relation 
of  the  guardian  ceases ;  they  stand  as  debtor  and  creditor  ;  and  the 
claim  of  the  ward  is  within  the  statute.*  If  a  judgment  be  as- 
signed as  security  to  indemnify  the  assignee  for  the  liability  he  is 
imder  for  the  assignor,  and  the  assignee  assign  it  to  another  who 
has  a  knowledge  of  the  facts,  the  holder  of  it  having  collected  the 
money,  is  a  trustee,  and  upon  the  first  assignee  being  relieve^ 
of  his  liability,  the  plaintiff  is  entitled  to  recover  the  money  from 
the  last  assignee.    And  the  right  of  action  accrues  when  the  lia- 

^*[So,  where  money  is  paid  to  a  creditor,  to  be  applied  "  on  note,"  the  statute  does  not 
begin  to  ran  till  a  refasal  so  to  apply  it.    Sawyer  v.  Tappan,  14  N.  H.  352.] 

«  Wisner  v.  Bamet,  4  Wash.  (Cir.  Co.)  R.  631. 

«  See  also  Walker  v.  Walker,  16  Scrg.  &  Rawle,  (Penn.)  R  379 ;  Rash  ».  Burr,  1 
Watts,  (Penn.)  R.  120;  Doebler  v,  Snavely,  5  Id.  225;  Spotswood  v.  Danbridge,  4 
Hen.  &  Munf.  (Virg.)  R.  139 ;  Singleton  v.  Moore,  Rice,  (S.  C.)  Eq.  R.  110;  Talbot 
V.  Todd,  5  Dana,  (Ken.)  R.  199 ;  Honseal  v.  Gibbs,  1  Bail.  (S.  C.)  Eq.  R.  402 ;  Cooke 
V.  Williams,  1  Green,  (K.  J.)  R.  209  ;  Paige  v.  Hughes,  2  B.  Monroe,  (Ken.)  R.  438 ; 
Stephen  v,  Yandle,  3  Hayw.  (N.  C.)  R.  221 ;  Ramsey  v.  Dens,  2  Dessans.  (S.  C.)  R. 
238 ;  Orerstreet  v.  Bate,  1  J.  J.  Marsh.  (Ken.)  R.  370;  Pynson  v.  lyey,  1  Yerg.  (Tenn.) 
R  297,  also  361 ;  Van  Ryn  v.  Vincent's  Executor,  1  M'Cord,  (S.  C.)  Ch.  R.  314; 
Mussey  v.  Mnssey,  2  Hill,  (S.  C.)  Ch.  R.  496 ;  [Smith  v.  Calloway,  7  Blackf.  (Ind.) 
86 ;  Lexington  v,  Ohio  Railroad  Co.,  7  B.  Mon.  (Ken.)  556.] 

*  Hawley  v.  Cramer,  4  Cow.  (N.  Y.)  R.  717  ;  [Sheppards  w.  Turpin,  8  Gratt  (Va.) 
373  ;  Wylly  v.  Collins,  9  Geo.  252.] 

*  Ball  V.  Towson,  4  Watts  &  Serg.  (Penn.)  R.  557  ;  Green,  Executor,  v.  Johnson,  3 
Gill  &  Johns.  (Md.)  R.  389.  The  statute  runs  in  fayor  of  the  guardian  from  the  final 
settlement.  Alston  v.  Alston,  34  Ala.  15.  And  so  too  against  the  guardian's  claim 
upon  the  estate  of  his  ward  for  expenses,  fh>m  the  termination  of  the  guardianship.  33 
Ala.  214.  Apd  if  an  unauthorized  person  assume  to  act  as  guardian,  and  receive 
money,  the  statute  begins  to  run  immediately,  if  there  be  no  existing  disability.  John- 
ton  V.  Smith,  27  Mis.  (6  Jones,)  591. 


170  LIMITATIOKS  OF  ACTIONS,  ETC.  [OHAP.  XVI. 

bility  of  the  first  assignee  ceases  ;  and  from  that  period  the  statute 
begins  to  run.^  If  one  place  money  or  goods  in  the  hands  of  an- 
other, upon  an  agreement  that  the  bailee  shall  keep  them  safely, 
and  restore  them  when  demanded  by  the  bailor,  though  it  is  a 
direct  trust  to  which  the  statute  will  not  apply ;  yet,  if  one  receive 
money  or  goods  of  another,  believing  that  they  belonged  to  him, 
when  in  fact  ex  cequo  et  bono  they  belonged  to  a  stranger,  —  that  is 
an  implied  trust,  and  the  stranger  is  entitled  to  recover,  and  he 
may  be  barred  by  the  statute  of  limitations.^ 

1  Poe  t^.  Foster,  4  Watts  &  Seig.  (Penn.)  R.  351. 

'  Bachan  v,  James,  1  Speer,  (S.  C.)  £q.  B.  375.  [VHiere  one  buys  property  with 
the  monej  of  another,  the  trust  thereby  raised  is  an  implied  one  in  favor  of  the  owner 
of  the  money,  and  is  subject  to  the  statute  of  limitations.  Mardock  v.  Hughes,  7  S.  & 
M.  (Miss.)  219.  And  the  statute  runs  against  a  claim  for  an  account  for  the  rents  and 
profits  of  land  by  one  tenant  in  common  against  his  co-tenant  in  possession.  Wagstaff 
17.  Smith,  4  Ired.  (N.  C.)  Eq.  1.  See  also  McDonald  v.  Sims,  3  Kelly,  (Geo.)  3S3 ; 
White  V.  White,  1  Md.  Ch.  Decis.  53 ;  and  poet,  §  181-  And  against  one  partner  who 
seeks  an  account  from  his  copartner.  Taylor  v.  Adams,  14  Ark.  62.  But  in  Geoi^gia 
it  has  been  held  otherwise,  at  least  so  long  as  there  are  outstanding  debts  due  to  or  from 
the  copartnership.  Hammond  v.  Hammond,  20  Geo.  556.  A  settlement  of  the  account 
of  the  treasurer  of  a  school  district,  certified  by  the  proper  officer,  cannot  be  opened  after 
six  years.  Porter  v.  School  Directors,  etc.,  18  Penn.  St  144.  Where  a  trustee  would 
be  baned  so  also  would  his  cestui  que  trust,  Sheppards  v,  Tnrpin,  3  Gratt.  (Va.)  373| 
M  sup, ;  Hemdon  v,  Pratt,  6  Jones,  £q.  (N.  C.)  327.] 
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AGBNOT  AND  PAOTORAGE. 


179.  A  YEBT  common,  and  no  less  important,  fiduciary  relation 
in  mercantile  law  is  that  of  principal  and  agent,  and  consignor 
and  consignee.  If  goods  are  consigned  to  a  factor  for  sale,  the  law 
raises  a  contract  to  account  for  such  as  are  sold ;  and  according 
to  the  opinion  of  Lord  Mansfield  and  the  rest  of  the  court,  in  Top- 
ham  V.  Braddick,^  no  action  for  not  accounting  lies  till  after  demand 
made,  and  of  course,  if  that  be  so,  the  statute  does  not  begin  to 
run  in  favor  of  the  consignee  till  that  time.  It  has  been  shown, 
that  if  a  promissory  note  is  payable  on  demand,  a  previous  demand 
is  not  necessary ;  ^  but  Lord  Mansfield,  in  the  case  referred  to,  said, 
^^  the  plaintifi'  was  to  do  a  collateral  thing,"  and,  therefore,  upon 
the  authority  of  Collins  v.  Benning,^  no  debt  was  created  till 
demand.^  The  rule  is  thus  stated  by  a  learned  judge  of  one  of 
our  State  courts :  If  A  place  merchandise  in  the  hands  of  B,  to  be 
sold  for  the  use  of  A,  and  B,  not  selling,  retain  possession  for 
seven  years,  when  A  demanding  a  return,  and  being  refused,  brings 
trover  or  replevin  for  the  goods,  the  plea  of  the  statute  would  be 
no  bar  to  a  recovery ;  because  until  the  demand^  he  had  no  cause  of 
action,  and  therefore  the  case  is  not  within  the  letter  of  the  stat- 
ute. But  if  the  demand  and  refusal  had  been  within  one  year 
after  the  delivery,  then  the  plea  of  limitation  would  be  a  bar ;  a 
cause  of  action  existing  irom  the  time  of  the  demand  is  clearly 
within  the  express  terms  of  the  statute.^    But  the  rule,  as  above 

1  Topham  v  Braddick,  1  Taunt  B.  571 ;  [Hjxnan  v.  Gray,  4  Jones,  (N.  C.)  Laws, 
155.] 

*  Ante,  i  95. 

*  Collins  V.  Benning,  12  Hod.  R.  444. 

*  Heath,  J.,  said,  "  A  demand  mnst  be  either  prored  or  presumed,*'  Lawrence,  J., 
said  he  remembered  an  action  of  trover  between  Lord  Bnte  and  Mr.  Wortlej  Montague, 
for  furniture  left  for  many  years  in  a  mansion-house :  the  statute  of  limitations  was  set 
up ;  but  the  demand  and  refusal  were  of  recent  date,  and  the  plaintiff  recoyered. 

*  Per  Dorsey,  J.,  in  giving  opinion  of  the  court,  in  Green  o.  Johnson,  3  Gill  &  Johns. 
(Md.)  R.  389.  [Where  money  was  placed  in  the  hands  of  an  agent  to  purchase  slaves, 
and  he  neglected  to  do  so,  it  was  held,  in  an  action  for  the  money,  that  the  statute  did 
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laid  down,  is  clearly  subject  to  qualification,  as  a  notification  by  a 
bank  to  a  depositor,  that  his  claim  will  not  be  paid  on  demand  at 
the  counter,  dispenses  with  the  necessity  of  a  demand,  as  prelim- 
inary to  the  right  to  sue.^  So,  where  there  is  a  joint  purchase  of 
goods,  and  one  of  the  purchasers  is  to  account  to  the  other  for  a 
share  of  them,  or  of  the  net  proceeds ;  the  right  of  action  is 
perfect  as  soon  as  an  account  of  sales  is  rendered.^ 

180.  As  Mr.  Chief  Justice  Parker,  in  giving  the  opinion  of  the 
Supreme  Court  of  Massachusetts,  in  Clark  v.  Moody,*  deemed  this 
subject  of  sufficient  importance  to  demand  a  considerate  exposition 
of  the  law,  it  here  follows :  "  We  must  understand  that  the  mer- 
chandise was  sent  on  to  be  sold,  without  any  special  instructions 
from  the  plaintiff,  as  to  the  disposition  of  the  proceeds,  and  must 
gather  the  understanding  and  intention  of  the  parties,  as  weU  as 
we  can,  from  their  acts  and  doings,  relative  to  the  subject-matter 
of  the  contract  between  them. 

^^  The  general  rule  laid  down  in  the  books  is,  that  when  goods 
are  delivered  to  a  factor,  to  be  sold  and  disposed  of  for  his  princi- 
pal, the  law  implies  a  promise  on  the  part  of  the  factor  that  he  will 
render  an  account  of  them,  whenever  called  upon  by  the  principal ; 
and  if  he  refuses  to  account,  he  is  liable  to  an  action  of  nBBumpnt 
for  the  breach  of  his  implied  promise.  It  seems  to  have  been  for- 
merly doubted,  whether  any  action  but  account  would  lie  against 
a  factor ;  and  afterwards  it  was  thought  that  an  express  promise 
to  account  was  necessary  to  maintain  assumpsit.  But  the  doctrine 
now  settled  is,  that  the  undertaking  to  act  as  bailiff  is  an  under- 
taking to  account ;  and  Lord  Holt,  in  the  case  of  Wilkin  v.  Wilkin, 
1  Salk.  R.  9,  referred  to  by  the  plaintiff's  counsel,  says,  wherever 
one  acts  as  bailiff,  he  promises  to  render  an  account.  Although 
in  Comyns  on  Contracts,  261,  the  inference  from  this  case  is  made 
to  be,  that  the  factor  is  liable  only  on  demand,  or  on  refusal  to  pay 
money,  yet  if  the  general  principle  adopted  by  Holt  is  right,  that 
the  mere  acting  as  bailiff  is  promising  to  account,  it  would  not 
seem  that  a  demand  was,  in  all  cases,  necessary  fo  enable  the 
principal  to  maintain  his  action.  Indeed,  such  a  limitation  of  the 
liability  of  a  factor  would  be  exceedingly  inconvenient,  and  tend 

not  begin  to  ran  until  a  demand  for  the  monej  by  tho  principal.  Buchanan  v.  Parker, 
5  Ired.  (N.  C.)  507.    But  seeposf,  \  182,  note.] 

1  Farmers  and  Mechanics'  Bank  v.  Planters'  B^nk,  10  Gill  &  Johns.  (Md.)  B.  422. 

«  Murray  v.  Coster,  20  Johns.  (N.  Y.)  R.  576. 

>  Ckrk  v.  Moody,  17  Mass.  B.  145. 
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to  the  embarrassment  of  trade.  For,  if  a  merchant,  who  sends  his 
goods  to  a  foreign  country  to  be  sold,  can  have  no  right  to  call  for 
his  money,  the  proceeds  of  his  goods,  until  he  has  sent  abroad  to 
make  a  demand,  the  risk  of  loss  from  the  failure  of  factors  would 
be  considerably  increased,  and  the  disposition  to  trust  them  pro- 
portionably  impaired. 

^^  Generally  the  consignor  of  goods  accompanies  his  consignment 
with  directions  how  to  apply  the  proceeds ;  either  to  pay  them  over 
to  a  third  person ;  or  to  remit  in  bills,  or  in  merchandise,  or  in 
specie ;  or  to  hold  them  to  answer  his  future  orders ;  and  in  these 
cases  there  can  be  no  difficulty.  For  the  facftor  cannot  be  liable 
tmtil  he  has  actually  or  impliedly  broken  his  orders.  I  say  impli- 
edly, for  if  the  factor  should  become  bankrupt  or  insolvent,  with 
the  goods  of  the  principal  or  their  proceeds  in  his  hands,  so  that 
he  is  disabled  from  Remitting  them,  or  otherwise  appropriating 
them  according  to  the  instructions  of  the  principal,  there  seems  to 
be  no  reason  why  an  action  would  not  immediately  lie  against  him ; 
by  analogy  to  the  common-law  principle,  that  when  a  duty  is  to 
arise  upon  a  demand,  and  the  party  liable  has  disabled  himself 
from  performing,  the  necessity  of  a  demand  ceases.  And  if  this 
were  not  so,  creditors  here,  who  could  not  for  a  long  time  cause  a 
demand  to  be  made,  would  have  no  opportunity  of  securing  them- 
selves out  of  the  effects  of  the  factor  in  this  country ;  while  cred- 
itors of  a  different  description,  but  not  more  meritorious,  would 
meet  with  no  impediment  in  securing  their  debts. 

^^  The  practice  here  has  conformed  to  this  principle  ;  for  many 
instances  are  known  to  have  occurred,  of  actions  brought  and  sus- 
tained against  factors  in  foreign  countries,  although  no  demand  had 
been  previously  made  upon  them  to  render  an  account.  And  it  is 
probably  upon  this  ground,  if  at  all,  that  a  principal  may  prove 
his  claim  against  his  factor,  under  a  commission  of  bankruptcy  in 
England,  although  no  demand  had  been  made  upon  him ;  so  that 
the  debt  was  contingent  according  to  the  general  liability  of  factors. 
8  D.  &  E.  249. 

"  It  is  also  the  duty  of  factors  to  account  to  their  principals  in  a 
reasonable  time,  without  any  demand,  in  cases  where  a  demand 
would  be  impracticable  or  highly  inconvenient ,  so  that  a  factor 
abroad,  who  should  receive  goods  to  sell,  without  special  directions 
as  to*the  mode  of  remittance,  would  be  held,  according  to  the 
course  of  business,  to  give  his  principal  information  of  his  progress 
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ill  the  transaction ;  and  if  he  should  neglect  unreasonably  to  for- 
ward his  account  to  his  employer,  this  negligence  woiQd  be  a 
breach  of  his  contract,  and  subject  him  to  an  action. 

"  So,  if  he  should  render  an  untrue  account,  even  without  any 
intention  of  fraud,  claiming  greater  credit  than  he  was  entitled  to, 
so  that  the  balance  shown  was  not  true,  we  conceive  the  principal 
would  have  a  right  of  action,  without  a  demand.  For  he  would 
not  be  obliged  to  submit  to  such  charges  as  the  factor  should 
choose  to  make,  or  to  wait,  perhaps  at  the  risk  of  his  debt,  until 
his  agent  should  voluntarily  correct  his  account,  and  acknowledge 
a  just  balance. 

^^  But  if  the  factor  should  receive  and  sell  the  goods,  without 
any  special  orders  as  to  remittance,  upon  an  understanding,  ex- 
press or  implied,  that  he  is  to  hold  the  proceeds  to  the  order  of  his 
principal ;  and  he  does  nothing  in  violation  of  those  orders,  or  to 
disable  himself  from  complying  with  them  when  they  shall  be 
received ;  and  transmits  a  true  account  of  sales,  in  a  reasonable 
time,  according  to  the  course  of  business,  and  is  ready  to  remit  or 
answer  drafts  upon  him ;  we  think  that  no  action  will  lie  against 
him  for  the  balance  in  his  hands.  For  his  contract  is  to  sell  and 
render  an  account,  and  he  ought  not  to  be  held  to  remit  at  his 
own  risk  ;  and  he  cannot  remit  at  the  risk  of  his  principal,  unless 
in  compliance  with  instructions. 

'^  It  was  urged  in  argument,  that,  as  the  defendants  had  sta'iCd 
an  account  and  acknowledged  a  balance,  they  were  indebted  for 
iliat  balance,  and  that  a  right  of  action  immediately  accrued 
without  demand,  as  in  other  cases  of  admitted  debt. 

<^  It  may  be  so,  whei:e  there  is  nothing  in  the  case  to  control  the 
legal  presumption.  But  if  the  course  of  business  between  the  par- 
ties, or  any  evidence  accompanying  the  account,  shows  a  contrary 
implication,  the  presumption  would  fail. 

^^  In  the  case  before  us,  the  referees  state,  that,  when  the  account 
was  sent  on,  which  acknowledges  the  balance,  it  was  accompanied 
by  a  letter  from  the  defendants,  in  which  they  state  that  they  hold 
the  balance  for  the  order  of  the  plaintiff.  This  declaration  is 
repeated  in  the  following  month ;  and  it  appears  by  the  account 
stated  by  the  referees,  that  all  the  proceeds,  except  the  balance 
acknowledged,  had  been  paid  by  drafts  from  the  plaintiff.  These 
facts,  with  nothing  of  a  contrary  complexion,  go  far  to  show  that 
the  consignments  were  accepted  with  an  understanding  that  the 
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proceeds  were  not  to  be  remitted  without  orders  from  the  con- 
signor. 

^'  The  case  in  this  view  seems  to  be  at  least  as  strong  as  that 
cited  from  10  Johns.  285,  in  which  it  was  decided  that  the  con- 
signee was  not  liable  in  the  action,  because  he  had  committed  UQ 
breach  of  trust  or  duty.  It  appeared  in  that  case  to  be  tlie  us||^ 
for  the  consignor  to  direct  the  mode  of  remittance ;  and  it  prob* 
ably  is  the  general  practice  everywhere.  Such  practice,  together 
with  the  conduct  of  the  defendants  in  the  case  before  us,  may 
justify  the  conclusion  that  this  consignment  was  made  and  accepted 
conformably  to  this  practice. 

'^  But  this  is  a  fact  to  be  stated  by  the  referees,  and  not  by  the 
court.  If  they  determine,  from  the  evidence  in  the  case,  that  the 
understanding  of  the  parties  was,  that  the  consignor  was  to  direct 
the  remittance,*to  draw  for  the  proceeds,  or  otherwise  appropriate 
them,  then  the  defendants  were  not  liable  to  the  suit;  and  of 
course  not  to  the  costs,  unless  they  were  negligent  in  transmitting 
their  account,  or  upon  another  ground  they  rendered  themselves 
liable. 

'^  It  has  been  stated,  as  one  of  the  grounds  of  the  liability  of  a 
factor,  that  he  should  have  transmitted  a  false  account,  or  one 
misrepresenting  the  balance  in  his  hands.  In  the  account  trans- 
mitted by  the  defendants,  the  balance  stated  is  little  more  than 
half  the  amount  found  by  the  referees  to  be  due.  Prima  facicj 
this  shows  a  wrong  statement  of  account,  by  which  the  plaintiff 
was  not  bound  to  abide.  If  he  had  drawn  for  a  larger  sum,  his 
bill  might  have  been  protested  ;  if  he  had  drawn  for  the  balance 
as  stated,  it  might  have  been  an  admission  that  the  balance  was 
true.  He  had,  therefore,  a  right  to  sue,  if  it  should  turn  out  that 
there  was  a  misstatement  of  the  account.  On  the  other  hand,  if 
it  shall  appear  that  the  account  wa^  correct,  and  that  the  referees 
have  increased  the  balance  against  the  defendants  improperly,  or 
from  considerations  of  supposed  equity,  contrary  to  their  legal 
rights,  the  eventual  balance  found  would  not  affect  their  liability 
when  the  suit  was  brought. 

^^  A  large  debt  of  one  Lethbridge  was  lost  in  consequence  of  his 
failure.  The  referees  determined  that  the  loss  should  fall  upon 
the  plaintiff,  the  defendants  having  been  guilty  of  no  negligence. 
But  they  had  charged  commissions  on  the  amount  of  the  sales  to 
Lethbridge,  which  the  referees  disallowed.    Was  it  right  for  the 
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defendants  to  charge  commissions  on  this  sale,  the  fruits  of  which 
were  lost  ?  This  must  depend  upon  the  usage  among  merchants. 
If  such  commissions  are  not  usually  charged,  it  was  improper  for 
the  defendants  to  charge  them,  and  the  balance  represented  by 
them  was  not  the  true  balance.  If,  on  the  other  hand,  it  is  con- 
sidered proper  among  merchants,  and  is  usual  to  charge  a  com- 
mission in  such  cases,  the  account  is  right  in  that  particular. 

'^  It  appears,  also,  Ihat  another  sum,  debited  to  the  defendants, 
was  not  credited  in  the  account  rendered  by  them.  If  an  account 
of  this  was  rendered  before  the  suit  was  commenced,  and  in  a  rea- 
sonable time  after  the  money  was  received,  the  defendants  are  in 
no  fault  on  account  of  this  sum.  But  at  present  it  appears  that 
the  sum  remained  in  their  hands  unacknowledged,  when  the 
suit  was  commenced.  This  matter  may  also  admit  of  explana- 
tion. 

'^  As,  then,  the  question  of  costs  is  seen  to  depend  upon  facts 
which  are  not  ascertained  by  the  report  of  the  referees,  we  con- 
clude to  recommit  the  report  to  them,  with  directions  to  consider 
and  determine :  1.  Whether,  from  the  correspondence  between  the 
parties,  the  course  of  business  between  them,  or  from  any  other 
evidence  in  the  case,  it  appears  that  the  consignments  were  made 
and  received,  under  an  expectation  or  understanding  that  the 
plaintiff  was  to  draw  for  the  proceeds,  or  otherwise  to  direct  the 
remittance.  2.  Whether  the  account  rendered  of  the  sales,  and 
of  the  balance,  were  true,  according  to  the  defendants'  rights  as 
factors,  agreeably  to  the  usage  of  commission  merchants.  3,  • 
Whether  the  defendants,  within  a  reasonable  time  after  the  receipt 
of  the  proceeds,  rendered  an  account  thereof  to  the  plaintiff.  And 
if  they  find  all  these  points  in  the  affirmative,  they  will  not  charge 
the  defendants  with  costs  ;  otherwise  they  will.  "  ^ 

181.  Thus  it  appears,  that'  much  depends  upon  whether  the 
agent  or  consignee  retains  the  funds  of  the  principal,  claiming 
them  either  actually  or  constructively  as  his  own,  and  with  the 
actual  or  constructive  knowledge  and  acquiescence  of  the  princi- 
pal. In  other  words,  whether  there  has  been  a  conversion^  open 
and  actual,  or  one  to  be  presumed  by  the  rules  of  law,  under  the 
circumstances  of  the  case.^    The  statute,  it  appears,  will  run  in 

1  [If  the  consignee  retnni  an  acconnt,  the  statate  begins  to  ran  iroin  the  time  when 
the  account  is  reoeiyed  by  his  principal  Davies  v.  Cram,  4  Sandf.  (N.  T.)  Sap.  Ct 
690.] 

s  See  Einnejr'sEx'n  v,  M'Clare,  1  Rand.  (Ya.)  B.  284. 
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favor  of  a  master  in  equity  against  an  account  for  the  proceeds  of 
property  sold  by  him  in  his  official  character,  without '^ny  demand, 
if  there  be  notice  of  an  adverse  claim.^  It  was  held  in  one  case, 
that  the  statute  will  not  run  between  principal  and  agent  after  an 
accounting  between  them ;  but  it  was  on  the  ground  that  the  ac- 
counting could  not  be  presumed  to  be  a  demand  for  moneys  col- 
lected by  the  agent  previously,  because  they  were  kept  out  of  view 
at  the  time  of  accounting.^  In  Taylor  v.  Bates,  in  the  Supreme 
Court  of  the  State  of  New  York,^  it  was  held  that  an  attorney  was 
not  liable  to  a  suit  for  money  collected  for  another,  till  demand 
made,  or  directions  to  remit ;  or  that  he  was  not  in  default  till  he 
received  orders  from  his  principal.  It  did  not  appear,  said  the 
court,  by  Wood  worth,  J.,  that  the  plaintiff  ever  demanded  pay- 
ment, or  requested  the  money  to  be  remitted ;  or  that  any  laches 
were  shown  on  the  part  of  the  defendant,  or  unwillingness  to  pay. 
To  support  an  action  grounded  upon  the  liability  of  the  defendant, 
before  he  had  refused  to  pay  or  remit,  according  to  instructions, 
would  be  in  opposition  to  the  nature  of  the  trust  the  defendant 
had  assumed,  as  well  as  against  justice  and  good  faith.  This  case 
is  analogous  to  that  of  Ferris  v.  Paris,*  in  the  same  court,  where  it 
was  held  that  a  factor  or  consignee,  apprising  his  principal  of  the 
sale  of  goods  consigned  to  him,  may  wait  to  receive  instructions  as 
to  the  mode  of  remitting  the  net  proceeds  ;  and  is  not  liable  to  an 
action  until  a  default  on  his  part  in  remitting  or  paying  the  pro- 
ceeds, according  to  the  order  of  his  principal.  In  the  subsequent 
case  of  Stafford  v.  Richardson,^  in  the  same  court,  it  was  held  that 
an  action  against  an  attorney  for  money  collected  by  him  must  be 
brought  within  six  years  after  the  money  is  received  by  him,  or  the 
plaintiff  will  be  barred  by  the  statute ;  and  that  the  fact  that  a 
demand  was  not  made  within  six  years  before  suit  brought  will 
not  save  the  statute.  The  court  distinguish  this  case  from  that  of 
Ferris  v.  Paris,  the  decision  in  which,  they  say,  is  correct.     The 

1  HonseAl  v,  Gibbs,  1  Bail.  (S.  C.)  Eq.  R.  482. 

3  Wardlaw  v.  Gray,  Dadl.  (Ga.)  £q.  R.  85. 

»  Taylor  v.  Bates,  6  Cowen,  (N.  Y.)  R.  376;  [Hyman  v.  Gray,  4  Jones,  (N.  C.) 
Law,  135;  Sneed  v.  Hanly,  1  Hemp.  659;  Merle  v.  Andrews,  4  Texas,  200;  Downey 
V.  Garrard,  24  Penn.  St.  52  ] 

*  Ferris  r.  Paris,  10  Johns.  R.  285  ;  [Baird  ».  Walker,  12  Barb.  (N.  Y.)  R.  298.  If 
the  factor  delay  unreasonably  to  inform  bis  principal  and  to  remit,  this  is  a  fraudolent 
concealment,  and  the  statute  does  not  run  in  his  favor.    Kane  v.  Cook,  8  Cal.  449.] 

*  Stafford  v.  Richardson,  15  Wend.  (N.  Y.)  R. 

12 
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defendant,  in  that  case,  had  informed  his  principal  of  the  receipt 
of  the  money,  and  waited  for  directions  to  remit,  and  it  was  ex- 
pressly said,  that  no  laches  were  shown  on  the  part  of  the  defend- 
ant. Although,  the  court  said,  an  attorney  may  protect  himself 
from  a  suit  by  want  of  a  demand,  he  is  not,  for  that  reason,  to  be 
subject  all  his  lifetime  to  demands,  however  stale.  That  if  a  de- 
mand was  necessary  in  this  case,  the  plaintiff  should  have  made  it 
in  season  to  have  brought  his  suit  within  six  years  after  the  defend- 
ant had  converted  the  property  received  by  him  to  his  own  use.^ 
This  view  of  the  subject,  it  will  be  perceived,  corresponds  with  the 
view  taken  of  the  subject  by  Mr.  Justice  Parker,  in  the  above  case 
of  Clark  v.  Moody,  in  which  he  says  that  it  appeared  in  the  case  of 
Ferris  v.  Paris,  to  be  the  usage  for  the  consignor  to  direct  the 
mode  of  remittance ;  and  in  which  he  considers  it  important, 
whether  a  consignee,  within  a  reasonable  time  after  receipt  of  pro- 
ceeds, renders  an  account  thereof  to  his  principal.^ 

1  [Campbell  v.  Boggs,  48  Penn.  St.  524.  If  the  attorney  give  no  notice  within  a 
reasonable  time  that  be  has  collected  the  money,  the  statute  of  limitations  will  begin  to 
ran  against  the  client's  claim  from  the  time  when  his  attorney  should  have  apprised  him 
that  he  had  collected  funds.  Denton  v,  Embury,  5  Eng.  (Ark.)  228 ;  McDonnell  v. 
Bank  of  Montgomery,  20  Ala.  313.  Or  from  the  time  when  the  client  knew,  or  ought 
to  have  known,  that  the  money  was  collected ;  and  the  burden  of  proof  is  on  the  at- 
torney to  show  that  his  client  ought  to  have  known.  McCoon  v.  Galbraith,  29  Penn. 
St.  293  ;  McDowell  v.  Potter,  8  Barr,  (Penn.)  189.  If  the  client  applies  to  his  attorney 
and  receives  a  false  or  evasive  answer  as  to  moneys  collected,  the  statute  will  not  run 
against  the  client's  claims.  Gleason  t;.  Cattle,  2  Grant,  (Penn.)  273.  If  the  attorney 
gives  notice,  the  statute  will  begin  to  run  after  the  lapse  of  a  reasonable  time  within 
which  to  demand  the  money  collected,  although  no  demand  be  made.  Lyle  t^.  Murray, 
4  Sandf.  (N..Y.)  Sup.  Ct.  355;  Hickok  v.  Hickok,  13  Barb..  (N.  Y.)  632.  And  see 
Taylor  v.  Spears,  3  Eng.  (Ark.)  429;  and  §  178,  ante.  But  if  the  defendant,  by  his 
own  act,  prevent  a  demand,  he  shall  not  be  allowed  to  object  tliat  it  was  not  made  in 
reasonable  time.  Emmons  v.  Hay  ward,  6  Cush.  (Mass.)  501.  Though  if  he  merely 
produces  delay  by  negotiation  he  may.  East  India  Co.  v.  Paul,  1  Eng.  Law  &  Eq. 
44.] 

^  [In  cases  of  general  agency,  where  there  is  a  current  account,  the  statute  of  limita- 
tions does  not  attach  until  the  expiration  of  the  agency ;  but  in  cases  of  special  agency, 
where  the  transactions  are  isolated,  the  statute  attaches  to  each  item  of  the  account. 
Hopkins  v.  Hopkins,  4  Strobh.  (S.  C.)  £q.  207.  And  in  South  Carolina,  the  statute 
will  run  in  favor  of  a  private  agent  to  collect  and  pay  over  money,  from  the  time  he 
collects  it.  Estes  v.  Stokes,  2  Rich.  (S.  C.)  320.  In  1832,  A  employed  B  and  C, 
then  in  partnership  as  attorneys,  to  lay  out  $  500  on  mortgage.  It  was  invested  on  a 
mortgage  to  D,  who  subsequently  sold  the  land  subject  to  the  mortgage.  The  purcha- 
ser soon  after  paid  the  $  500  to  C,  who,  however,  informed  neither  his  partner  nor  A  of 
such  receipt ;  but  again  lent  the  money  and  continued  to  receive  the  interest  In  1838, 
the  partnership  was  dissolved.  A  knew  nothing  of  any  of  these  transactions  till  1848, 
nor  did  his  representatives,  and  B  was  also  ignorant  of  all  the  facts  subsequent  to  the 
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182.  Where  one  of  a  copartnership  was  constituted  an  agent  by 
the  others  on  the  dissolution,  to  collect  the  debts  of  the  firm,  a  de- 
mand was  held  necessary  under  the  following  circumstances :  By 
articles  of  copartnership,  the  acting  partner  was  to  collect  what- 
ever debts  might  be  due  at  the  termination  of  the  partnership,  and 
account  for  the  same  as  he  received  them,  or  as  often  as  the  other 
partners  should  require.  The  partnership  was  dissolved  on  the 
4th  of  August,  1774,  except  as  to  such  matters  as  necessarily  re- 
lated to  the  settlement  of  their  accounts,  the  collection  of  their 
debts,  and  closing  of  their  affairs.  The  books,  &c.  were  left  with 
the  acting  partner,  who,  in  April,  1777,  made  a  payment  in  part 
to  the  other  partners,  who,  being  British  subjects,  were  shortly 
afterwards  obliged  to  leave  the  State.  In  1800,  a  bill  was  filed 
against  the  executors  of  the  acting  partner,  and  the  defendants 
pleaded  the  statute  of  limitations.  But  the  plea  was  overruled. 
Taylor,  C.  J.,  delivering  the  opinion  of  the  court,  said:  "The 
statement  furnished  by  Kennon  [the  acting  partner]  was  to  show 
the  progress  from  time  to  time  he  was  making  ;  the  moneys  were 
received  by  him  in  the  character  of  a  trustee,  liable  to  pay  what 
he  received  when  his  copartners  should  require  it;  and  it  was 
only  when  they  did  require  it  and  he  refused  it,  that  the  fiduciary 
character  was  put  an  end  to."  ^ 

original  adrance  of  the  money.  It  was  held,  in  an  action  bj  the  executors  of  A  against 
B  and  C,  that  the  statute  of  limitations  was  a  bar.  Sims  v,  Brutton,  1  Eng.  Law  & 
£q.  446.] 

1  McNair  v.  Kennon's  Ex'rs,  3  Marph.  (N.  C)  B.  139.  Where  a  bank  receives 
money  on  deposit  in  the  ordinary  way  from  one  of  its  customers,  the  latter  cannot  main- 
tain an  action  for  it  without  a  previous  demand  either  by  check  or  otherwise ;  and  the 
rale  is  the  same,  though  the  action  be  for  a  balance  struck  on  the  customer's  bank-book, 
by  one  of  the  clerks  in  the  bank.  (Cowen,  J.,  dissenting.)  Downes  t7.  Phoenix  Bank, 
&c.,  6  Hill,  (N.  T.)  B.  297.  [But  in  Pott  v.  Cleg,  16  Mees.  &  Wels.  321 ;  a.  c.  12  Jur. 
287,  it  was  held  (Pollock,  C.  B.,  dubitante),  that  money  so  deposited  was  money  lent, 
and  could  not  be  recovered  back  after  the  lapse  of  six  years  from  the  time  of  deposit. 
See  also  Berry  v.  Pierson,  1  Gill,  (Md.)  234.  And  where  A  received  money  to  be  in- 
vested in  the  payment  of  government  fees  for  Texas  scrip,  placed  in  his  hands  for  loca- 
tion, held  that  he  was  bound  to  do  it  within  a  reasonable  time,  and  after  the  lapse  of 
that  time  the  statute  began  to  run.  Mitchell  v.  McLemon,  4  Texas,  151.  But  see  ante, 
^  115&  179,  note.] 
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CHAPTER   XVIII. 


REPLICATIOX  OP  PRAUD. 


183.  It  is  a  question  of  consequence  whether  the  fact  of  fraud 
committed  under  circumstances  which  keep  concealed  a  knowledge 
of  the  fact,  and  thus  delay  the  assertion  of  a  riglit  beyond  the  time 
limited  by  the  statute,  may  be  replied  as  a  bar  to  a  plea  of  the 
statute  in  a  court  of  law  ;  provided  an  action  is  brought  within  six 
years  from  the  time  of  the  discovery  of  the  fraud,  or  after  the  op- 
portunity afforded  of  making  the  discovery.  In  regard  to  this 
subject,  some  of  the  cases  make  a  marked  and  manifest  distinction 
between  a  plea  of  the  statute  in  a  court  of  law  and  a  court  of 
equity}  The  reason  offered  by  Lord  Redesdale,  why,  if  fraud  has 
been  concealed  by  one  party,  until  it  has  been  discovered  by  the 
other,  and  the  statute  shall  not  operate  as  a  bar,  is  this :  that  the 
statute  ought  not  in  conscience  to  run ;  the  conscience  of  the  party 
being  so  affected^  that  he  ought  not  to  be  allowed  to  avail  himself  of 
the  length  of  timeJ^  Such  is,  without  controversy,  the  settled  doc- 
trine of  courts  of  equity.* 

1  [Post,  §  185. J 

'  Hovenden  v.  Lord  Annesley,  2  Sch.  &  Lef.  B.  634. 

'  See  Coster  t^.  Murray,  5  Johns.  (N.  Y.)  Ch.  R.  522,  and  Story's  Eq.  Jur. ;  Lewin  on 
Trosts  and  Trastees,  617  ;  [Michoad  v.  Girod,  4  How.  (U.  S.)  503;  Hallett  v.  Collins, 
10  Id.  174;  Phalen  v.  Clark,  19  Conn.  421 ;  ante,  §  30.  Bat  where  the  fraud  is  not 
actual,  bat  merely  constractlve,  the  statute  applies.  Wilmerding  v.  Russ,  33  Conn.  68. 
And  a  court  of  equity  will  not  open  accounts  and  sustain  claims  on  account  of  fraud 
which  are  barred  by  the  statute  of  limitations,  without  exercising  great  caution.  Steams 
V.  Page,  7  How.  (U.  S.)  819;  Couch  v.  Couch,  9  B.  Mon.  (Ken.)  160;  Wagner  v. 
Baird,  7  How.  (U.  S.)  234.  And  where  a  bill  will  lie  for  fraud  after  the  remedy  at  law 
is  barred,  it  mast  appear  affirmatirely  that  the  bill  was  filed  within  the  statute  period  of 
linutation  after  the  discovery  of  the  fraud.  Field  v,  Wilson,  6  B.  Mon.  (Ken.)  479.  In 
Ferris  v,  Henderson,  a  claim  for  services  forty  years  old  was  sustained  against  a  master, 
who  had  obtained  them  by  falsely  representing  to  the  person  who  rendered  them  that  he 
was  a  slave.  12  Penn.  St.  (2  Jones,)  49.  To  avoid  the  bar  of  the  statute  the  plaintiff 
must  not  only  allege  his  ignorance  of  the  fraud,  but  when  and  how  he  discovered  it,  and 
must  offer  satisfactory  evidence  to  prove  these  averments.  Can*  v.  Hilton,  1  Curtis, 
(U.  S.)  390.  That  the  statute  begins  to  run  from  the  discovery  of  the  fraud,  see  Stocks 
t>.  Van  Leonard,  8  Ga.  511 ;  Lawrence  v.  Trustees,  &c.,  2  Denio,  (N.  Y.)  577;  Don- 
nelly V.  Donnelly,  8  B.  Mon.  (Ken.)  113;  Longworth  v.  Hunt,  11  Ohio,  (N.  S.)  194; 
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184.  In  support  of  the  above  doctrine  in  a  court  of  law,  the 
case  of  Bree  v.  Holbreck  ^  has  bee^  relied  on.  In  this  case,  the 
replication,  after  setting  forth  the  means  by  which  the  plaintiff  had 
been  defrauded,  went  on  to  state,  that  the  plaintiff,  at  the  time  of 
the  assingnment,  and  of  paying  the  money,  was  ignorant  of  the 
falsehood  of  the  assertions,  and  of  the  fraud  so  practised  upon 
him,  and  did  not  discover  them  until  within  the  space  of  six  years 
next  before  suing  out  the  writ.  Lord  Mansfield  was  of  opinion, 
that  the  replication  had  charged  no  fraud  on  the  defendant,  but 
said,  "  there  may  be  eases  which  fraud  will  take  <mt  of  the  statute  of 
limitations.^^  This  assertion  of  Lord  Mansfield,  it  is  true,  was  con- 
sidered by  Mr.  Justice  Spencer,  in  an  important  case  in  the  State 
of  New  York,^  as  the  only  instance  in  which  such  a  position  was 
ever  advanced  in  Westminster  Hall,  and  he  thought,  that  as  his 
lordship  had  an  inclination  to  intrench  on  courts  of  equity,  that 
mere  dictum  could  not  be  regarded  as  authority.  But  Mr.  Justice 
Story,  in  Sherwood  v.  Sutton,^  considered  that  the  above  language 
of  Lord  Mansfield  was  not  a  mere  dictum :  Lord  Mansfield  must 
be  understood  to  have  spoken  in  the  name  of  the  court ;  and  the 
leave  granted  to  the  plaintiff  to  amend,  and  reply  fraud  in  the  de- 
fendant, proved  that  the  court  entertained  no  doubt  upon  the  prin- 
cipal point.  In  maintaining  that  fraud  will  take  a  case  out  of 
the  statute  in  England,  at  law,  the  learned  judge  cited  Short  t;. 
McCarthy,*  in  which  the  case  of  Bree  v.  Holbreck  was  cited  by  coun- 
sel on  both  sides,  without  objection  ;  and  it  was  not  in  the  slightest 
degree  impugned  by  the  court.  Though  the  writer  has  not  been 
able  to  meet  with  any  direct  decision  in  England  upon  this  impor- 
tant question,  it  would  seem,  from  the  above  indirect  authorities 
in  that  country,  in  connection  with  others,  that  where  there  is  con- 
cealed fraud  on  the  part  of  the  defendant,  the  plaintiff  will  not 

Ormsbj  V.  Longworth,  Id.  653;  Walker  v.  Walker,  25  Geo.  76 ;  Smith  v.  Talbot,  18 
Texas,  774 ;  Way  v.  Cutang,  20  N.  H.  187  ;  Lott  v.  Degraffenreid,  10  Rich.  £q.  (S.  C.) 
346 ;  nnless  there  is  negligence  on  the  part  of  the  person  who  replies  it.  In  Missis- 
Bippi  it  is  held  that  the  statute  runs  from  the  commission  of  the  fraud,  unless  there  is 
such  a  relation  of  trust  and  confidence  as  to  render  it  the  duty  of  the  defendant  to  dis- 
close, in  which  case  it  runs  only  from  the  discovery.  Wilson  v.  Ivy,  32  Miss.  (3  George,) 
233  ;  posty  SS  187,  188,  and  191.] 

I  Bree  v.  Holbreck,  Doug.  R.  654.    ' 

3  Troup  V.  Smith,  20  Johns.  (N.  Y.)  R.  33. 

*  Sherwood  v.  Sutton,  5  Mason,  (Cir.  Co.)  R.  149. 

*  Short  V.  McCarthy,  3  Bam.  &  Aid.  R.  436. 
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lose  his  remedy.^  In  Browu  v.  Howard,^  the  plaintiff  employed 
defendant,  in  1808,  to  lay  out  money  for  him  in  the  purchase  of  an 
annuity,  and  discovered  in  February,  1814,  that  the  security  pro- 
vided by  the  defendant  was  void,  within  the  defendant's  own 
knowledge,  at  the  time  of  the  purchase.  In  January,  1820,  plain- 
tiff sued  in  assumpsit  for  breach  of  an  implied  contract  to  provide 
good  security.  It  was  held,  that,  the  action  proceeding  on  the 
contract  and  not  on  the  fraud,  the  statute  of  limitations  was  a  good 
bar.  In  this  case,  Dallas,  Gh.  J.,  said :  ^^  The  plaintiff  will  not  be 
without  remedy,  because  he  will  only  be  nonsuited  here,  and  may, 
if  he  deems  it  to  his  advantage,  bring  another  action,  the  ground 
of  which  may  be  fraud  ;  though  on  the  propriety  of  such  a  step  we 
give  no  opinion :  but  in  Bree  v,  Holbreck,  it  is  laid  down,  that  in 
cases  of  fraud,  the  limitation  only  runs  from  the  time  when  the 
fraud  is  discovered."  In  Clark  v.  Hougham,^  decided  in  the 
King's  Bench,  in  1823,  Bailey,  J.,  says:  ^^It  is  not  necessary  in 
this  case  to  consider  whether  the  mere  existence  of  fraud  in  the 
transaction  has  the  effect  of  barring  the  statute  of  limitations, 
because  that  question  is  not  raised  by  the  pleadings.  In  order  to 
take  advantage  of  the  alleged  fraud,  there  should  have  been  a 
special  replication."  By  Holroyd,  J. :  "  It  is  quite  unnecessary, 
under  the  circumstances  of  this  case,  to  determine  whether  the 
existence  of  fraud  bars  the  statute,  and  indeed  it  would  be  impos- 
sible to  decide  that  question  upon  these  pleadings."  By  Best,  J. : 
"  The  question  of  fraud  has  b^en  decided  by  the  jury,  who,  acting 
upon  evidence  before  them,  found  their  verdict  for  the  plaintiff. 
By  that  finding  we  are  concluded.  I  agree  that  we  are  not  called 
upon  to  decide  in  this  case,  whether  fraud,  jt?^  se,  is  an  answer  to 
the  statute  of  limitations,  but  I  think  if  there  had  been  a  special 
replication  of  the  fraud  put  upon  this  record,  the  defendant's  sec- 
ond plea  would  have  been  answered,  and  that  we  might  so  have 
held  without  disturbing  any  of  the  former  decisions  upon  that  sub- 
ject. In  all  those  cases  the  fraud  was  complete,  and  the  cause 
of  action  arose  six  years  before  action  brought ;  but  here  the  fraud 
is  continued  to  a  period  far  within  six  years.  The  rule  of  con- 
struction applicable  to  this  statute  in  courts  of  law  and  in  courts 

1  See  Browne  on  Actions  at  Law,  67. 
'  Brown  v.  Howard,  3  B.  &  Bing.  R.  73. 

*  See  Bolton,  ex  parte,  1  Mont.  &  Ayr.  (Bankruptcy,)  B.  60;  Clark  v.  Hooghanii  3 
Dowl.  &  By.  R.  330. 
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of  equity  is  widely  different ;  and  we  must  abide  by  our  own  rule 
of  construction,  and,  wherever  we  find  an  acknowledgment  that  the 
debt  is  unpaid,  must  consider  the  statute  as  defeated." 

185.  In  this  country  the  cases  are  conflicting.  The  Supreme 
Court  of  the  State  of  New  York  have  positively  refused  assent  to 
the  doctrine,  that  fraud  may  be  replied  to  a  plea  of  the  statute  of 
limitations  in  a  court  of  law.  In  Troupe  v.  Smith  ,^  Chief  Justice 
Spencer,  while  he  admitted  the  doctrine  to  be  sound  in  a  court  of 
equity,  denied  its  being  so  in  a  court  of  law.  In  this  case,  the 
defendant  demurred  generally  to  the  plaintiff's  replication.  The 
declaration  was  in  assumpsit  on  the  promises  of  a  testator  as  a 
surveyor y  for  a'reward  to  be  paid  to  him  by  the  plaintiff,  to  survey 
out  into  lots,  skilfully  and  accurately,  a  township  of  land,  (fee. 
The  breach  alleged,  was,  that  although  the  testator  was  paid  there- 
for a  large  sum  of  money,  yet  he  negligently  and  fraudulently 
performed  his  undertaking,  and  did  not  faithfully  nor  accurately 
execute  his  work.  In  the  replication  were  set  forth  the  particu- 
lars of  the  fraud  in  making  the  survey.  In  support  of  his  opinion 
the  learned  judge  reasoned,  that  the  statute  relates  to  specified 
actions,  and  declares,  that  such  actions  shall  be  commenced  and 
sued  within  six  years  next  after  the  cause  of  such  actions  accrue, 
and  not  after ;  thus,  not  only  affirmatively  declaring  within  that 
time  these  actions  are  to  be  brought,  but  inhibiting  after  that 
period.  He  knew,  he  said,  of  no  dispensing  power  which  courts 
of  law  possess,  arising  from  any  cause  whatever,  and  it  seemed  to 
him,  that  where  the  legislature,  in  the  same  statute,  gives  an 
extension  of  time  in  case  of  reversal  of  judgment,  in  cases  of 
infancy,  coverture  of  the  femme,  &c.,  that  it  would  be  an  assump- 
tion of  legislative  authority  to  introduce  any  other  proviso.  The 
plaintiff's  case  might  be  a  very  hard  one,  but  that  afforded  no 
reason  for  construing  away  a  statute  of  great  public  benefit,  and 
which,  in  many  cases,  is  a  shield  against  antiquated  and  stale 
demands.^    The  same  construction  of  the  statute  has  been  subse- 

1  Troupe  v.  Smith,  20  Johns.  (N.  Y.)  R.  S3. 

^  The  following  comments  of  Mr.  Justice  Story,  upon  the  opinion  as  deliycred  hj 
Mr.  Chief  Justice  Spencer,  are  worthy  of  being  here  inserted.  "  If  the  point  were 
entirely  new,  and  left  untouched,  both  at  law  and  in  equity,  the  reasoning  of  the  learned 
judge  would  justify  much  hesitation  in  introducing  such  an  exception.  Perhaps  it 
would  be  conclusive  against  any  attempt  to  go  beyond  the  precise  terms  of  the  savings 
of  the  statute,  as  a  limitation  of  duty  most  fit  for  those  who  are  to  construe  the  statute, 
and  not  to  create  an  exception  beyond  its  terms.    But  it  is  to  be  remembered  that  most, 
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quently  confirmed  by  the  same  court,  in  Leonard  v.  Pitney,^  and 
in  Allen  v.  Mille.^  In  Yirgiuia,  also,  the  remedy  in  cases  of  fraud 
after  six  years,  is  confined  to  courts  of  equity.^  In  South  Caro- 
lina, where  the  maker  of  a  note  secretly  and  fraudulently  obtained 
possession  of  the  note,  and  kept  it  until  the  statute  had  run  out ; 
and  the  plaintiff,  on  discovering  the  fraud,  brought  assumpsit  as 
on  a  note  lost,  to  recover  the  amount,  it  was  held  that  the  statute 
was  a  bar  to  the  action,  notwithstanding  the  fraud,  and  although 
the  plaintiff  had  not  known  where  the  note  was.*  In  North  Caro- 
lina, Henderson,  J.,  in  delivering  the  opinion  of  the  court,  said, 
an  exception  as  to  fraud  was  not  within  the  act  of  limitations,  and 
a  court  of  law  was  not  at  liberty  to  admit  it,  though  a  court  of 
equity  might.  He  admitted,  however,  that  there  had  been  in  that 
State  a  few  nisi  prius  cases  to  the  contrary,  but  maintained,  that 

if  not  all,  the  statutes  of  limitations  existing  in  the  sereral  States  of  this  Union  hare 
borrowed  the  language  of  the  statute  of  21  of  James.  In  all  the  revisions  since  the 
American  Revolution,  the  same  general  enactments  have  been  preserved ;  and  it  cannot 
be  doubted  that  the  expositions  of  the  statute,  which  had  been  adopted  in  England, 
both  at  law  and  in  equity,  were  well  known  to  those  who  framed  our  own.  Under 
such  circumstances  it  would  not  be  unnatural  to  suppose  that  these  expositions  were 
received  as  the  true  interpretation  of  the  text  It  does  not  strike  me,  therefore,  that  the 
expositions  of  the  statute  by  courts  of  chancery  are  to  be  rejected  in  such  cases,  unless 
they  turn,  not  upon  the  words  of  the  statute,  but  upon  some  equity  peculiar  to  such 
courts,  and  not  cognizable  at  law.  For  if  such  courts  profess  to  expound  the  statute 
upon  a  general  principle,  which  must  equally  apply  to  courts  of  law ;  and  a  fortiori^  if 
they  profess  to  follow  the  law  (as  they  certainly  do  in  cases  of  concurrent  jurisdiction), 
then,  as  has  been  already  remarked,  their  decisions  may  justly  be  deemed  authorities  for 
the  guidance  of  courts  of  law.  With  great  deference,  it  appears  to  me  that  the  learned 
judge  has  not  adverted  to  or  given  sufficient  weight  to  this  consideration ;  and  I  cannot 
but  think  that  if  his  own  luminous  judgment  in  the  subsequent  case  of  Murray  v.  Cos- 
ter (20  Johns.  R.  576),  in  which  the  distinction  is  so  clearly  drawn,  had  been  then  be- 
fore him,  he  would  not  have  been  disposed  to  have  pressed  the  argument  against  this 
class  of  chancery  decisions  quite  so  far.  At  all  events,  my  own  judgment  does  not  jus- 
tify me,  in  a  case  of  concurrent  jurisdiction,  in  rejecting  their  just  influence  as  authoritft- 
tive  expositions  of  the  statute,  valen  quantum  vaien  postent/*    Mason,  ut  supra. 

1  Leonard  v.  Pitney,  5  Wend.  (N.  Y.)  R.  30. 

*  Allen  V.  Mille,  17  Id.  302. 

«  CalUs  V,  Waddy,  2  Munf.  ( Va.)  R.  511 ;  Rice  v.  White,  4  Leigh,  (Va.)  474. 

^  Miles  V,  Barry,  1  Hill,  (S.  C.)  B.  296,  cited  2  Rice's  Dig.  83.  [Where  apparently 
fraudulent  conduct  had  been  practised  at  a  sheriff's  sale,  in  1842,  whereby  competition 
was  checked,  and  in  1848,  a  suit  was  brought  to  set  aside  the  sale  on  that  ground,  it 
was  held  that  the  action  was  barred  by  the  statute  of  limitations.  Thrower  v.  Cureton, 
4  Strobh.  (S.  C.)  £q.  153.  And  the  statute  begins  to  run  from  ^e  purchase,  and  not 
from  the  date  of  the  deed.  Cox  y.  Cox,  6  Rich.  £q.  (S.  C.)  275.  That  a  deed  of  land 
was  obtained  by  fraud  is  no  answer  to  a  plea  of  the  statute  of  limitations.  York  v. 
Bright,  4  Humph.  (Tenn.)  312.] 
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when  the  words  of  an  act  and  its  savings  are  explicit,  courts  were 
not  able  "  to  travel  out  of  them."  ^ 

186.  There  is  very  great  weight  of  authority,  however,  in  this 
country  the  other  way,  and  the  doctrine  is  maintained  by  a  number 
of  the  most  respectable  authorities,  that  where  there  is  fraud,  the 
statute  does  not  operate  in  courts  of  law,  until  the  party  affected 
is  conscious  of  it.  Many  years  since  a  question  arose  in  the 
Supreme  Court  of  Massachusetts,  on  a  replication  of  fraud,  which 
showed  the  impracticability,  if  not  the  impossibility,  of  discovering 
the  fraud.  The  replication  stated,  that  the  defendant  fraudulently 
and  deceitfully  concealed  the  bad  foundation  of  a  road  he  had 
engaged  to  make,  the  unsuitable  materials,  and  the  work  unfaith- 
fully executed,  by  covering  the  same  with  earth,  and  smoothing 
the  surface,  so  that  it  appeared  to  the  plaintiffs,  that  the  contract 
had  been  faithfully  executed.  Parsons,  Gh.  J.,  held,  that  the 
replication  must  disclose  a  fraudulent  transaction  in  the  defend- 
ants, by  which  the  time  when  the  cause  of  action  accrued,  must 
have  been  fraudulently  concealed  from  the  knowledge  of  the  plain- 
tiff, until  a  period  within  six  years  before  the  action  was  commenced. 
And  that,  where  the  delay  in  bringing  the  suit  is  owing  to  the 
fraud  of  the  defendant,  the  cause  of  action  against  liim  ought  not 
to  be  considered  as  having  accrued,  until  the  plaintiff  could  obtain 
a  knowledge  that  he  had  a  cause  of  action ;  and  that  if  this  knowl- 
edge is  concealed  from  him  by  the  defendant  fraudulently,  the 
court  would  violate  a  sacred  rule  of  law,  if  they  permitted  the 
defendant  to  avail  himself  of  his  own  fraud.^    The  cases  referred 

1  Execator  of  Hamilton  v.  Smith,  8  Marph.  (N.  C.)  R.  115.  In  1783,  howerer, 
Johnston,  J.,  said,  in  Sweat  v.  Arrington,  2  Hay.  (N.  C.)  R.  129:  "Supposing  it  to 
be  a  fraud,  which  there  is  no  evidence  of,  then  the  act  will  not  run  but  from  the  timo 
of  its  discovery."    This  is  not  referred  to  in  the  first-mentioned  case,  by  Henderson,  J. 

^  Massachusetts  Turnpike  Company  v.  Field,  3  Mass.  R.  201 ;  [Livermore  v,  John- 
Bon,  27  Miss.  (6  Cnsh.)  284.  The  defendant  worked  mines  more  Uian  six  years  before 
action  brought,  at  some  distance  from  plaintifTs  house,  in  such  a  manner  that  within 
six  years  the  efi^ect  reached  and  undermined  the  plaintiff's  house.  No  actual  damage 
was  done,  nor  was  the  act  of  the  defendant  known  to  the  plaintiff  till  within  six  years. 
Held,  in  the  Exchequer  Chamber,  that  the  plaintiff  could  recover,  reversing  the  judg- 
ment of  the  Queen's  Bench,  1  Ellis,  B.  &  E.  622.  Backhouse  v.  Bonomi,  1  Ellis,  B. 
&  8.  970.  Affirmed  in  H.  of  L.  7  Jur.  (N.  S.)  809.  If  the  cause  of  action  be  a  single 
act,  as,  for  instance,  a  trespass, — not  a  continuing  trespass,  —  the  statute  runs  from 
the  act  done ;  but  if  the  cause  of  action  be  not  the  doing  of  the  act,  but  the  resulting 
damage,  then  the  statute  runs  from  the  happening  of  the  damage.  Whitehouse  v.  Fel- 
lowes,  9  C.  B.  (N.  S.)  901 ;  S.  C.  10  C.  B.  (N.  S.)  765.  This  was  a  case  of  negligent 
construction  of  a  road,  whereby  subsequently  the  plaintiff  was  injured  by  the  overflow 
of  water.    And  see  also  Way  v.  Catting,  20  N.  H.  187 ;  antet  f  142,  note.] 
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to  as  authority  by  the  learned  judge  are  Bree  v,  Holbreck,  and 
the  case  in  equity  of  the  South  Sea  Company  v.  Wymonsdell.^ 
The  same  construction  of  the  statute  prevails  in  Maine,  and  iu 
Cole  V.  McGlathry,*  Weston,  J.,  who  gave  tlie  opinion  of  the  court, 
said  that  the  cases  of  Bree  v.  Holbreck,  and  Massachusetts  Turn- 
pike Company  v.  Field,  established  and  qualified  the  exception  in 
question.^  Fraud  not  discovered  until  after  six  years  may  also  be 
successfully  replied  to  a  plea  of  the  statute  in  Pennsylvania,^  and 
the  court,  in  Harrisburg  Bank  v.  Foster,^  cite  as  authority  the 
case  of  the  Massachusetts  Turnpike  Company.  In  Indiana,  the 
construction  is,  that  the  statute  begins  from  the  time  only  that  the 
fraud  is  fully  developed  and  disclosed,  so  as  to  enable  the  injured 
party  to  perceive  the  nature  and  extent  of  the  fraud  committed.® 
It  was  likewise  so  held  by  Mr.  Justice  McLean  of  the  Supreme 
Court  of  the  United  States,  in  the  court  for  the  seventh  circuit  in 
that  State."^  Mr.  Justice  Story,  of  the  same  high  court,  in  the  first 
circuit,  gave  a  very  able  opinion  to  the  same  effect,  in  the  case  of 
Sherwood  v.  Sutton,  in  New  Hampshire ;  ®  and  the  learned  judge 
thus  explained  the  reason  upon  which  he  considered  the  exception 
as  to  fraud  to  be  properly  founded :  "  It  is,  that  every  statute  is  to 
be  expounded  reasonably,  so  as  to  suppress,  and  not  to  extend,  the 
mischiefs  which  it  was  designed  to  cure.  The  statute  of  limita- 
tions was  mainly  intended  to  suppress  fraud,  by  preventing  fraudu- 
lent and  unjust  claims  from  starting  up  at  great  distances  of  time, 
when  the  evidence  might  no  longer  be  within  the  reach  of  the 
other  party,  by  which  they  could  be  repelled.  It  ought  not,  then, 
to  be  so  construed,  as  to  become  an  instrument  to  encourage  fraud, 
if  it  admits  of  any  other  reasonable  interpretation ;  and  cases  of 
fraud,  therefore,  form  an  implied  exception,  to  be  acted  upon  by 

^  3  P.  Wins.  R.  143.  See  also,  in  Massachusetts,  in  confirmation  of  the  aboye  case  in 
that  State,  Homer  u.  Fish,  1  Pick.  B.  435  ;  Wells  v.  Fish,  3  Id.  74 ;  Famam  v.  Brooks, 
9  Id.  212. 

*  Cole  V.  McGlathry,  9  Greenl.  (Me.)  R.  131. 

'  And  see  in  Maine,  Bishop  v.  Little,  3  Greenl.  (Me.)  R.  445,  and  Morton  v.  Chand- 
ler, 8  Id.  9.  [And  in  New  Hampshire,  Doaglass  v.  Elkins,  8  Foster,  26.  And  in  South 
Carolina,  Beck  v.  Searson,  8  Rich.  Eq.  130.] 

*  Jones  ».  Conowaj,  4  Yeates,  (Penn.)  R.  109  j  M'Dowell  v.  Young,  12  Serg.  & 
Bawie,  (Penn.)  R.  128;  Rush  v.  Bar,  1  Watts,  (Penn.)  R.  110;  Pennock  v.  Freeman, 
Id.  491. 

fi  Harrisburg  Bank  v.  Foster,  8' Watts,  (Penn.)  R.  12. 
^  Raymond  v.  Simonson,  4  Black.  (Ind.)  R.  85. 
7  Mitchell  V.  Thompson,  1  McLean,  (Cir.  Co.)  R.  85. 
0  Sherwood  v.  Sutton,  5  Mason,  (Cir.  Co.)  R.  143. 


CHAP.  XVm.]  REPLICATION  OF  FRAUD.  18T 

courts  of  law  and  equity,  according  to  the  nature  of  theif*  respec- 
tive jurisdictions.  Such,  it  seems  to  me,  is  the  reason  on  which 
the  exception  is  built,  and  not  merely  that  there  is  an  equity 
binding  upon  the  conscience  of  the  party,  which  the  statute  does 
not  reach  or  control."  ^ 

187.  The  presumption  is,  that  if  the  party  affected  by  any  fraud- 
ulent transaction  or  management,  might,  with  ordinary  care  and 
attention,  have  seasonably  detected  it,  he  seasonably  had  actual 
knowledge  of  it  ;  ^  and  the  plea  of  the  statute  is  not  answered  by 
the  fact,  that  the  action  is  founded  on  a  simple  breach  of  trust,  or 
upon  what  is  but  a  bare  violation  of  an  engagement,  for  allegations 
upon  such  grounds  might  be  made  in  all  cases.^ 

1  [Bowman  v.  Sanborn,  18  N.  H.  205  ;  Campbell  v,  Vining,  23  111.  525.  In  Massa- 
chusetts it  is  provided  (R.  S.  c.  120,  §  21)  that  where  one  who  is  liable  to  an  action 
"  shall  fi-aadulently  conceal  the  canse  of  such  action  from  the  knowledge  of  the  person 
who  is  entitled  thereto,  the  action  may  be  commenced  at  any  time  within  six  years  after 
the  person  who  is  entitled  to  bring  the  same  shall  discover  that  he  has  such  cause  of 
action  " ;  and  it  was  held,  under  this  provision,  that  the  concealment  of  property  by  an 
insolvent  debtor  from  his  assigpiees,  and  the  concealment  from  a  creditor  of  fraudulent 
acts,  which,  if  known,  would  enable  such  creditor  to  avoid  the  debtor's  discharge,  do 
not  constitute  a  fraudulent  concealment  from  a  creditor's  cause  of  action  so  as  to  take 
the  case  out  of  the  statute  of  limitations.  Rice  v.  Burt,  4  Cash.  (Mass.)  208.  Nor  is 
omission  to  disclose  a  trespass  upon  real  estate,  there  being  no  fiduciary  relation  between 
the  parties,  and  the  owner  having  the  means  of  knowing  the  fi&cts,  and  nothing  having 
been  done  to  prevent  his  knowing  them.  Nudd  v.  Hamblin,  8  Alien,  (Mass.)  180. 
Nor  is  the  investment  of  money  by  an  attorney,  instead  of  remitting  as  directed.  Flem- 
ming  17.  Colbert,  46  Penn.  St.  498] 

*  2  Story's  £q.  Jur.  §  1521.  "  What  is  reasonable  diligence,  it  has  been  inquired,  in 
the  detection  of  such  a  Proteus  as  fraud  ?  Not  to  say  anything  of  the  impossibility,  in 
by  far  the  greatest  proportion  of  cases  of  fraud,  of  discovering  when  what  would  prob- 
ably  be  termed  knowledge  of  the  fraud  commenced.  We  really  cannot  see,  moreover, 
why  the  lapse  of  a  determinate  period  should  not  be  a  bar  as  well  in  cases  of  fraud  as 
of  tortious  possession.  It  is  obvious  that  the  grand  object  of  fixed  periods  of  limita- 
tions, that  of  shortening  titles  and  making  them  certain,  cannot  be  adequately  obtained, 
unless  the  rules  are  of  universal  application."  These  were  the  views  of  the  English 
Real  Property  Commissioners,  in  reference  to  section  26  of  the  |>roposed  new  statute  of 
limitations,  which  provided  that  "  in  every  case  of  a  concealed  fraud,  the  right  tq  bring 
a  suit  in  equity  shall  be  deemed  to  have  first  accrued  at,  and  not  before  the  time  at 
which  such  fraud  shall,  or  with  reasonable  diligence  might,  have  been  first  known  or 
discovered."    London  Legal  Examiner,  April,  1832,  p.  69. 

'  See  Cole  v,  McGIathry,  (Opinion  by  Weston,  J.)  9  Greenl.  (Me.)  R.  181;  [Mo- 
Eown  V.  Whitman,  31  Me.  448;  Buckner  v.  Caloote,  28  Miss.  (6  Cush.)  432.  A  re- 
quest by  one  of  two  indorsers  of  a  note  that  suit  be  delayed  against  him,  or  that  the 
other  indorser  be  sued  first,  is  no  case  for  the  interference  of  a  court  of  equity.  Bank 
of  Tenn.  v.  Hill,  10  Humph.  (Tenn.)  176.  So  where  in  an  account  settled  between  the 
parties  the  plaintifi'  has  erroneously  credited  the  defendants,  which  for  that  reason  he  i 

would  be  entitled  to  recover.    Brown  v.  Sdes,  37  Me.  (4  Heath,)  492.    Nor  is  a  denial  ; 
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188.  The  case  of  Famam  v.  Brooks,  in  Massachusetts,^  is  one 
in  which  the  positions  just  stated  were  involved  and  recognized, 
and  applied,  with  great  deliberation,  to  a  peculiar  state  of  facts. 
It  was  a  bill  in  equity  which  sought  to  set  aside  a  settlement  of 
accounts  and  contract,  made  between  the  defendant  and  the  ad- 
ministrators of  T.  H.,  in  the  year  1808,  the  subject  of  which  was 
an  insurance  account  subsisting  between  T.  H.  and  the  defendant 
for  several  years,  and  not  adjusted  in  the  lifetime  of  T.  H.  The 
defendant  was  an  insurance  broker  from  the  year  1785  to  the  year 
1803,  keeping  an  office,  in  which  T.  H.  and  divers  other  under- 
writers were  accustomed  to  underwrite  policies  of  insurance,  and 
during  that  period  a  vast  amount  of  insurance  business  was  trans- 
acted under  the  particular  care  and  inspection  of  the  defendant, 
who  was  the  general  agent  of  that  office,  he  keeping  all  the  ac- 
counts for  the  underwriters,  receiving  premiums  and  paying  losses, 
and  receiving  a  commission  for  his  services.  It  appeared,  also, 
that  there  was  a  private  agreement  of  copartnership  between  the 
defendant  and  T.  H.,  not  known  to  the  other  underwriters  in  the 
office,  in  virtue  of  which  the  defendant  became  interested  in  one- 
fourth  part  of  all  sums  underwritten  by  T.  H.,  in  regard  to  pre- 
miums and  losses.  This  copartnership  commenced  in  October, 
1794,  and  continued  until  June,  1803,  when  the  defendant  discon- 
tinued keeping  the  office ;  at  which  time  there  were  large  balances 
due  to  T.  H.,  which  remained  unadjusted  till  his  death.  In  Jan- 
uary, 1808,  T.  H.  died  intestate,  and  soon  afterwards  administra- 
tion of  bis  estate  was  committed  to  two  of  his  relatives.  On  the 
fourth  day  of  April,  1808,  the  defendant  paid  to  the  administrators 
sixty  thousand  dollars,  as  and  for  a  full  settlement  and  discharge 

on  the  part  of  the  defendant  that  he  was  part-owner  in  a  vessel,  made  when  a  portion  of 
an  account  for  repairs  was  presented  to  him,  snch  a  Irandulent  concealment  as  to  pre- 
vent him  from  availing  himself  of  the  plea  of  the  statute.  Rense  v.  Southard,  39  Me. 
(4  Heath,)  404.  But  where  the  delay  of  the  plaintiff  to  seek  relief  was  occasioned,  in 
part  at  least,  by  the  promise  of  the  defendant  to  rectify  the  errrors  complained  of,  the 
existence  of  snch  errors  came  to  the  knowledge  of  the  plaintiff  gradually,  and  the  cir- 
cumstances of  the  case  were  such  that  the  defendant  could  suffer  nothing  by  the  delay,  it 
was  held  that  the  plaintiff  was  not  precluded  from  relief  on  the  ground  that  he  had  not 
sought  it  within  reasonable  time.  Callender  v.  Colegrove,  1 7  Conn.  I .  And  where  it 
is  agreed  between  the  assignor  and  assignee  of  a  promissory  note,  at  the  time  of  the 
assignment,  that  the  assignee  need  not  demand  payment  of  the  maker  before  a  certain 
time,  it  is  no  laches  in  the  assignee  not  to  commence  suit  on  the  note  before  that  timQ^ 
Nance  v.  Dnnlavy,  7  Blackf.  (Ind.)  172.  And  see  further,  poti,  S  190.] 
1  Famam  t^.  Brooks,  9  Pick.  (Mass,)  R.  212. 
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of  all  the  claims  of  T.  H.'s  estate  against  him,  and  the  admin- 
istrators having  received  that  sum,  subscribed  a  receipt  of  that 
date  for  the  above-named  sum  in  full  for  the  whole  underwriting 
account  of  T.  H.  deceased,  in  the  office  formerly  kept  by  the 
defendant,  from  the  period  of  T.  H.'s  first  beginning  to  under- 
write in  the  defendant's  office,  up  to  that  date.  It  was  stated  in 
the  receipt,  that  the  agreement  between  the  administrators  and  the 
defendant  was,  that  the  underwriting  account  of  T.  H.,  with  all 
its  advantages  and  with  all  its  disadvantages,  be  wholly  the  prop- 
erty of  the  defendant,  in  like  manner  as  if  the  defendant  had  been 
the  original  underwriter  instead  of  T.  H.  The  object  of  the  bill 
was  to  defeat  the  prima  facie  legal  effect  of  this  receipt,  and  it 
alleged,  with  other  things,  that  sums  were  omitted  in  the  defend- 
ant's statement  which  ought  to  have  been  credited,  and  others 
charged  which  ought  not  to  have  been  debited  to  T.  H.'s  estate  ; 
and  that  there  was  presented  to  the  administrators  a  list  of  claims 
against  the  insurance  account  of  T.  H.  which  was  exaggerated  and 
false  ;  and  that,  upon  this  statement  and  list  of  claims,  the  admin- 
istrators, supposing  them  to  he  true,  and  reposing  confidence  in  the 
defendant,  were  induced  to  accept  his  offer  of  sixty  thousand  dol- 
lars, and  give  him  the  receipt  and  discharge  above  mentioned. 
The  answer  denied  all  unfair  advantages  taken  of  T.  H.  in  his 
lifetime,  or  of  his  administrators  afterwards,  and  alleged  among 
other  things,  that  the  person  selected  by  the  administrators  and 
the  defendant  to  examine  the  books,  did  so,  aided  by  the  defendant, 
to  his  full  satisfaction,  and  then  recommended  to  the  administrators 
to  accept  the  offer  of  the  defendant,  and  that  they  did  so  without 
any  misrepresentation  on  his  part,  and  received  the  money,  and 
thereupon  signed  the  receipt  and  transfer  above  mentioned,  in  the 
presence  of  one  A.  B.,  their  confidential  friend  and  adviser.  The 
great  object  of  the  bill,  the  court  considered,  was  to  open  the  whole 
account  between  the  parties,  and  after  a  lapse  of  twenty  years  to 
investigate  and  explain  complicated  concerns  of  many  years  of 
most  extensive  and  intricate  business ;  and  the  counsel  for  the 
plaintiff,  the  court  said,  aware  of  the  position  in  which  they  stood, 
had  undertaken  to  maintain  it  by  the  allgation  of  fraud  on  the 
part  of  the  defendant  in  procuring  the  settlement  which  was  sought 
to  be  avoided.  Not  that  they  made  a  direct  allegation  to  that 
effect,  but  they  asserted  that  the  facts  therein  stated  constituted 
fraud,  if  not  direct,  of  a  constructive  nature,  such  as  is  holden  in 
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courts  of  equity,  sufficient  to  vitiate  any  contract  or  bargain.  If 
the  ground  the  plaintiffs  took  could  be  maintained,  the  relief  tliey 
sought  belonged  to  them,  unless  for  other  causes  the  relief  must 
be  withheld.  Such  a  cause  was  supposed  to  exist  in  the  statute  of 
limitations^  which  was  insisted  on  in  the  answer  as  a  bar  to  the 
bill,  and  which  the  court  discussed  in  its  application  to  the  case, 
after  having  treated  of  other  parts  of  the  case.  One  part  of  the 
case,  and  the  last  ground  taken  for  avoiding  the  contract,  was, 
that  in  making  the  settlement  above  stated,  the  defendant  omitted 
to  mention  claims  existing  in  the  nature  of  salvage  against  the 
government  of  Spain,  for  illegal  captures,  which  claims,  at  the  time 
of  the  settlement,  were  thought  to  be  of  little  or  no  value,  but  after- 
wards, by  reason  of  a  treaty  between  Spain  and  the  United  States, 
became  of  great  value.  It  was  hddj  that  as  the  statement  of  the 
defendant  did  not  purport  to  give  an  account  of  the  sources  from 
which,  by  possibility,  advantages  might  accrue,  and  as  all  such 
claims  might  be  traced  in  the  defendant's  books  exhibited  to  the 
administrators  of  T.  H. ;  and  the  defendant,  in  his  answer,  stated 
that  they  escaped  his  recoUection,  the  omissions  did  not  show 
actual  or  constructive  fraud  on  the  part  of  the  defendant ;  so  that 
the  compromise  could  not  be  set  aside,  and  the  benefit  of  those 
claims  belonged  to  the  defendant,  the  words  being  broad  enough  to 
embrace  them.  But  the  defendant  had  made  a  written  statement 
to  T.  H.,  which  came  into  the  hands  of  the  administrators,  show- 
ing a  balance  of  $64,688  in  the  hands  of  the  defendant,  and  a  list 
of  outstanding  claims  against  the  insurance  account  of  T.  H.,  and 
upon  this  statement  and  list  of  claims,  the  administrators,  by  the 
advice  of  an  agent  employed  by  them  to  examine  the  defendant's 
books,  were  induced  to  make  the  settlement.  In  1827,  after  the 
death  of  the  administrators  and  of  their  agent,  the  administrator 
de  bonis  non^  brought  the  present  bill  in  equity  to  set  aside  the 
receipt  and  agreement,  on  the  ground  of  constructive  fraud  on  the 
part  of  the  defendant,  or  at  least  to  surcharge  and  falsify.  From 
an  examination  of  the  books  by  an  accountant,  employed  several 
months  for  that  purpose  by  the  plaintiff,  it  appeared  that  the  bal- 
ances in  favor  of  T.  H.  amounted  to  $  64,688,  according  to  the 
defendant's  written  statement,  but  that  there  were  errors  in  the 
book,  which,  if  corrected,  would  have  increased  that  sum  to 
$68,276.  The  defendant  admitted  there  were  errors,  but  not  to 
the  amount  stated  in  the  account.    It  was  hdd^  in  reference  to  the 
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statute  of  limitations,  that  the  statute  does  not  apply  to  direct 
trusts  created  by  deed  or  will,  and  perhaps  not  to  those  created  by 
appointment  of  law,  such  as  executorships  and  administrations ; 
but  constructive  trusts  arising  from  partnerships,  agencies,  and  the 
like,  are  subject  to  the  statute ;  that  in  a  court  of  equity  there  was 
as  much  force  to  be  given  to  the  statute  when  pleaded  to  a  bill,  as 
to  an  action  at  law ;  that  is,  by  showing  that  there  had  been  a  con- 
cealment^ and  that  the  discovery  of  the  fraud  was  only  within  six 
years ;  that  if  the  aggrieved  party  knew  of  the  frauds  when  it  was 
committed,  or  had  full  possession  of  the  meam  of  detecting  ity 
which  is  the  same  as  knowledge,  neglect  to  bring  his  complaint  for 
more  than  six  years  will  deprive  him  of  his  remedy,  and  ought  to 
upon  the  very  principles  and  reasons  on  which  the  statute  of  lim- 
itations was  enacted.  The  court  apprehended,  that  if  they  should 
sustain  a  bill  founded  on  fraud,  committed  more  than  six  years 
before  the  filing  of  the  bill,  without  any  proof  of  the  actual  con- 
cealment of  it,  they  would,  to  a  great  extent,  and  in  a  large  class 
of  cases,  judicially  repeal  the  statute,  which  would  be  a  usurpa- 
tion of  power.^  But  the  difference  between  $  64,688,  the  sum 
named  in  the  defendant's  written  statement,  and  $  68,276,  the  sum 
which  should  have  been  named,  was  deemed  so  important  an  error 
in  the  basis  of  the  settlement,  as  to  have  affected  the  compromise, 
and  the  plaintiff  was  therefore  permitted  to  surcharge  and  falsify, 
the  defendant's  admissions  having  taken  this  part  of  the  case  out  of 
the  statvte? 

189.  In  the  case  of  Bishop  v.  Little,^  the  plaintiff  being  in  the 
possession  of  certain  land  in  the  State  of  Maine,  claimed  by  the 
JP^'epscot  proprietors,  for  whom  the  defendant  assumed  to  act  as 
agent,  paid  to  the  defendant  a  certain  sum  of  money,  and  received 

^  In  support  of  this  part  of  tho  opinion  of  the  court,  the  court  relied  upon  the  multi- 
tude of  authorities  collected,  and  ably  reviewed  and  compared  bjr  Chancellor  Kent,  in 
the  case  of  Kane  v,  Bloodgood,  7  Johns.  (N.  Y.)  Ch.  R.  90  -  lU.  And  see  Hawlejr  t^. 
Cramer,  4  Cow.  (N.  Y.)  R.  718,  in  equity, 

^  In  cases  of  settled  accounts,  a  court  of  equity  will  not  generally  open  the  account ; 
but  will  at  most  only  grant  liberty  to  surcharge  and  falsify,  unless  in  cases  of  apparent 
fraud.  1  Story,  £q.  Jur.  501.  Where  the  bar  of  the  statute  against  an  account  often 
years'  standing  is  repelled  by  an  admiaaiony  that  the  account  is  open,  and  a  promise  to 
settle  it,  tho  length  of  time  will  not  of  itself  operate  as  a  bar ;  but  it  may,  connected 
with  other  circumstances,  be  sufficient  to  induce  the  court  to  require  eyidence  of  the 
claim  so  clear,  consistent,  and  natural,  as  to  amount  to  positive  and  almost  conclusive 
proof    McLin  v.  McNamara,  I  Ired.  (N.  C.)  Eq.  R.  75. 

*  Bishop  V.  Little,  3  Greenl.  (Me.)  R.  405. 
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a  deed.  At  the  time,  the  plaintiff's  agent  expressed  his  fears  that 
the  title  of  the  proprietors  did  not  extend  so  far  as  to  include  the 
land  occupied  by  the  plaintiff.  But  the  defendant  affirjned  that  it 
did,  and  said  that  if  the  deed  that  he  was  about  to  give  to  the 
plaintiff  should  not  convey  to  him  a  good  title  thereto,  he  would 
make  it  good.  Upon  this  assurance  the  money  was  paid,  and  a 
deed  of  release  and  quitclaim  was  made  to  the  plaintiff.  Within 
six  year^  prior  to  the  commencement  of  the  plaintiff's  action  of 
assumpsit,  but  more  than  six  years  after  the  payment  of  the  money 
and  the  delivery  of  the  deed,  it  was  ascertained  that  the  title  of 
the  proprietors  did  not  extend  so  far  as  to  cover  the  plaintiff's 
farm;  and  he  thereupon  brought  his  suit  to  recover  back  the 
purchase-money  and  interest.  The  court  held,  that  when  the  deed 
was  made  and  delivered  to  the  plaintiff,  the  proprietors  had  then 
no  title  to  the  land  therein  described ;  and  that,  if  the  plaintiff 
ever  had  a  right  to  recover  back  the  consideration,  he  had  one 
then,  and  the  failure  of  consideration,  if  ever,  was  at  that  mo- 
ment. It  was  urged,  by  the  plaintiff's  counsel,  that  as  this  want 
of  title  was  not  discovered  till  within  six  years,  the  statute  was 
DO  bar ;  that  it  did  not  commence  running  till  the  discovery  was 
made.  Such,  however,  the  court  said  was  not  the  law ;  and  they 
asserted,  that  no  case  could  be  found  where  the  statute  had  been 
avoided,  at  law  or  in  equity,  unless  on  the  ground  of  fraudulent 
concealment  on  the  defendant's  part.  There  was,  moreover,  in  the 
perception  of  the  court,  no  principle  of  law  which  could  save  the 
cause  from  the  operation  of  the  statute.^ 

190.  Courts  of  equity  will  not  interpose  if  a  party  slumber  upon 
his  right  unreasonably,  after  the  detection  of  fraud,  or  the  means 
afforded  of  detection.  A  purchase  made  by  an  administrator  of 
one  of  tlie  distributees,  shortly  after  the  latter  became  of  age,  of 
all  his  interest  in  his  father's  personal  estate,  the  administrator 
having  rendered  no  inventory  of  the  estate^  or  stated  an  account, 
and  the  purchase  having  been  made  at  a  grossly  inadequate  price, 

1  [Where  it  appeared  that  tlie  improvements  in  a  tract  of  land  had  been  conveyed  by 
the  defendant  to  the  plaintiff  in  equity,  in  1818,  and  that  an  agreement  had  been  made 
between  them,  that  the  defendant  was  to  keep  possession  for  two  years,  and  then  quietly 
leave,  and  put  the  plaintiff  in  ;  but,  before  the  expiration  of  the  two  years  the  defend- 
ant held  the  possession  under  a  title  from  the  proprietor  of  the  land,  and  within  three 
years  of  the  filing  of  the  bill,  procured  a  conveyance  of  the  land  to  himself,  and  refused 
to  relinquish  the  possession  to  the  plaintiff,  it  was  held,  that  the  statute  of  limitations 
was  no  bar  to  the  relief  sought  for  by  tbe  bill  in  equity.  Chapman  v,  Butler,  22  Me. 
191.] 
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was  considered  fraudulent  and  voidable,  at  the  election  of  the  dis- 
tributee, if  application  had  been  made  for  that  purpose  within  a 
reasonable  time  afterwards,  or  within  a  reasonable  time  after 
obtaining  knowledge  of  the  fraud.  But  a  court  of  equity,  after  the 
lapse  of  eleven  years  from  the  making  of  such  contract,  will  not 
lend  its  aid  to  rescind  it,  and  compel  the  administrator  to  account ; 
the  distributee  having,  when  the  contract  was  made,  or  soon  after- 
wards, knowledge  of  circumstances  sufficient  to  put  him  on  inquiry. 
However  true  it  may  be,  said  the  court,  that  time  does  not  com- 
mence running  until  after  discovery  of  the  fraud,  if  a  considerable 
period  of  time  has  elapsed  before  the  discovery  of  the  fraud,  the 
efflux  of  time  already  passed  should  quicken  the  diligence  of  one 
who  desired  to  avoid  a  contract  for  that  cause,  especially  in  a  case 
where,  by  the  exercise  of  any  diligence,  the  true  state  of  the  case 
might  have  been  known  at  an  earlier  period.^ 

191.  In  the  case  of  Harrisburg  Bank  v.  Poster,  in  Pennsylva- 
nia,^ the  court,  after  citing  the  case  in  Massachusetts,  of  Turnpike 
Company,  as  autliority  for  their  opinion,  that  fraud  may  be  suc- 
cessfully replied  to  a  plea  of  the  statute ;  held,  that  the  cashier  of  a 
bank  cannot  avail  himself  of  the  statute  to  defeat  an  action  on  his 
note  by  the  bank,  unless  he  can  show  clearly  a  performance  of  all 
his  duties  in  relation  to  the  note,  in  exhibiting  the  same  as  due 
and  unpaid,  to  the  board  of  directors.  The  knowledge  of  the 
president,  or  of  the  individual  directors  of  the  bank,  that  the  note 
was  due  and  unpaid,  is  not  a  fact  from  which  negligence  can  be 
inferred  on  the  part  of  the  bank,  so  as  to  allow  the  operation  of 
the  statute  in  favor  of  the  cashier. 

1  Johnson  v.  Johnson,  5  Ala.  R.  90  (New  Series,  1844) ;  [Yeazie  v.  Williams,  S 
Story,  (U.  S.)  611;  Qoald  v.  Goald,  Id.  516;  Stokes  v,  Lebanon,  &c.,  6  Hamph. 
(Tenn.)  241;  Young  v.  Cook,  30  Miss.  (1  Qeoige,)  320;  Browne  v.  Cross,  7  £ng. 
Law  &  £q.  263.  In  this  case  the  Master  of  the  Rolls  said :  "  Courts  of  equity  have 
always  considered. it  of  the  greatest  importance  that  parties  should  not  sleep  on  their 
rights.  Champion  v.  Rigby,  1  Rnss.  &  Myl.  539 ;  and  affirmed  by  Lord  Cottenham, 
18th  March,  1846.  If  the  mere  allegation  of  fraud  enabled  anyone  to  open  transac- 
tions many  years  alter  he  had  notice  of  it,  this  doctrine  might  itself  be  the  means  of 
perpetuating  the  greatest  frauds  in  cases  where  the  evidence  being  lost  by  the  lapse  of 
time,  an  innocent  party  might  be  left  defenceless.  See  also  Ferson  v,  Sanger,  1  W.  & 
M.  (U.  S.)  138;  Gilpin  v.  Smith,  S.  &  M.  (Miss.)  109;  Keeton  v.  Eeeton,  20  Mis. 
(5  Bennett,)  530 ;  Moore  v.  Greene,  2  Curtis,  C.  C.  203 ;  McLnre  v.  Ashby,  7  Rich. 
£q.  (S.  C.)  430.] 

*  Harrisburg  Bank  v,  Foster,  8  Watts,  (Penn.)  R.  12. 
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CHAPTER   XIX. 

EXCEPTION  OF  PERSONS  UNDER  DISABILITIES. 

192.  It  is  provided  by  the  seventh  section  of  the  statute,  of 
James,  that  if  any  person  entitled  to  bring  any  of  the  personal 
actions  therein  mentioned,  shall  be  at  the  time  of  the  cause  of 
action  accrued,  within  the  age  of  twenty-one  years, /wn^  covert^  non 
compos  metUiSj  imprisoned,  or  beyond  the  seas,  such  person  shall  be 
at  liberty  to  bring  the  same  actions  within  the  times  limited  by  the 
statute,  after  his  disability  has  terminated.^  A  person  held  in 
slavery  is  '^  imprisoned,''  within  the  meaning  of  the  proviso  in  the 
statute.^ 

193.  An  attempt  was  made,  not  many  years  since,  by  the  coun- 
sel, in  Piggott  V,  Bush,  in  the  King's  Bench,^  to  support  a  con- 
struction of  this  section  of  the  statute  entirely  different  from  the 
one  which  had  become  established.  The  decision  in  the  case  was, 
that  if  a  party  who  is  under  the  disability  of  imprisonment,  when 
the  cause  of  action  accrues,  commence  an  action  of  indebitatus 
assumpsit,  after  the  time  limited  by  the  statute  has  passed,  —  but 
during  the  continuance  of  the  imprisonment,  —  the  operation  of 

1  [Since  the  statute  authorizing  married  women  to  sue,  it  is  held  in  Maine  that  the 
disability  of  coverture  is  abrogated.  Brown  v.  Cousens,  51  Me.  801.  And  of  infancy 
also,  if  the  married  woman  be  an  infant.  Thompson  v.  Craig,  24  Texas,  583.  Choses 
in  action  of  the  wife,  accruing  during  coverture,  vest  immediately  in  the  husband  the  right 
to  sue  for  them,  and  the  statute  then  begins  to  run.  Cook  v,  Lindscy,  34  Miss.  (5 
George,)  451.  The  statute  begins  to  run  against  a  non  compos  at  the  time  of  a  recovery 
from  lunacy,  and  is  not  interrupted  by  a  recurrence  of  the  lunacy.  Clark  v.  Trail,  1  Met. 
( Ky. )  85.  So  if  a  feme  covert  becomes  a  widow,  and  marries  again.  The  second  marriage 
does  not  interrupt  the  currency  of  the  statute.    Mitchell  v.  Berry,  1  Met.  (Ky.)  602.] 

>  Matilda  v.  Cranshaw,  4  Yeig.  (Tenn.)  B.  299.  [The  party  who  sets  up  disability 
must  prove  it  clearly.  Hall  v.  Timmins,  2  Rich.  (S.  C.)  120.  A  person  for  whose  use 
a  suit  is  brought  is  entitled  to  the  benefit  of  any  disability  to  which  he  would  have  been 
entitled  had  the  suit  been  in  his  own  name.  Davis  v.  Sullivan,  2  Eng.  (Ark.)  449. 
But  the  grantee  of  one  who  could  have  availed  himself  of  the  disability  of  infancy  can- 
not avail  himself  of  that  exception.  Williams  t*.  Council,  4  Jones,  Law,  (N.  C.)  206. 
And  where  a  party  shows  himself  within  an  exception,  he  will  be  presumed  to  remain 
within  it  until  such  time  as  will  take  the  case  out  of  the  statute,  unless  the  contrary 
appear.    Ibid.] 

s  Piggott  V.  Bush,  4  AdoL  &  EIL  B.  912. 
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the  statute  is  barred  bj  the  saving  clause  in  this  section.  But  it 
was  contended,  by  the  counsel,  that  none  of  the  words  mentioned 
in  that  proviso,  applied  to  assumpsit ;  for,  although  it  had  been  so 
held,^  yet  it  was  at  a  time  when  courts  leaned  strongly  in  favor  of 
restricting  the  operation  of  the  statute ;  and  that  latterly  it  had 
been  construed  as  one  passed  '^  for  quieting  men's  estates  and  of 
avoiding  suits  "  ;  and  that  many  of  the  early  decisions  had  been 
overruled  on  this  ground.  Lord  Denman  said,  the  court  could 
not  overrule  the  cases,  which  had  decided  that  the  action  of  as- 
sumpsit was  included  in  the  statute ;  and  though  he  thought  them 
rather  wrong,  the  omission  was  so  palpably  unintended,  that  the 
courts  were  perhaps  justified  in  straining  the  language.  Littledale, 
J.,  said :  "  We  are  bound  by  the  cases.  If  it  were  res  integra^  I 
should  be  of  a  diflFerent  opinion."  Patterson,  J. :  "  We  cannot 
decide  in  favor  of  the  defendant  without  overruling  those  cases." 
Coleridge,  J. :  "  We  cannot  overrule  cases  which  have  been  fol- 
lowed by  such  invariable  practice." 

194.  But  in  respect  to  persons^  the  statute  has  been  less  liberally 
construed.  It  was  contended,  in  the  Supreme  Court  of  New 
York,^  that  the  case  came  within  the  equity  of  the  section  above 
mentioned ;  that  the  defendant  had  been  discharged  under  an 
insolvent  act ;  and  that  the  discharge  would  prevent  the  statute 
from  running  against  an  action  of  assumpsit,  upon  a  contract  made 
before  that  act,  and  the  money  not  falling  due  on  the  contract 
until  after  the  discharge.  But  the  court  held  otherwise,  and  said : 
"  Though  the  defendant's  virtual  protection  from  prosecution  by 
his  discharge  produces  the  same  result  as  his  absence  from  the  State^ 
yet  we  are  not  warranted  by  any  rule  of  construction,  in  deciding, 
that  every  cause  which  produces  the  same  effect,  as  the  one  men- 
tioned in  the  act,  comes  within  it.  It  is  true,  that  the  reason  why 
the  absence  of  the  defendant  from  the  State  excuses  the  plaintiff 
from  prosecuting,  is,  that  the  defendant  is  beyond  the  reach  of  the 
process  of  the  courts ;  and  the  defendant's  discharge  placed  him 
equally  without  the  reach  of  any  recovery  against  him,  till  the 
decision  of  the  Supreme  Court  of  the  United  States,  in  Sturgis  v. 
Crownin^hield.  But  it  is  not  for  the  court  to  extend  the  law  to 
all  cases  coming  within  the  reason  of  it,  so  long  as  they  are  not 
within  the  letter,^*    Indeed,  there  appears  to  be  no  authority,  in 

1  See  ante,  Ch.  IX.  \  70. 

3  Sada  V.  De  Gropp,  1  Cow.  (N.  Y.)  B.  356. 
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« 

favor  of  the  doctrine,  that  if  the  persons  mentioned  in  the  above 
section  are  not  expressly  excepted  from  the  operation  of  the  stat- 
ute of  limitations,  there  exists  a  virtual  exception.  But  it  has 
been  holden,  that  no  exception  can  be  claimed,  unless  expressly 
mentioned.^  General  words  of  a  statute,  it  is  considered,  must 
receive  a  general  construction  ;  and  unless  there  can  be  found  in 
the  statute  itself  some  ground  for  restraining  it,  it  cannot  bo 
restrained  by  arbitrary  addition  or  retrenchment.  And  on  this 
principle,  it  was  adjudged  by  Sir  William  Grant,  that  absenteeSj 
who  are  not  expressly  excepted  in  th^  act  of  limitations  of  Jamaica, 
were  intentionally  rejected,  and  therefore  could  not  be  introduced 
by  construction.'  And  it  was  also  declared  by  Sir  Eardly  Wilmot, 
in  the  House  of  Lords,  that  infanU^  like  other  persons,  would  be 
barred  by  an  act  for  limiting  suits  at  law,  if  tliere  was  no  saving 
clause  in  their  favor .^  To  enforce  the  policy  of  the  statute  limit- 
ing suits  against  executors  and  administrators,  the  statute  is  an 
absolute  bar;  and  the  fact  of  the  plaintiff's  having  been  under 
the  disability  of  infancy,  during  the  time  that  the  estate  of  the 
deceased  was  under  administration,  will  not  prevent  his  claim  from 
being  barred  by  the  lapse  of  the  time  limited  by  such  statute.^ 

195.  The  statute  has  never  been  so  construed  as  to  prevent  a 
person  laboring  under  any  disability  from  suing  at  any  time  dur- 
ing the  disability.    And  in  a  case  reported  by  Saunders,  the  action 

^  [Backlin  v.  Ford,  6  Barb.  (N.  Y.)  Snp.  Ct  893 ;  The  Sam  Slick,  2  Curtis,  C.  C. 
480 ;  Howell  v.  Hair,  15  Ala.  194.  And  see  pott,  S  485.  Bat  when  the  statute  does  not 
in  terms  limit  a  particular  case,  the  court  will  not  extend  it,  although  the  case  comes 
within  the  reason  of  the  statute.  Thus,  in  Illinois,  where  the  action  of  debt  will  lie 
wherever  indebitatus  cugumptit  will,  and  justices  of.  the  peace  have  jurisdiction  of  both 
actions,  the  summons  being  the  same  in  both  forms  of  action,  where  the  statute  of  lim- 
itations is  pleaded,  the  law  will  presume  that  to  be  the  particular  form  which  is  best 
calculated  to  advance  the  plaintiff's  remedy.  Bodell  v.  Janney,  4  Gilm.  (111.)  193.  So 
the  Alabama  act,  which  permits  an  action  to  be  commenced  within  a  year  after  the 
reversal  of  a  previous  judgment  was  held,  in  favor  of  the  plaintiff,  to  apply  to  a  case 
where,  by  the  action  of  the  inferior  court,  the  cause  was  discontinued  as  to  two  of  the 
defendants,  and  thus  caused  a  reversal  of  the  judgment  as  to  the  other  defendant, 
although  not  within  the  letter  of  the  statate.    Givens  v.  Robbins,  11  Ala.  356.] 

*  Beckford  v.  Wade,  17  Yes.  R.  87. 

'  Buckinghamshire  v.  Drury,  cited  in  the  above  case.  The  disability  of  being  "  be- 
yond the  seas,"  generally  provided  for,  is  omitted  in  the  statute  of  New  Jersey,  (see 
App.  p.  Ixix.)  and  consequently  is  not  recognized  by  the  courts.  Beardsly  v.  South- 
mayd,  3  Green,  (N.  J.)  B.  171 ;  Taberrer  v,  Brintnall,  3  Harr.  (N.  J.)  R.  262. 

*  Hall  V.  Bumstead,  20  Pick.  (Mass.)  R.  2.  [The  statute  will  not  be  prevented  fW>m 
running  by  the  disability  of  the  heir,  if  the  executor  had  a  right  of  action.  Danall  v. 
Adams,  13  B.  Hon.  273.] 
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was  by  an  infant  suing  by  his  guardian.  It  was  said,  that  the 
infant  should  have  waited  until  full  age,  because  the  six  years 
were  elapsed  during  his  infancy,  and  therefore  he  could  only  pur- 
sue his  action,  according  to  the  words  of  the  saving  clause  of  the 
act,  which  is  six  years  after  his  full  age.  But  this  was  not  regarded 
by  the  court,  and  the  reporter  adds,  the  infant  may  well  pursue 
his  remedy  at  any  time,  within  age,  although  the  six  years  have 
elapsed.^ 

196.  The  invariable  construction,  which  has  been  given  to  the 
saving,  is,  that  where  it  is  incumbent  on  the  plaintiff  to  prove  that 
he  labored  under  any  disability,  he  must  show,  that  it  was  a  con- 
tinuing disability  from  the  first,  and  that  when  the  statute  has  once 
begun  to  run,  no  subsequent  disability  will  impede  it.  If,  there- 
fore, a  plaintiff  be  in  England,  when  his  right  to  sue  on  any  per- 
sonal demand  accrues,  and  he  then  depart  beyond  seas,  and  the 
time  limited  has  elapsed,  he  and  his  representatives  will  be  barred.' 
And  in  the  Supreme  Court  of  the  State  of  New  York,  where  the 
services  of  the  plaintiff  were  rendered  before  August,  1796,  and 
the  suit  not  commenced  till  December,  1802,  as  there  had  been  a 
lapse  of  more  than  six  years,  it  was  held,  that  a  disability  created 
by  absence,  after  the  statute  had  begun  to  run,  would  not  restrain 
it.» 

1  Chandler  v,  Villett,  2  Saond.  117,  c.  1 ;  Id.  215. 

<  Smich  V.  Hill,  1  Wils.  R.  134.    [And  see  ante^  §  192,  note.] 

'  Peck  V.  Randall,  1  Johns.  (N.  T.)  R.  165  ;  and  see  Dennis  v.  Anderson,  2  Hon.  & 
Manf.  (Va.)  R.  289;  Dowell  v.  Webher,  2  Smedes  &  Mar.  (Miss.)  R.  452;  [Landes 
V.  Perkins,  12  Miss.  288;  post,  S  477;  Dillard  v.  Philson,  5  Strobh.  (S.  C.)  213; 
Smith  9.  Newby,  13  Miss.  159 ;  Pendergp-ast  v.  Foley,  8  Geo.  1 ;  Greenl.  Ev.  2,  k  439 ; 
Bjrd  V.  Byrd,  28  Miss.  (6  Cash.)  144;  Brown  v,  Merrick,  16  Ark.  612 ;  Skidmore  9. 
Bomaine,  2  Bradf.  (N.  Y.)  122  ;  Workman  v.  Guthrie,  29  Penn.  St.  495.  But  in  some 
of  the  States  there  are  statutory  exceptions  to  this  rule,  and  in  others  the  courts  have 
made  them.  See  Lawrence  v.  Trustees,  &c.,  2  Denio,  (N.  T.)  577.  So  in  Texas,  a 
debt  barred  by  the  statute  of  another  State  before  the  immigration  of  the  debtor,  is 
barred  there  also ;  but  the  whole  period  prescribed  by  the  statute  of  the  foreign  State 
muH  hare  elapsed,  and  the  rule,  that  when  the  statute  once  begins  to  run,  nothing  can 
stop  it,  does  not  apply.  Hays  v.  Cage,  2  Texas,  501.  The  running  of  the  statute  of 
limitations  is  suspended  by  an  injunction.  Little  v.  Price,  1  Md.  Ch.  Dec.  182 ;  Moore 
V.  Crockit,  10  Humph.  (Tenn.)  365;  Hutsonpiller  v,  Storer,  12  Gratt.  ( Va.)  579 ; 
Doughty  V.  Doughty,  2  Stock t.  (N.  J.)  347  ;  Wilkinson  v.  Flowers,  37  Miss.  (8  George,) 
579 ;  Sands  v.  Campbell,  31  N.  Y.  (4  Tiff.)  345.  And  by  proceedings  in  equity  even 
before  a  court  which  has  no  jurisdiction  of  certain  parties  compelled  to  come  in  under  a 
penalty,  as  to  such  of  those  parties  as  came  in.  Barrow  v.  Shields,  13  La.  An.  57.  But 
an  injunction  against  selling  mortgaged  land  does  not  prevent  the  holder  of  the  mortgage 
note  from  proceeding  at  law  on  the  note,  and  therefore  does  not  have  the  efibct  to  sus- 
pend the  operation  of  the  statute.    State  Bank  v.  Byrd,  14  Ark.  496.    In  Virginia,  in 
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197.  It  is  the  settled  construction,  that  the  period  cannot  be  ex- 
tended by  the  connection  of  one  disability  with  another.  Where 
a  feme  sole  infant,  entitled  to  the  possession  of  personal  property, 
made  a  demand  thereof,  and  afterwards  during  the  infancy  became 
covert,  and  so  continued  until  the  suit  was  brought,  it  was  held, 
that  the  cause  of  action  accrued  at  the  time  when  the  demand  was 
made  ;  and  that  the  action,  having  been, commenced  more  than  six 
years  after  she  became  twenty-one  years  of  age,  it  was  barred  by 
the  statute.^  The  defendant  had  given  a  note  of  hand  to  the  plain- 
tiff, who,  for  seventeen  months  after  the  note  became  due,  was  of 
sane  mind,  but  afterwards  became  non  compos^  and  so  continued 
till  more  than  the  time  limited  had  elapsed  ;  the  insanity j  it  was 
held,  did  not  suspend  the  statute,  which  having  once  begun  to  run 
(at  the  time  of  action  accrued),  continued,  notwithstanding  the 
disability  supervened.^    But  it  is  not  necessary  to  multiply  author- 

a  process  of  foreign  attachment,  the  fund  trusteed  is  regarded  as  in  the  custody  of  the 
law,  so  that  pending  the  suit  the  garnishee  cannot  be  sned,  and  the  running  of  the 
statute  in  his  fiiYor  is  suspended.  Mottingly  v.  Boyd,  20  How.  (U.  S.)  128.  And  see 
anUy  4§  63, 104  ;  King  v.  Baker,  29  Penn.  St.  200.  But  contra,  Ingraham  v.  Regan,  23 
Miss.  (I  Cnsh.)  213.  'And  by  an  assignment  under  the  insolvent  laws  of  Massachusetts. 
Willard  v.  Clarke,  7  Met.  (Mass.)  435 ;  Hagood  v.  Robinson,  7  Rich.  (S.  C.)  43 ;  Suc- 
cession of  Flower,  12  La.  Ann.  216.  And  see  ante,  §  167,  n.  §  194.  But  as  by  the 
insolvent  laws  of  Massachusetts  the  debtor  may  be  sued  during  the  pendency  of  the 
proceedings,  the  running  of  the  statute  is  not  suspended  as  between  him  and  his  creditors. 
CoUister  v.  Hailey,  6  Gray,  519 ;  Stoddard  v.  Doane,  7  Id.  387  ;  Richardson  v.  Thomas, 
13  Gray,  (Mass.)  381.  A  report  and  declaration  of  insolvency  on  an  intestate  estate  is  a 
defence  only  to  the  administrator  by  whom  it  is  made,  and  does  not  suspend  the  opera- 
tion of  the  statute  after  the  expiration  of  that  administration,  when  the  statute  begins 
to  run  and  continues  to  run,  notwithstanding  a  vacancy  in  the  administration.  Reed  t;. 
Minell,  30  Ala.  61.  Statutes  of  limitation  are  suspended  during  a  state  of  war  as  to 
matters  in  controversy  between  citizens  of  the  opposing  belligerents,  notwithstanding 
they  may  have  begun  to  run  before  the  war.  Jackson  Ins.  Co.  v.  Stewart>  U.  S.  C.  C. 
Md.  Dist.  Am.  Law  Reg.  N.  S.  6,  732.    And  see  note  to  same  case.] 

1  Butler  V,  How,  1  Shep.  (Me.)  R.  397  ;  [Wellborn  v.  Weaver,  17  Geo.  267 ;  Ford  r. 
Clements,  13  Texas,  592 ;  Keeton  v.  Keeton,  20  Mis.  530 ;  White  v.  Latimer,  12  Texas, 
61 ;  Ashbrook  v.  Quarles'  Heirs,  15  B.  Mon.  30 ;  Clark  v.  Jones,  16  Id.  121.] 

3  Adm'r  of  Anderson  v.  Smith,  2  M'Cord,  (S.  C.)  R.  269.  Semper  furibundus  pro- 
Bumitur,  is  a  supposition  of  law  grounded  on  the  nature  of  insanity,  and  on  the  expe- 
rience, that  by  far  the  greatest  number  of  those  who  are  thus  unfortunately  visited 
never  entirely  recover  their  mental  faculties.  This  rule,  connected  with  another,  which 
denies  to  such  persons  the  power  of  legal  disposition,  provides  an  effectual  safeguard 
agunst  imposition  and  fraud.  The  statute  of  limitations  is  not  confined  to  the  perma- 
nently deranged.  It  applies  with  equal  force  to  lunatics,  who,  properly  speaking,  are 
persons  intellectually  disordered,  but  with  lucid  intervals.  Selections  from  D'Augues- 
sean ;  Fothier  on  Obligations,  App.  579 ;  Matthews  on  Presumptive  Evidence,  18.  It 
might,  perhaps,  be  objected  that  persons  of  this  description  ought  not  to  be  regarded  as 
constantly  subject  to  mental  aberration.    But  this  objection  has  not  beon  allowed  to 
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ities  upon  this  point.  The  same  rule  holds  in  personal  as  in  real 
actions  ;  and  in  the  case  of  Mercer  v.  Selden  (an  action  of  eject- 
ment), upon  a  review  of  the  leading  authorities,  the  Supreme 
Court  of  the  United  States,  as  lately  as  1843,  held,  that  disabilities 
which  bring  a  person  within  the  exception  of  the  statute  cannot  be 
piled  one  upon  another ;  and  that  the  party  claiming  the  benefit 
of  the  exception  in  the  statute  can  avail  himself  only  of  the  dis- 
ability existing  when  the  right  of  action  first  accrued.^  Although 
in  South  Carolina,  in  cases  affecting  the  possession  of  lands,  it  is 
now  by  special  legislative  enactment  otherwise  provided,  yet  when 
the  statute  has  once  begun  to  run,  in  personal  actions,  it  will  con- 
tinue to  run  on  notwithstanding  any  intervening  disability,  and 
agreeably  to  the  weli-settled  and  long  prevailing  English  rule.^ 

preyail.  Because  it  is  possible  that  a  prudent  act  may  be  performed,  while  the  will  of 
the  agent  is  not  subject  to  the  control  of  right  reason.  It  is,  therefore,  settled,  that 
where  the  fact  of  lunacy  is  proved  generally,  a  lacid  interval  shall  not  be  presamed ;  but 
the  sanity  and  legal  competency  of  the  party  must  clearly  and  positively  appear.  And 
the  evidence  must  go  to  prove  not  merely  a  cessation  of  the  violent  symptoms  of  the 
disorder,  but  a  restoration  of  the  faculties  of  the  mind  sufficient  to  insure  the  exercise  of 
a  sound  discretion.  Per  Sir  William  Grant,  in  Hall  i;.  Warren,  9  Ves.  B.  611  ;  White 
V.  Wilson,  13  Id.  88;  1  Fonb.  £q.  71.  "It  is  not  a  deceitful  and  faithless  stillness 
which  follows  or  forebodes  a  storm,  but  a  sure  and  steadfast  tranquillity  for  a  time,  a 
real  calm,  a  perfect  serenity ;  in  fine,  without  looking  at  so  many  metaphors  to  repre- 
sent our  idea,  it  must  be  not  a  mere  diminution,  a  remission  of  the  complaint,  but  a 
kind  of  temporary  cure,  an  intermission  so  clearly  marked  as  in  every  respect  to  resem- 
ble the  restoration  to  health."  D'Auguesseau,  as  above.  Many  times,  says  Littleton, 
the  Latin  word  explaineth  the  true  sense,  and  calleth  him  not  amens,  demens,  Jiiriosus, 
Itmaticus,  fcUuus,  stultus,  or  the  like ;  for  turn  compos  mentu  is  most  sure  and  legal. 
Co.  Litt.  246,  b ;  Vid.  Beverley's  Case,  4  B.  123.  A  person  deaf  and  dumb  from  his 
nativity  is  not  an  idiot,  or  rum  compos  mentiSf  though  this  may  be  the  legal  presumption, 
until  his  mental  capacity  is  proved  on  inquiry  for  that  purpose.  Brower  o.  Fisher,  4 
Johns.  Ch.  B.  441.     [He  is  prima  facie  nan  compos.    Oliver  r.  Berry,  53  Me.  206.] 

^  Mercer  v.  Selden,  1  How.  (U.  S.)  B.  37.  And  see  post,  Ch.  respecting  Possession 
of  Land  in  relation  to  persons  under  disability.  [Dease  v.  Jones,  23  Miss.  (1  Cash.) 
133 ;  Starke  v.  Starke,  3  Bicfa.  (S.  C.)  438 ;  Caldwell  v.  Thorp,  8  Ala.  253 ;  Stevens 
V.  Bomar,  9  Humph.  (Tenn.)  546;  Dugan  v.  Gittings,  3  Gill,  (S.  C.)  138;  Thorp  v. 
Baymond,  16  How.  (U.  S.)  247  ;  Tyson  v.  Britton,  6  Texas,  222.  Nor  can  there  be 
any  tacking  of  disabilities  existing  in  difierent  persons,  as  the  mother's  upon  that  of  the 
children.    Mitchell  v.  Berry,  1  Met  (Ey.)  602.] 

>  M'CuUough's  Adm'x  v.  Speed,  3  M'Cord,  (S.  C.)  B.  455.  See  also  Barino  v. 
M'Gee,  Id.  452 ;  Fewell  v.  Collins,  1  Const.  (S.  C.)  B.  202.  This  construction  is  con- 
sistent with  statutes  of  limitation.  They  are  statutes,  as  has  often  been  asserted  by 
courts  of  justice,  "  of  repose."  Without  it,  a  right  might  travel  for  a  very  long  period, 
in  direct  contravention  of  the  intent  and  principles  of  those  statutes.  As  has  been  as- 
serted by  Lord  Eldon,  in  respect  to  real  actions,  "  it  might  travel  through  minorities  for 
centuries."  Creneral  words  in  a  statute  must  receive  a  general  construction;  and  if 
there  is  no  express  exception,  the  court  can  make  none.  Per  Chancellor  Kent,  in  De- 
marest  v.  Wynkoop,  3  Johns.  (N.  It.)  Ch.  B.  129. 
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But  where  a  legaoy  to  a  daughter  was  payable  on  her  marriage,  or 
when  she  became  of  age,  and  she  married  before  arriving  at  full 
age,  in  a  suit  brought  by  her  and  her  husband  for  the  legacy,  after 
the  lapse  of  six  years,  it  was  held,  that  she  came  within  the  excep- 
tion in  favor  oi  femM  covert;  her  right  not  accruing  until  after  her 
marriage.^ 

198.  Where  there  are  several  coexistinff  disabilities  in  the  6ame 
person  when  his  right  of  action  accrues,  he  is  not  obliged  to  sue 
till  all  are  removed.^  Lord  Hardwicke  states  the  law  plainly :  ^^  If 
a  man  both  of  non-sane  memory  and  out  of  the  kingdom  come 
into  the  kingdom,  and  then  go  out  of  the  kingdom,  —  his  non-sane 
memory  continuing,  — his  privilege  as  to  his  being  out  of  the  king- 
dom is  gone ;  and  his  privilege  as  to  non-sane  memory  will  begin 
from  the  time  he  returns  to  his  senses."  ^ 

199.  There  is  never  a  legal  merger  of  one  disability  with  another* 
The  marriage  of  a  feme  infant,  for  example,  will  not  merge  the 
disability  of  infancy  in  that  of  coverture,  so  as  to  require  her  and 
her  husband  to  bring  their  actions  within  the  time  limited,  after 
their  marriage.    She  is  entitled  to  six  years  after  coming  of  age.^ 

200.  As  to  the  term  beyond  seasj  it  was  held  by  Lord  Holt, 
that  Dublin,  or  any  place  in  Ireland,  is  beyond  seas.^  But 
where  the  plaintiff  replied  that  he  was  resident  in  foreign  parts, 
out  of  the  kingdom  of  England,  namely,  at  Glasgow,  in  Scotland, 
the  replication  was  held  bad,  and  it  was  said  he  must  be  '^  beyond 
the  seas."  ^    In  this  country,  it  was  held,  that  the  maker  of  a 

1  Wood  V.  Aiken,  1  Paige,  (N.  Y.)  Ch.  R.  616.  [Brown  v.  Crawford,  9  Humph. 
(Tenn.)  164 ;  Sledge  v.  Clopton,  6  Ala.  589.] 

*  See  Plowden,  875. 

'  Start  V,  Mellish,  Atk.  R.  610.  [See  Keeton  v.  Keeton,  20  Mis.  530] ;  Demarcst  v, 
Winkoop,  supra  f  Butler  v.  Howe,  1  Shep.  (Me.)  R.  397.  [If  property,  belonging  to 
an  infant,  ii  converted  during  his  minority,  the  statute  will  begin  to  run  against  him 
upon  his  arrival  at  fall  age  in  favor  of  the  tort  feaaor,  notwithstandifag  the  property  be 
removed  without  the  State,  unless  prevented  by  some  exception  in  the  statute.  Jordan 
V.  Thornton,  7  Geo.  517.] 

*  Or  by  the  statute  of  Sooth  Carolina,  to  four  years.  So  expressly  held  in  Robert- 
son d  ux,  V.  Wnrdeman,  8  Hill,  (S.  C.)  R.  324.  [Lagton  v.  The  State,  4  Harr.  (Del.)  S ; 
Carter  v,  Cantrell,  16  Ark.  154  ;  Martin  v.  Letty,  18  B.  Mon.  (Ky.)  573.] 

*  Anon.  1  Show.  R.  91.  [The  words  "beyond  the  seas"  are  synonymous  with 
"  out  of  the  territories,"  '*  out  of  the  realm,"  "  out  of  England,"  and  are  not  to  be  taken 
literally.  And  there  is  no  such  thing  as  a  constructive  inhabitancy  within  the  jurisdic- 
tion, within  the  meaning  of  that  clause.  Ruckmaboge  v.  Motticund,  32  £ng.  Law  & 
Eq.  84.] 

*  King  V.  Walker,  1  W.  BL  R.  286. 
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promissory  note  who  was  within  the  British  lines,  during  the  war 
of  the  Revolution,  when  the  British  army  had  possession  of  a  part 
of  the  State  of  New  York,  and  who  departed  with  that  army  at 
the  termination  of  the  war,  was  "  out  of  the  State  "  during  that 
period,  and  therefore  not  entitled  to  plead  the  statute  in  bar.  He 
was  considered  out  of  the  jurisdiction  of  the  State,  and  quasi  out 
of  the  realm.^  It  may  now  be  considered  as  an  established  general 
rule,  that  in  this  country,  "  beyond  seas  **  and  "  out  of  the  State  " 
are  analogous  expressions,  and  must  have  the  same  meaning.' 
In  the  Supreme  Court  of  the  United  States,  in  the  year  1818,  the 
statute  of  limitations  of  the  State  of  Georgia  was  pleaded  in  an 
action  of  ejectment,  and  the  only  question  the  case  presented  was, 
whether  the  plaintiff,  who  resided  in  Virginia,  came  within  the 
exception  in  favor  of  persons  ^^ beyond  seas";  and  Johnson,  J., 
who  gave  the  opinion  of  the  court,  said  the  court  were  unani- 
mously of  opinion  that  the  words  ^'  beyond  seas  "  must  be  held  to 
be  equivalent  to  "  without  the  limits  of  the  State."  ^  At  a  very 
considerably  later  period,  the  same  high  tribunal  held,  in  reference 
to  the  act  of  limitations  of  Maryland,  that  the  words  ^^  beyond 
seas,"  in  that  act,  are  manifestly  borrowed  from  the  statute  of 
James ;  and  that  it  had  always  been  held,  that  they  ought  not  to 
be  interpreted  according  to  their  literal  meaning ;  but  ought  to  be 
construed  as  equivalent  to  the  wojpds  "  without  the  Jurisdiction  of 
the  State."  ^  And  the  same  exposition  has  been  established  in  the 
courts  of  Maryland,^  South  Carolina,^  and  Massachusetts  J  In  the 
act  of  limitations  of  Kentucky,  the  expression  ^^  out  of  the  coun- 

^  Sleight  V.  Kane,  1  Johns.  Caaes,  (N.  T.)  R.  76.  And  see  Baggies  v.  Keeler,  8  Johns. 
(N.  Y.)  R.  867  ;  Fowler  v.  Hunt,  10  Id.  464. 

*  As  per  Chief  Justice  Marshall,  in  Faw  v.  Roberdean,  3  Cranch,  (U.  S.)  R.  174. 

*  Munaj  f.  Baker,  3  Wheat  (U.  S.)  R.  841. 

*  Bank  of  Alexandria  v.  Djrer,  14  Peters,  (IT.  S.)  R.  141. 

*  Brent  v  Tasker,  1  Har.  ft  M'Hen.  R.  89 ;  Panooast  v.  Addison,  1  Har.  ft  Johns. 
(Md.)  R.  350. 

*  Forbes  v.  Foot,  8  M'Cord,  (S.  C.)  R.  831.  [And  in  Georgia.  Denham  v.  Holeman, 
26  Geo.  188.] 

7  White  V.  Bailey,  8  Mass.  R.  871 ;  Byrne  v.  Growninshield,  1  Pick.  (Mass.)  R.  263. 
In  Massachusetts,  a  citizen  of  another  State,  who  has  never  been  in  the  Common- 
wealth, is  not  a  person  beyond  sea,  without  any  of  the  United  States,  and  therefore  is 
not  within  the  saving  clause  of  the  statute  of  1786.  Whitney  v.  Goddard,  20  Pick. 
(Mass.)  R.  304.  [The  cases  of  8  Mass.  and  1  Pick,  cited  by  the  author,  turn  upon 
what  constitutes  a  return  within  the  State,  and  apply  to  defendants  only.  The  statute 
then  as  now  (Rev.  Sut  c.  120,  §  6)  excepted  peiBons  "  absent  from  the  Unified 
Sutes."] 
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try  "  is  substituted  for  the  expression  ^^  beyond  seas,"  and  has  been 
construed  to  mean  ^^  out  of  the  State  "  ;  ^  though  the  act  is,  not- 
withstanding, considered  to  run  against  citizens  of  Virginia,  who 
visited  Kentucky,  after  the  cause  of  action  accrued,  while  it  com- 
posed a  part  of  Virginia.' 

1  Musel  17.  Israel,  3  Bibb,  (Ken.)  R.  510. 

>  May  V.  Slaughter,  3  Marsh.  (Ken.)  B.  507.  [In  New  Hampshire,  "beyond  seas  " 
is  construed  to  mean  without  the  limits  of  the  State.  Galosha  v.  Cobleigh,  13  N.  H. 
79.  And  see  also  Drew  o.  Drew,  37  Me.  (3  Heath,)  389 ;  Ward  p.  Cole,  32  N.  H. 
452.  And  this  exception  is  applicable  where  the  caase  of  action  arises  in  another  State, 
within  which  both  parties  then  reside,  and  so  continued  to  reside,  until  after  action 
brought.  Hatch  v.  Spofford,  24  Conn.  432.  And  in  Yermont,  both  absence  and  resi- 
dence out  of  the  State  must  concur.  Hall  v.  Nasmith,  28  Yt  (2  Wms.)  791.  And 
that  absence  must  be  alleged  to  be  continuing,  and  not  merely  from  one  date  to  another, 
since  that  will  be  held  to  be  but  a  single  day.  Id.  A  debtor  must  be  considered  "  to 
be  absent  from  and  reside  out  of  the  State,"  within  the  meaning  of  the  exception  in  the 
statute  of  limitations,  when  his  domicile  within  the  State  is  so  broken  up,  that  it  would 
not  be  competent  to  serve  process  upon  him  by  leaying  a  copy  there.  And  for  that 
purpose  there  must  be  some  place  of  abode  which  his  family  or  his  effects  exclusively 
maintain,  in  his  absence,  and  to  which  he  may  be  expected  soon,  or  in  some  convenient 
time  to  return,  so  that  a  copy  being  left  there,  and  notice  in  fact  proved,  the  plaintiff 
may  take  a  valid  judgment  Hackett  v.  Kendall,  23  Yt  (8  Washb.)  275.  But  where 
one,  a  citizen  of  Connecticut,  leaving  his  family  and  property  behind,  goes  into  another 
State  two  successive  years,  on  business,  and  remains  there  eight  months  each  year, 
intending  at  his  departure  and  during  his  absence  a  temporary  absence  only,  and  to  re- 
turn to  his  place  of  residence,  and  does  actually  so  return,  he  was  held  not  to  be  "  with- 
out the  State,"  within  the  meaning  of  the  statute,  whereby  the  time  of  such  absence  is 
to  be  deducted  from  the  running  time  of  the  statute.  Williams,  C.  J.,  diaaentiente. 
Gage  V.  Hawley,  16  Conn.  106.  And  see  also  Oilman  v.  Cutts,  7  Foster,  (N.  H.)  348 ; 
Bncknam  v,  Thompson,  38  Me.*  (3  Heath,)  171 ;  Garth  v,  Bobards,  20  Mis.  (5  Ben- 
nett,) 323.  Absence  in  California  fbr  years,  the  fkmily  of  the  debtor  meanwhile  remain- 
ing on  the  homestead  in  New  Hampshire,  is  to  be  deducted  from  the  time  limited  by  the 
statute.  Brown  v.  Bollins,  44  N.  H.  46.  But  not  a  temporary  absence  or  on  business. 
Fenley  v,  Waterhouse,  1  Clarke  (Iowa,)  498.  Even  though  it  be  for  several  consecutive 
months,  the  debtor  still  retaining  his  domicile.  Collester  v.  Hailey,  6  Gray,  ( Mass. )  51 7 ; 
Langdon  v.  Dowd,  6  Allen,  (Mass.)  423.  Absence  in  the  miUtaiy  service  does  not  pre- 
vent the  running  of  the  statute  barring  criminal  proceedings.  Graham  v.  Common- 
wealth, 51  Penn.  St.  255.  The  absence  must  be  such  that  such  service  cannot  be  had 
as  would  render  a  judgment  against  the  defendant  valid.  Ward  v.  Cole,  32  N.  H.  452 ; 
Ward  V.  Howe,  38  N.  H.  35.  In  Illinois,  the  statute  ceases  to  run  against  a  claim 
while  the  defendant  is  out  of  the  State,  though  only  temporarily,  and  with  the  intention 
to  return.  Yandlandingham  v.  Huston,  4  Gilm.  (BL)  125.  A  corporation  in  another 
State  is  not  a  person  beyond  the  limits  of  the  State,  within  the  meaning  of  the  Arkansas 
statute  (Dig.  c.  91,  S  13),  but  is  a  person  within  the  State,  within  the  meaning  of  the 
fourteenth  section  of  that  act  Clarke  v.  Bank  of  Miss.,  5  £ng.  (Ark.)  616.  In  New 
York,  the  exception  in  the  statute  (2  Rev.  Stat.  227,  S  27)  applies  to  natural  persons 
only,  and  not  to  corporations.  Faulkner  v.  Del.  &  Bar.  Canal  Co.,  1  Denio,  (N.  T.) 
441.  If  a  person,  whose  home  is  permanently  established  within  the  State  of  Maine, 
daring  the  time,  goes  oat  of  the  State,  and  there  makes  a  contract,  and  a  cause  of  action 
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|r  201.  But  in  Pennsylvania,  the  term  ^^  beyond  'seas "  is  con- 
strued to  mean,  tPtihotU  the  limits  of  the  United  States^  and,  there- 
fore, a  citizen  and  resident  of  South  Carolina  was  held  not  to  be 
within  the  exception.^  We  have  already  seen  tliat  it  has  been  sol- 
emnly decided  by  the  Supreme  Court  of  the  United  States,  that 
the  true  construction  of  the  words  "  beyond  seas  "  is  "  out  of  the 
State."  It  is,  therefore,  necessary  to  advert  to  the  effect  of  a  de- 
cision  by  the  highest  tribunal  in  the  country,  where  a  State  court 
has  adopted  a  different  construction  in  relation  to  its  own  statute, 
to  remove  an  embarrassment  which  seems  to  exist.  And  here  we 
have  recourse  to  the  views  of  the  Supreme  Court  of  the  United 
States,  in  a  case  in  which  the  statute  of  limitations  of  Tennessee 
was  in  question,  in  relation  to  its  exception  in  favor  of  '^  persons 
beyond  seas  "  ;  and  where  it  was  said,  that  the  courts  of  Tennessee 
had  given  the  same  construction  to  these  words  as  the  courts  of 
Pennsylvania.  Mr.  J.  Johnson,  who  gave  the  opinion  of  the  court, 
observed,  in  relation  to  this  point  of  the  case,  as  follows :  ^^  That 
the  statute  laws  of  the  States  must  furnish  the  rule  of  decision  to 
this  court,  as  far  as  they  comport  with  the  Constitution  of  the 
United  States,  in  all  cases  arising  within  the  respective  States,  is  a 
position  that  no  one  doubts.  Nor  is  it  questionable,  that  a  fixed 
and  received  construction  of  their  respective  statute  laws,  in  their 
own  courts,  makes,  in  fact,  a  part  of  the  statute  law  of  the  country, 
however  we  may  doubt  the  propriety  of  that  construction.  It  is 
obvious,  that  this  admisssion  may,  at  times,  involve  us  in  seeming 

thereon  accraes  against  him  before  his  retnm  home,  snch  contract  does  not  come  within 
the  provisions  of  the  28th  section  of  c.  146,  of  the  Rev.  Stat  that  "  the  time  of  his  ab- 
sence shall  not  be  taken  as  any  part  of  the  time  limited  for  the  commencement  of  the 
action."  Crehore  v.  Mason,  10  Shep.  (Me.)  413.  The  disability  of  being  "beyond 
sea,"  under  the  statute  of  limitations  of  Ohio,  is  removed  by  death,  and  the  statute 
commences  mnning  against  the  heirs,  on  the  death  of  the  ancestor,  whether  the  heirs 
are  under  disability  or  not  Hidley  v.  Hettman,  10  Ohio,  522 ;  Whitney  v.  Webb,  10 
Id.  SIS.  And  see  Markle  v.  Burch,  11  Gratt.  (Va.)  26.  But  where  the  debtor  resides 
out  of  the  State  at  the  time  the  cause  of  action  accrues,  and  never  returns,  but  dies 
abroad,  the  statute  commences  running  at  the  time  of  granting  letters  testamentary,  or 
of  administration  in  the  State  IVom  which  he  was  absent  at  the  time  of  his  death.  Ben- 
jamin V,  De  Groot,  1  Denio,  (N.  Y.)  151.] 

1  Ward  V.  Hallam,  2  Dall.  (Penn.)  R.  217 ;  s.  o.  1  Yeates,  (Penn.)  R.  329.  So  of 
a  resident  of  New  York.  Thurston  v,  Dawes,  9  Serg.  &  Rawle,  (Penn.)  R.  285.  [So 
in  Missouri,  the  term  is  held  to  mean,  without  the  limits  of  the  United  States.  Marvin 
V.  Bates,  13  Mis.  217  ;  Fackler  v,  Fackler,  14  Mis.  431 ;  Keeton  v,  Eeeton,  20  Id.  530. 
And  in  Michigan,  Darling  v.  Meacham,  2  Greene  (Iowa),  602.  And  in  the  statute  of 
wills  of  Illinois.    Mason  v.  Johnson,  24  Bl.  159.] 
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inconsistencies  ;  as  where  States  have  adopted  the  same  statutes, 
and  their  courts  differ  in  the  construction.  Yet  that  course  is 
necessarily  indicated  by  the  duty  imposed  on  us,  to  administer  as 
between  individuals  the  laws  of  the  respective  States,  according  to 
the  best  lights  we  possess  of  what  those  laws  are.  This  court  has 
uniformly  manifested  its  respect  for  the  adjudications  of  the  State 
tribunals,  and  will  be  very  moderate  in  those  claims  which  may  be 
preferred  on  the  ground  of  comity.  Yet,  in  a  case  like  the  one 
now  occurring,  it  cannot  acknowledge  the  objection  to  go  further, 
at  present,  than  to  examine  the  decision  formerly  rendered,  on  the 
construction  of  these  words.  We  have  reflected  and  heard  argu- 
ments on  our  former  decision,  and  not  a  doubt  has  been  enter- 
tained except  on  the  question,  how  far  we  were  bound  to  surren- 
der an  opinion^  under  the  actual  state  of  difference  existing  between 
cur  construction  and  that  of  the  State  from  which  this  cause  comes.*^ 
As  the  case  had  to  go  back  upon  other  grounds,  the  court  waived, 
for  the  time,  a  positive  decision  on  the  point,  trusting  that  the 
courts  of  the  State  from  which  the  cause  came  would,  in  time, 
furnish  such  lights  upon  the  fixed  local  law  upon  the  subject,  as 
would  enable  the  Federal  courts  to  come  to  a  satisfactory  conclu- 
sion upon  the  question.^ 

202.  A  note  was  discounted  at  the  Branch  Bank  of  the  United 
States,  at  Richmond,  in  Virginia  ;  and  it  arrived  at  maturity,  and 
was  regularly  protested  for  non-payment :  an  action  being  brought 
by  the  Bank  against  the  indorser,  to  recover  the  amount  of  the 
note,  more  than  five  years  from  the  date  of  the  protest,  the  defend- 
ant pleaded  the  statute  of  limitations.  It  was  held  that  the  right 
of  action  was  barred  by  lapse  of  time,  the  plaintiffs  not  being,  in 
the  sense  of  the  saving  act,  "  beyond  seas,"  or  out  of  tlie  country. 
The  contract  having  been  made  at  Richmond,  at  their  banking- 
house  there,  between  the  president  and  directors  of  the  Branch 
Bank  and  the  defendant,  the  fact  of  there  being  an  office  of  dis- 
count and  deposit  of  the  Bank  of  the  United  States  at  Richmond, 
and  of  the  residence  of  the  president  and  directors  of  the  branch 
being  fixed  there,  must  be  considered,  with  reference  to  the  con- 
tract in  question,  as  fixing  the  residence  of  the  corporation  itself 
in  Richmond,  and  not  in  Philadelphia,  the  place  of  the  principal 

1  Bhelbj  V,  Gny,  11  Wheat.  (U.  S.)  R.  361.  See  as  to  the  rule  of  constniction  in 
general  of  the  Federal  courts,  in  questions  arising  under  the  statutes  of  limitation  of  tho 
respective  States,  ante,  Cb.  II.  f  25. 
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Bank,  so  far  as  thd  saving  of  the  statute  above  mentioned  applies 
to  the  locality  of  the  plaintiff'.^ 

203.  An  action  was  instituted  by  the  Bank  of  Alexandria,  in  the 
county  of  Alexandria,  against  the  defendants,  residents  in  the 
county  of  Washington,  in  the  same  district,  for  money  loaned. 
The  defendants  pleaded  the  statute  of  limitations  of  Maryland, 
which  prevails  in  that  part  of  the  District  of  Columbia,  and  which 
limits  such  actions  to  three  years  from  the  date  of  the  contract. 
The  plaintiff  replied,  that  he  was  '^beyond  seas,"  claiming  the 
benefit  of  the  exception  in  the  statute  in  favor  of  persons  within 
that  description.  The  court  held  that  the  county  of  Alexandria, 
in  the  District  of  Columbia,  cannot  be  regarded  as  standing  in  the 
same  relation  to  the  county  of  Washington  that  the  States  of  the 
Union  stand  in  relation  to  each  other.  The  counties  of  Washing- 
ton and  Alexandria  together  constitute  the  territory  of  Columbia, 
and  are  united  under  one  territorial  government.  They  have  been 
formed  by  the  acts  of  Congress  into  one  separate  political  commu- 
nity ;  and  the  counties  which  constitute  it  resemble  different  coun- 
ties in  the  same  State  ;  and  do  not  stand  towards  one  another  in 
the  relations  of  distinct  and  separate  governments.  Residents  of 
the  county  of  Alexandria  were  not  ^^  beyond  seas,"  in  respect  to 
the  county  of  Washington.' 

204.  The  before-mentioned  exception  is  not  confined  to  subjects 
who  may  occasionally  leave  the  country,  but  it  is  general  and  ex- 
tends to  foreigners  who  are  constantly  resident  abroad.  Thus  it 
was  adjudged,  that  the  statute  of  James  only  begins  to  run  against 
a  plaintiff,  a  foreigner,  from  his  coming  to  England.  So  that  if  he 
did  not  go  to  that  country  for  many  years  after  the  commence- 
ment of  the  cause  of  action,  he  will  stiU  be  entitled  to  six  years, 
from  tiie  time  he  does  go  there,  to  bring  his  action.^  And  if  he 
never  should  go  to  England,  he  has  always  a  right  of  action,  after 
six  years  have  elapsed.^    But  if  one  of  several  plaintiffs  be  abroad, 

1  Bank  of  the  United  States  v.  M'Kenzie,  S  Brockenb.  (Cir.  Co.)  K.  393. 

*  Bank  of  Alexandria  j7.  Djrer,  U  Fetors,  (U.  S.)  B.  Ul ;  [Lafoade  v.  Bnddock,  94 
Eng.  L.  &  Eq.  239.] 

^  Strithorst  V,  Gr»me,  3  Wils.  145 ;  s.  c  2  W.  Bla.  R.  723 ;  Chomqua  r.  Mason, 
1  Gall.  R.  342;  Raggles  v.  Keeler,  3  Johns.  R.  261 ;  Hall  v.  Little,  14  Mass.  R.  203; 
Paine  v.  Drew,  44  N.  H.  806.] 

*  Chandler  v.  Villett^  2  Saond.  R.  121 ;  Bolger  v.  Rodie,  11  Pick.  (Mass.)  R.  36; 
[Von  Hemcrt  r.  Porter,  11  Met.  (Mass.)  210;  McMillan  v.  Wood,  29  Me.  (16  Shep.) 
217 ;  Wakefield  v.  Grant,  8  Eng.  (Ark.)  48S.  But  the  Arkansas  statnteof  Janoarj  14, 
1843,  placed  residents  and  non-residents  of  the  St^te  on  the  same  footing,  and  sinoe 
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and  the  other  in  England,  the  action  must  be  brought  within  six 
years  after  the  cause  of  action  arises.^  The  act  of  Maryland,  of 
1818,  repealed  the  exceptions  or  savings  in  former  statutes,  in  favor 
of  persons  ^'  beyond  seas.'*  The  unlimited  latitude,  it  was  thought, 
granted  to  persons  ^^  beyond  seas  "  was  considered  by  the  legisla- 
ture as  unreasonable ;  and  it  could  constitute  no  actual  grievance, 
or  just  cause  of  complaint,  if  they  were  reduced  to  the  same 
standard  as  the  citizens  of  Maryland.  Neither  was  the  repeal  a 
violation  of  any  constitutional  obligations  of  the  State ;  nor  was 
any  obligation  of  contract  at  all  violated  or  impaired  by  it.^  The 
statute  of  New  Jersey  contains  no  exception  in  favor  of  plaintifik 
abroad,  only  in  respect  to  land  titles.^ 

205.  The  received  construction  in  England  was,  that  the  excep- 
tion in  the  statute  of  James  in  respect  to  persons  "  beyond  seas  " 
extended  only  to  the  case  where  the  creditort  were  beyond  sea,  and 
not  where  the  debtors  were,  because  persons  entitled  to  actions  are 
only  mentioned.  But  by  the  19th  section  of  the  statute,  4  Anne, 
c.  16th,  it  is  enacted  that  if  any  person  offainst  whom  any  action 
lies  for  seamen's  wages,  trespass,  detinue,  trover,  replevin,  action 

then  mere  non-residence  does  not  avoid  the  statute  bar.  Brian  v.  Tims,  8  £ng.  (Ark.) 
597.  And  where  a  plaintiff,  at  and  ever  since  the  time  when  the  cause  of  action  accrued, 
has  lived  out  of  the  State,  the  fact  that  the  note  upon  which  suit  was  brought  was  ex- 
ecuted and  delivered  to  the  plaintiff  within  the  State,  and  has  ever  since  remained  with- 
in the  State,  in  the  hands  of  his  agent,  does  not  bar  the  plaintiff's  right  of  action.  Wil- 
son V.  Keller,  3  Id.  509.  In  Missouri,  absence  of  the  plaintiff  from  the  State  does  not 
prevent  the  running  of  the  statute  in  favor  of  the  defendant,  who  is  an  inhabitant  of  the 
State.  Smith  v,  Newbj,  13  Mis.  159.  So  in  Georgia.  Wynn  v.  Lee,  5  Geo.  217. 
Absence  is  not  an  exception  in  Indiana.    Jones  v.  Hays,  4  McLean,  (U.  S.)  521.] 

1  Perry  v.  Jackson,  4  Dum.  &  East,  R.  516.  [But  the  absence  of  one  of  several 
joint  contractors,  beyond  seas,  against  whom  there  is  a  cause  of  action,  prevents  the 
running  of  the  statute.  Fannin  v.  Anderson,  9  Jur.  969;  b.  c.  14  L.  J.  Q.  B.  282; 
Townes  v.  Mead,  29  £ng.  L.  &  £q.  271.  But  held  otherwise  in  New  Jersey.  Bruce 
V.  Flagg,  I  Dutch,  219.  And  in  New  York,  in  Brown  v,  Delafield,  1  Dcnio.  445.  But 
this  last  case  is  overruled  in  Denny  v.  Smith  ef  a/.  18  N.  Y.  (4  Smith,)  567,  where  it  is 
held  that  the  statute  is  suspended  as  to  the  absent  debtor.  And  see  also  Cutler  v. 
Wright,  22  N.  Y.  (8  Smith,)  472 ;  Bogart  v.  Vermilya,  10  N.  Y.  (6  Selden,)  447. 
In  New  York  absence  from  the  State  suspends  the  running  of  the  statute,  whether  it  be 
before  or  after  the  cause  of  action  accrues.  Richardson  v.  Curtis,  3  Blatch.  C.  C.  R. 
285,  affirming  Dorr  v.  Swartwout,  1  Blatch.  179.  If  one  of  several  joint  parties  be 
capable  of  suing  when  the  cause  of  action  accrues,  the  statute  runs  against  all.  Jordan 
V.  McEenzie,  30  Miss.  (I  George,)  32 ;  Masters  v.  Dunn,  Id.  264 ;  Parker  r.  Hull,  2 
Head,  (Penn.)  641.  But  contra,  Harlan  v,  Seaton,  18  B.  Mon.  (Ey.)312;  Seay  v. 
Bacon,  4  Sneed,  (Tenn.)  99.] 

2  Fiey  V.  Kirk,  4  Gill  &  Johns.  (Md.)  R.  509. 

'  See  Stat  of  New  Jersey,  App.  Ixix.  and  Taberrer  v,  Brintall,  2  Harr.  (N.  J.)  R. 
262;  Beardsly  v,  Southmayd,  3  Green,  (N.  J.)  R.  171. 
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of  account,  or  upon  the  case,  or  such  other  actions,  as  are  men- 
tioned in  the  third  section  of  the  statute  of  James,  be  beyond  sea, 
at  the  time  that  such  action  accrued,  the  plaintiff  shall  be  at  lib- 
erty to  bring  his  action  against  him  within  the  same  time  after  his 
return,  as  is  limited  for  such  action  by  the  statute  of  James.  Be- 
fore the  statute  of  Anne,  it  was  in  vain  attempted  upon  general 
reasoning,  in  many  cases,  to  introduce  an  exception  in  favor  of  the 
plaintiff,  in  a  case  where  the  defendant  was  out  of  the  realm.  A 
most  reasonable  exception  undoubtedly ;  yet  until  this  statute, 
such  a  case  in  England  formed  no  exception,  and  the  statute  of 
limitations  barred  the  action ;  and  the  exception,  it  seems,  does  not 
extend  to  defendants  in  Pennsylvania.^  The  acts  of  limitation  of 
Maryland,  of  1715  and  1765,  are,  by  judicial  construction,  to  be 
taken  together,  and  to  receive  an  interpretation  to  carry  into  effect 
the  plain  and  obvious  intent  of  the  legislature,  which  was,  that 
the  limitations  should  not  attach  against  a  creditor,  where  the 
debtor  was  absent  from  the  State  at  the  time  of  cause  of  action 
accrued.^  Where,  therefore,  the  plaintiff  and  defendant  are  both 
beyond  sea,  at  the  time  the  cause  of  action  accrues,  and  both  return 
after  the  cause  of  action  accrues,  the  statute  will  begin  to  run  when 
both  have  returned,  though  both  be  not  within  the  jurisdiction  at 
the  same  time ;  for  the  impediment  may  be  removed  as  to  the  one 
while  it  remains  as  to  the  other ;  and  after  it  has  been  removed  as 
to  both,  the  time  lin;iited  for  bringing  the  action  commences.^ 

206.  The  word  return^  as  applied  to  an  absent  debtor,  it  has 
been  held,  applies  as  well  to  persons  coming  from  abroad,  as  to 
citizens  of  the  country  going  abroad  for  a  temporary  purpose,  and 
then  returning.^  But  the  coming  from  abroad  must  not  be  clavr 
destine^  and  with  an  intent  to  defraud  the  creditor,  by  setting  the 
statute  in  operation,  and  then  departing.  It  must  be  so  public, 
and  under  such  circumstances,  as  to  give  the  creditor  an  opportu- 

1  Nathans  v,  Bingham,  1  MUes,  (Penn.)  R.  164. 

3  Hysinger  v.  Baltzell,  3  Gill  &  Johns.  (Md.)  R.  158. 

*  Vans  V.  Higginson,  10  Mass.  R.  29. 

^  Rnggles  I*.  Keeler,  3  Johns.  (N.  Y.)  R.  267 ;  Bulger  v.  Roche,  11  Pick.  (Mass.) 
R.  36 ;  [Crocker  v.  Any,  3  R.  I.  178 ;  State  Bank  v.  Seawell,  18  Ala.  616 ;  Palmer  v. 
Shaw,  16  Cal.  93.  The  exception  applies  where  the  debtor  leaves  the  State  with  the 
purpose  of  never  retaming.  Ayres  v,  Henderson,  9  Texas,  639.  If  a  party  plaintiff 
residing  out  of  the  State  commences  an  action  within  the  State,  it  is  a  constructive  re- 
turn, and  the  statute  begins  to  run.  Yoast  v.  Willis,  9  Ind.  549.  And  the  statute 
begins  to  run,  although  the  debtor  be  a  citizen  of  one  State,  and  is  taken  into  another 
on  a  criminal  warrrant  and  imprisoned,  and  continues  to  rqn  while  the  debtor  remains 
in  the  latter  State.    Turner  v.  Shearer,  6  Gray,  (Mass.)  427.] 
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nity,  by  the  use  of  ordinary  diligence  and  due  means,  of  arresting 
the  debtor.^  It  was  said,  in  a  case  in  Massachusetts,  that  a  person 
must  return  with  a  design  to  dwell  within  the  jurisdiction  of  the 
Commonwealth ;  but  that  was  not  the  point  before  the  court ;  ^  and 
the  court,  in  a  subsequent  case,  considered,  that  such  a  return  as 
would  give  a  party  a  reasonable  opportunity  to  commence  bis 
action  was  sufficient.^  A  return  even  for  a  temporary  purpose  will 
do  away  with  the  exception  of  absence ;  ^  if  not  a  secret,  con* 
cealed,  or  clandestine  presence,  of  which  the  creditor  can  take  no 
advantage.  His  presence  must  be  so  public  and  under  such  cir- 
cumstances as  the  creditor  may,  by  ordinary  diligence,  make  an 
arrest.* 

207.  Now,  in  Massachusetts,  in  order  to  avoid  the  exception  in 
the  statute  of  Massachusetts,  of  being  out  of  the  Commonwealth, 
the  defendant  is  bound  to  show,  that  the  creditor  kne^  of  his 
coming  into  the  Commonwealth,  or  having  attachable  property 

1  Fowler  v.  Hunt,  10  Johns.  (N.  Y.)  R.  464. 
^  White  V.  Bailey,  3  Masa.  R.  273. 

*  Byrne  u.  Crowninshield,  1  Pick.  (Mass.)  R.  263. 

*  Faw  V.  Boberdeau,  3  Cranch,  (U.  S.)  R.  174. 

«  Hysinger  v.  Bultzell,  3  Gill  &  Johns.  (Md.)  R.  158;  Hill  v.  Bellows,  15  Vt.  R. 
727 ;  [Didier  v.  Davidson,  2  Sandf.  (N.  Y.)  Ch.  61 ;  Dorr  v.  Swartwout,  1  Blatch. 
(U.  S.)  179;  Ford  v.  Babcock,  2  Sandf.  (N.  Y.)  Snp.  Ct.  518;  Cole  t;.  Jessup,  2 
Barb.  (N.  Y.)  Sup.  Ct.  309 ;  Didier  v.  Davidson,  2  Barb.  (N.  Y.)  Ch.  477.  Where 
the  defendant  was  in  the  State  two  or  three  days  on  business,  and  was  publicly  about  in 
the  principal  streets,  and  transacted  business  at  a  store  directly  opposite  the  plaintiff's, 
this  was  held  a  sufficient  return  to  set  the  statute  in  motion.  Randall  v.  Wilkins,  4 
Denio,  (N.  Y.)  577.  In  Vermont,  where  both  parties  reside  out  of  the  State,  and  the 
claim  is  barred  by  the  statute  of  the  State  in  which  they  both  reside,  if  the  defendant 
be  temporarily  within  the  State,  it  is  a  return,  and  the  plaintiff  may  sue.  Graves  v. 
Weeks,  19  Vt  (4  Wash.)  178.  But  see.  Hale  v,  Lawrence,  1  N.  J.  714,  where  it  was 
held  (McCarter,  J.,  dissentieRte)  that  the  action  would  not  lie,  having  been  barred  by 
the  statute  of  the  State  where  it  accrued.  Where  the  debtor,  at  the  time  the  cause  of 
action  accrued,  was  residing  out  of  the  State,  proof  that  since  then  he  had  often  been  a 
few  miles  within  the  limits  of  the  State,  on  business,  with  personal  property  which 
might  have  been  attached,  without  any  proof  that  the  plaintiff  had  knowledge  of  it, 
does  not  show  a  return,  wherefrom  the  statute  will  commence  running,  Crosby  v. 
Wyatt,  10  Shop.  (Me.)  156.  But  in  Alabama,  it  is  held  that  the  debtor  must  have 
resided  six  yean  in  the  State  since  his  return,  in  order  tliat  he  may  avail  himself  of  the 
exceptions  in  the  statute ;  and,  if  there  have  been  repeated  absences,  six  years  since  the 
first  return,  deducting  the  time  of  the  absences.  Smith  v.  Bond,  8  Ala.  386.  So  in 
Illinois.  Chcnot  v.  Lefevre,  3  Gilm.  (III.)  637.  And  in  New  York,  Burroughs  v. 
Bloomer,  5  Denio,  (N.  Y.)  532 ;  Ford  v.  Babcock,  2  Sandf.  (N.  Y.)  Sup.  Ct.  518.  Bat 
see  con^Uf  Dorr  v.  Swartwout,  vbi  sup. ;  Richardson  v.  Curtis,  3  Blatch.  C.  C  R.  385 ; 
Berrien  r.  Wright,  26  Barb.  (N.  Y.)  208;  Harden  v.  Palmer,  2  E.  D.  Smith,  (N,  Y.) 
172.  In  Maine,  the  disability  to  sue,  arising  from  absence  from  the  United  States,  10 
removed  by  a  return  to  any  one  of  the  States.    Vamey  v.  Groves,  37  Me.  306.] 
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therein,  so  as  to  have  had  an  opporfunity  to  arrest  him,  or  make 
an  attachment,  or  that  his  returning  or  having  property  was  so 
public  as  to  amount  to  constructive  notice  or  knowledge,  and  to 
raise  the  presumption  that,  if  the  creditor  had  used  ordinary  dili- 
gence, the  defendant  might  have  been  arrested,  or  his  property 
attached.^  Under  the  Revised  Statutes  of  that  State,  if  a  new 
promise  is  made  by  a  debtor  when  out  of  the  Commonwealth,  and 
he  does  not  leave  property  therein,  which  can  be  attached  by  the 
ordinary  process  of  law,  the  statute  will  not  begin  to  run  upon  the 
new  promise  until  after  his  return  into  the  Commonwealth.^  And 
the  provision  in  tlie  statute,  that  where  the  debtor,  at  the  time 
when  the  cause  of  action  accrued,  was  out  of  the  Commonwealth, 
and  did  not  leave  attachable  property  therein,  the  statute  will  not 
begin  to  run  until  his  return^  applies  to  persons  who  have  never 
been  in  the  Commonwealth,  as  well  as  to  citizens  who  have  been 
absent  for  a  time.^ 

I  Little  17.  Blun  ,  16  Pick.  (Mass.)  R.  859. 

«  Ibid. 

*  Ibid.  [As  the  law  now  stands,  Gen.  Stat.  c.  155,  §  9,  a  citizen  of  another  State 
most  reside  in  Massachusetts  in  all  six  years  after  his  return  or  coming  into  the  State  in 
order  to  avail  himself  of  the  statute.  Milton  t;.  Babson,  6  Allen,  (Mass.)  822.  But  in 
Mississippi,  where  the  statute  is  set  in  motion  by  the  first  return,  it  runs  without  deduc- 
tion for  subsequent  absences.  Ingraham  v.  Bowie,  SS  Miss.  (4  Geoige,)  17.]  If  a 
debtor,  absent  from  the  State,  would  avail  himself  of  the  statute  on  the  ground  of  his 
having,  in  the  State,  property  subject  to  attachment,  it  is  incumbent  on  him  to  show 
this  fact ;  and  it  is  not  sufficient  to  show  that  he  has  deeds  of  land  on  record,  without 
showing  a  title  in  himself.  Hill  v.  Bellows,  15  Vt.  R.  727.  [The  defendant's  owner- 
ship of  the  property  must  be  notorious  to  such  an  extent  that  it  would  not  escape  a 
reasonable  search  and  inquiry  on  the  part  of  the  plaintiflT.  Wheeler  t;.  Brewer,  26  V t 
(5  Washb.)  118.  The  provision  in  the  Revised  Statutes  of  Massachusetts,  c  120,  4  9, 
that  the  time  of  a  party's  absence  and  residence  out  of  the  State  shall  not  be  taken  as 
any  part  of  the  time  limited  for  the  commencement  of  the  action  against  him,  does  not 
apply  to  a  case  in  which  the  action  was  barred  by  the  statute  of  limitations  that  was  in 
force  before  the  Revised  Statutes  went  into  operation.  Wright  v.  Oakley,  5  Met. 
(Mass.)  410.  But  if  the  right  of  action  was  not  then  barred,  it  does  apply.  Darling 
V.  Wells,  1  Cush.  (Mass.)  508 ;  Mooar  v.  Bates,  Id. ;  Willard  v.  Clarke,  7  Met.  (Mass.) 
485 ;  Brigbam  v.  Bigelow,  12  Id.  268 ;  Seymour  v.  Deming,  9  Cush.  (Mass.)  527.  In 
New  Hampshire,  the  statute  of  limitations  is  no  bar  to  an  action  where  the  defendant 
has  resided  without  the  State,  unless  he  has  had  attachable  property  within  the  State 
during  the  full  uninterrupted  term  of  six  years.  Dow  v.  Sayward,  14  N.  H.  9.  In 
Missouri  it  has  been  held  that  the  concealment  which  prevents  the  running  of  the 
statute  need  not  be  fraudulent,  but  that  a  change  of  residence  several  times  by  the 
debtor  without  informing  his  creditor  is  a  concealment  within  the  meaning  of  the  statute. 
Harper  v.  Pope,  9  Mis.  402.  A  debtor,  who  has  been  absent  more  than  the  period  of 
statutory  limitation,  may,  in  an  action  against  him  on  his  return,  avail  himself  of  a  set- 
off.   Hewlett  V.  Hewlett,  4  Edw.  (N.  Y.)  Ch.  7.] 

14 
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CHAPTER   XX. 

NEW  PROMISES  AND  ACKNOWLEDGMENTS. 

208.  It  is  a  construction  of  law  agreeable  to  the  true  notions 
of  equity,  that  if  a  debtor  should  discharge  a  just  demand  against 
him  after  the  proper  remedies  for  the  recovery  of  it  have  been 
barred  by  the  statute  of  limitations,  he  cannot  recover  back  the 
money,  on  the  ground  that  the  payment  of  it  was  without  consid- 
eration.^ The  plain  reason  is,  that  there  is  a  consideration  of  the 
highest  kind,  a  consideration  consisting  of  the  moral  obligation 
every  debtor  is  under  to  pay  his  creditor.  So,  if  a  person  make  a 
promise  that  he  will  pay  a  debt  he  justly  owes,  for  the  recovery  of 
which  all  legal  and  equitable  remedies  are  barred  by  the  statute, 
such  promise  renders  him  liable  to  an  action,  tlie  promise  being 
founded  upon  the  same,  legal  consideration  of  an  obligation  exist- 
ing inforo  conscientice.^  The  promise  may  be  either  express,  or  it 
may  be  constructive.  It  is  constructive,  by  a  simple  acknowledg- 
ment of  the  justice  of  the  debt  in  question,  so  made  as  to  amount  in 
the  eye  of  the  law  to  an  implied  promise.^  It  is  true,  there  have  been 
many  instances  in  which  it  has  been  held,  that  the  revival  of  a  debt 
by  an  acknowledgment  of  its  justice  and  contmued  existence,  has 
been  put  upon  the  ground  of  its  repelling  a  presumption  of  pat/menty 
the  debt  being  fallaciously  presumed  to  be  extinguished  when  the 
time  limited  by  the  statute  has  elapsed.  It  is  our  purpose  to  show, 
that  this  doctrine  is  now  an  exploded  one,  and  that  the  construction 

1  Evans's  Pothier,  414 ;  and  ante,  S  7. 

'  See  Le  Roy  v,  Crowninshield,  2  Mason,  (Cir.  Co.)  R.  151. 

"  "  The  doctrine/'  says  Mr.  Justice  Story,  "  proceeds  upon  the  ground,  not  of  a  strict 
legal  right  in  the  creditor,  which  he  may  enforce  against  the  will  of  the  debtor,  but  upon 
the  notion  that  there  still  exists,  notwithstanding  the  statutable  prescription,  a  moral 
obligation  binding  in  foro  contderUice,  which,  if  recognized  by  the  debtor,  repels  any  im- 
putation that  the  transaction  is  nude  pactum,  without  any  consideration."  Le  Hoy  v. 
Crowninshield,  supra,  [But,  it  seems,  a  person  incapable  of  binding  himself  by  an 
original  promise,  cannot  revive  a  debt  by  a  new  promise.  Thus,  one  who  has  been 
found,  on  inquisition,  an  habitual  drunkard,  cannot  revive  a  debt  by  a  new  promise. 
Hannum's  Appeal,  9  Barr,  (Penn.)  471.  But  a  new  promise,  by  an  infant,  for  neces- 
saries, revives  the  debt.    Williams  v.  Smith,  28  £ng.  Law  &  £q.  276.] 
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first  stated  has  gradually  become  fully  established  by  the  concur- 
rent authority  of  courts  of  justice  as  the  only  one  consistent  with 
the  acknowledged  rules  of  law  and  equity,  and  with  the  real  and 
legitimate  object  of  the  statute  of  limitations.  To  render  this 
unquestionable,  which  of  course  is  highly  desirable,  demands  an 
attentive  review  of  the  authorities ;  ^  and  this  is  the  business  of 
the  present  chapter. 

209.  The  words  of  the  statute  of  James  are  express,  that  all 
actions  on  the  case,  &c.  "  shall  be  commenced  and  sued  within 
six  years  next  after  the  cause  of  such  actions,  or  suits,  and  not 
after.*'  In  every  form  of  action  but  that  of  assumpsit  the  con- 
struction has  been  in  unison  with  the  words  and  policy  of  the  law. 
Thus,  where  the  gist  of  the  action  is  an  injury  committed,  if  the 
right  of  action  is  once  barred,  it  is  impossible  to  revive  it  by  any 
admission  however  unequivocal  and  positive  ;  and  it  may  be  con- 
sidered as  an  unvarying  rule,  in  the  case  of  tartSj  that  no  acknowl- 
edgment will  reserve  it  from  the  express  language  of  the  statute.^ 
In  the  action  of  assumpsit,  however,  it  is  otherwise,  and  certain 
admissions  of  the  debt  within  six  years  have  been  adjudged  to 
take  the  case  out  of  the  statute :  such  admissions  being  considered 
as  equivalent  to  new  promises  made  on  tlie  meritorious  considera- 
tion of  the  antecedent  liability,  and  therefore  affording  a  new  and 
distinct  cause  of  action.^  Hence,  the  issue  joined  when  the  stat- 
ute is  pleaded  to  a  debt  of  longer  standing  than  the  time  limited, 
is  upon  the  promise  within  six  years ;  and  hence,  whatever  amounts 
to  evidence  of  such  a  promise,  in  fact,  is  sufficient  to  support  the 
affirmative  of  the  issue.  If  a  simple  acknowledgment  of  the  debt 
as  then  existing  is  proved,  a  promise  to  pay  it  may  fairly  be  pre- 
sumed from  the  reason  and  justice  of  the  case,  and  the  probable 
intention  of  the  party  making  it.  But  if  the  acknowledgment  is 
accompanied  by  an  express  declaration  of  the  party,  that  he  does 
not  intend  to  pay,  and  that  he  cannot  be  compelled  to  pay  by  law, 

^  For  a  reference  to  many  of  the  latest  American  autliorities,  the  author  acknowl- 
edges  his  indebtedness  to  Mr.  Joyne's  Essay  on  the  Act  of  Limitations  oF  Virginia^  &c., 
—  a  work  of  great  al)  lity  and  research,  and  one  which  successfally  maintains  the  prop- 
osition here  proposed  to  be  established. 

s  Hurst  V.  Parker,  1  Barn.  &  Aid.  R.  92  ;  Tanner  v.  Smart,  6  Bam.  &  Ores.  R.  603, 
and  13  Eng.  Com.  Law  R.  273  ;  [/tost,  §  234.] 

'  Bryan  i;.  Horseman,  4  East,  R.  399,  where  Mr.  Bosanqnet  puts  it  on  the  ground  of 
a  new  promise.  And  the  same  ground  is  taken  expressly  by  the  court  in  Ward  v. 
Hunter,  6  Taunt  R.  210;  Pittam  v,  Foster,  1  Barn.  &  Cres.  R.  248;  and  in  the  Su- 
preme Court  of  the  United  States,  in  Bell  v.  Morrison,  1  Peters,  R.  851. 
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the  presumption  of  a  promise,  it  is  plain,  is  completely  rebutted. 
So  great,  however,  has  been  the  latitude  of  construction,  in  the 
courts  of  Great  Britain,  and  formerly  in  some  cases  in  this  country, 
that  the  slightest  and  most  ambiguous  expressions  have  been 
allowed  to  revive  an  old  and  extinguished  debt ;  and  cases  have 
occurred,  in  which  a  person  by  mentioning  in  conversation  that 
he  had  formerly  contracted  a  debt,  but  iJiould  not  pay  &,  as  it  was 
above  six  years'  standing,  has  deprived  himself  of  that  right  upon 
which  he  meant  to  insist.  There  is,  perhaps,  no  other  subject, 
which  has  caused  more  litigation,  and  upon  which  the  cases  have 
been  more  conflicting.  It  can  be  of  but  little  service,  and  would 
be  but  irksome  to  the  reader  to  cite  every  particular  case  which 
has  grown  out  of  this  prolific  source  of  legal  controversy  in  Eng* 
land,  as  many  of  them  are  so  very  deservedly  subject  to  the  impu- 
tation of  being  vacillating  and  unsatisfactory,  and  as  has  been 
declared,  ^^  present  distinctions  more  nice  than  wise."  ^  It  is 
worthy  of  remark,  however,  that  in  the  first  attempts  to  revive  a 
debt  which  had  been  barred,  by  virtue  of  a  subsequent  promise,  it 
was  held  that  nothing  less  than  an  express  promise  would  have  that 
effect,  and  that  no  implied  promise  could  be  drawn  from  a  bare 
acknowledgment.  It  was  expressly  so  held,  in  Dickson  v.  Thomp- 
son,^ in  which  it  was  ruled  by  Scroggs,  Ch.  J.,  and  agreed  to  by 
all  the  counsel,  that  a  promise  of  payment  within  six  years,  though 
the  debt  was  contracted  long  before,  will  evade  the  statute  of  lim- 
itations, but  confession,  or  arUi/  an  acknowledgment  that  he  owed  the 
plaintiff  so  much,  would  not  do  it.  Again,  in  Andrews  v.  Brown,^ 
it  was  held,  that  a  promise  to  pay  was  indispensable,  and  that  a 
bare  acknowledgment  was  not  a  promise.  And  again,  in  Williams 
V.  Gun,^  Lord  Chief  Justice  Parker  held,  that  a  bare  acknowledg- 
ment of  the  debt  was  insufficient,  and  that  the  plaintiff  could  only 
recover  as  much  of  the  demand  as  the  plaintiff  had  promised  he 
would  pay.  The  opinion  of  Chief  Justice  PoUexfen,  as  given  in 
Bland  v.  Haselrig,^  went  still  further,  it  being  that  a  new  consid- 
eration was  requisite  to  make  the  new  promise  available. 

210.  At  a  later  period,  it  was  held,  that  an  acknowledgment  was 
evidence  of  a  promise  to  go  to  the  jury,  and  Bokeby,  J.,  compared 

1  Mellen,  Ch.  J.,  ia  Perlej  v.  Little,  3  Greenl.  (Me.)  B.  97. 

*  DickBon  v.  Thompson,  9  Shower,  R.  136. 

*  Andrews  v.  Brown,  Free.  Ch.  R.  385. 
«  Williams  v.  Gun,  Fortesc.  R.  117. 

«  Bland  v,  Haselrig,  2  Ventris,  R.  152. 
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it  to  the  case  of  trover  and  conversion ,  in  which  a  demand  and 
refusal  are  held  to.be  evidence  of  a  conversion,  though  in  them- 
selves they  amount  not  to  a  conversion.^  Lord  Mansfield  after- 
wards assumed  a  still  greater  latitude,  and  laid  down  that  the 
slightest  acknowledgment  had  been  held  to  take  a  demand  out  of 
the  statute,  such  as,  "  Prove  your  debt  and  I  will  pay  you,"  or, "  I 
am  ready  to  account,  but  nothing  is  due  you."^  The  second 
instance  put  is,  as  has  been  said,  more  of  a  denial  than  an  ac- 
knowledgment.^ In  another  case,^  said  his  lordship,  the  debtor 
may  either  take  advantage  of  the  statute  of  limitations,  if  the  debt 
be  older  than  the  time  limited  for  bringing  the  action  ;  or  he  may 
waive  this  advantage  ;  and  in  honesty  he  ought  not  to  defend  him- 
self by  such  a  plea.  And  the  slightest  word  of  acknowledgment 
will  take  it  out  of  the  statute."  Numerous  decisions  followed, 
founded  upon  these  views  of  Lord  Mansfield,  but  as  they  have  all 
been  entirely  overruled  by  later  decisions,  and  as  an  enturely  dif- 
ferent rule  has  since  prevailed,  it  would  be  unprofitable  to  cite 
them.  We  will  just  notice  one  of  the  decisions,  however,  founded 
upon  Lord  Mansfield's  construction,  on  account  of  the  high  author- 
ity of  the  judge  who  gave  his  opinion  therein,  and  his  reason  for 
it.  In  the  case  of  Bryan  v.  Horseman,^  Lord  EUenborough  held 
certain  expressions  of  the  defendant  to  be  a  sufficient  acknowledg- 
ment, though  if  the  matter  had  been  res  integra  it  might  have 
ctdmitted  of  doubt.  And  on  a  rule  granted  for  a  new  trial,  it  was 
said  by  Lord  EUenborough,  that,  whatever  might  have  been  the 
opinion  of  the  court  upon  the  statute,  had  the  question  been  new^ 
yet  after  the  long  train  of  decisions  upon  the  subject,  they  were 
bound  to  hold,  that  what  was  said  by  the  defendant  was  a  suffi- 
cient acknowledgment  of  the  pre-existing  debt  to  create  an  assump- 
sit, so  as  to  take  the  cause  out  of  the  statute.  This,  to  say  the  least 
of  it,  is  a  strong  intimation  that  Lord  EUenborough  took  a  different 
view  of  the  statute  from  Lord  Mansfield. 

211.  At  length  the  English  judges  and  lawyers  at  the  bar  were 
decided  and  united  in  an  expression  of  the  opinion  that  justice 
demanded,  as  soon  as  could  consistently  be  done  by  the  bench,  a 

^  Heyling  v.  Hastings,  1  Lord  Rajm.  B.  421 ;  Carth.  R.  470 ;  5  Mod.  R.  426.  See 
also  opinion  of  Lord  Holt,  in  Green  v.  Crane,  2  Id.  1101,  and  of  Lord  Hardwicke,  in 
Lacon  t;.  Briggs,  2  Atk.  R.  105. 

'  Trueman  v.  Fenton,  Cowp.  R.  548. 

'  So  declared  by  the  learned  counsel,  in  Bryan  v.  Horseman,  4  East,  R.  599. 

*  Qaantock  v.  England,  5  Burr.  R.  2628.    See  Yea  o.  Foaraker,  2  Burr.  R.  1099. 

'^  Bryan  v.  Horseman,  4  East,  R.  599. 
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restoration  of  the  statute  of  limitations  from  the  unfortunately 
equitable  construction  which  had  been  put  upon  it  in  that  country, 
and  which  had  amounted  almost  to  a  repeal.^  "  I  agree,"  says 
Gibbs,  Ch.  J.,  in  Hellings  v.  Shaw,^  "  that  if  the  courts  could 
retrace  their  steps,  and  could  see  all  the  consequences  that  have 
arisen,  they  would  have  seen  it  better  to  adhere  to  the  precise 
words  of  the  statute,  than  to  attempt  to  relieve  in  particular 
cases."  Dallas,  J.,  also  observed,  "  that  the  late  cases  had  tended 
much  to  correct  the  latitude  of  the  former  cases,  and  that  most 
wiselyy  This  agrees  with  what  Mr.  Sergeant  Williams  observes, 
that  it  might,  perhaps,  have  been  as  well  if  the  letter  of  the  stat- 
ute had  been  strictly  adhered  to.  It  is  an  extremely  beneficial 
law,  he  continues,  on  which,  as  has  been  observed,  the  security  of 
all  men  depends,  and  is,  therefore,  to  be  favored.  And  although 
it  will  prevent  a  man  now  and  then  recovering  an  honest  debt,  yet 
it  is  his  own  fault  that  he  has  postponed  his  action.  Besides  which, 
to  permit  evidence  of  promises  and  acknowledgment,  seems  to  be 
a  dangerous  inlet  to  perjury.^  Lord  Eldon,  in  Bailie  v,  Sibbald,^ 
declared  that  the  statute  had  been  construed  with  a  view  to  defeat, 
not  to  promote,  its  object,  and  that  the  established  construction  was 
against  its  true  principles.  But  in  the  case  before  him  he  yielded 
to  the  authorities. 

But  it  was  not  until  the  case  of  A'Gourt  v.  Gross,  in  the  Gourt 
of  Gommon  Pleas,^  that  the  statute  was  brought  nearer  back  to  its 
earlier  construction.  The  defendant,  in  tills  case,  upon  being 
arrested,  said,  "  I  know  that  I  owe  the  money,  but  the  bill  I  gave 
was  on  a  three-penny  receipt  stamp,  and  I  will  never  pay  it^^  which 
the  court  held,  was  not  such  an  acknowledgment  as  would  revive 
the  debt,  against  the  plea  of  the  statute.  Mr.  Ghief  Justice  Best, 
who  delivered  the  opinion  of  the  court,  after  commenting  upon 
former  decisions,  said  :  "  I  think  if  I  were  now  sitting  in  the  Ex- 
chequer Ghamber,  I  should  say,  that  •f.n  acknowledgment  of  a 

^  See  the  following  cases:  Bradshaw  v.  Coglan,  3  Esp.  (N.  P.)  Cases,  157;  Colt- 
man  V,  Marsh,  3  Taant.  R.  380 ;  Swann  v.  Sewell,  2  Barn.  &  Aid.  R.  759 ;  Rowcroft 
V.  Lomas,  4  Maul.  &  SeL  R.  457 ;  Mucklow  v.  St  George,  4  Taunt.  R.  613  ;  Miller  v. 
Caldwell,  3  Dow.  &  R.  267  ;  Knott  v.  Farren,  4  Id.  179  ;  De  La  Torre  v.  Barclay,  1 
Stark,  R.  7. 

^  7  Taunt.  R.  608. 

'  Vid.  Evans's  Pothier,  App.  1 10,  n.  Mr.  Bosanquet,  in  Bryan  v.  Horseman  (4 
East,  R.  399),  insists  upon  the  necessity  of  a  new  promise, 

*  Bflille  V.  Sibbald,  15  Ves.R.  185. 

^  A'Court  V.  Cross,  8  Bing.  R.  329. 
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debt,  however  distinct  and  unqualified,  would  not  take  from  the 
party,  who  makes  it,  the  protection  of  the  statute  of  limitations. 
But  I  should  not,  after  the  cases  that  have  been  decided,  be  dis- 
posed to  go  so  far  in  this  court,  without  consulting  the  judges  of 
the  other  courts."  But  he  thought  "  there  were  many  cases,  from 
which  it  may  be  collected,  that  if  there  be  anything  said,  at  the 
time  of  the  acknowledgment,  to  repd  the  inference  of  a  promise,  the 
acknowledgment  will  not  take  the  case  out  of  the  statute  of  limita- 
tions." The  same  judge,  on  a  subsequent  occasion  said,  that  as 
regarded  every  word  he  was  reported  to  have  uttered  in  the  case 
last  referred  to,  with  all  the  consideration  he  had  given  to  the 
matter,  he  was  still  of  opinion  that  he  was  warranted  by  prior 
decisions.^  Lord  Chief  Justice  Tenterden,  in  the  case  of  Tanner 
V,  Smart,  expresses  the  same  views,  and  maintains  that  the  ac- 
knowledgment must  be  positive,  distinct,  and  unqualified.'  Accord- 
ing to  Lord  Chancellor  Brougham,  the  act  which  revives  the  debt 
^'  is  what  essentially  constitutes  its  new  being,  and  is  inseparable 
from  it.     It  stands  not  by  its  original  force,  but  by  the  new  prom- 

1  Scales  o.  Jacobs,  3  Bing.  R.  638. 

*  Tanner  v.  Smart,  6  Barn.  &  Ores.  K.  603.  The  reader  maj  be  gratified  by  a  perusal 
of  the  opinions  of  the  court  in  the  following  cases,  which  are  in  confirmation  of  the  rule 
as  JQSt  stated  in  the  text:  Ayton  v.  Bolt,  4  Bing.  R.  105;  McCuUoch  v,  Dawes,  9 
Dowl.  &  R.  40 ;  Linsell  v.  Bonsor,  2  Bing.  (N.  C.)  241 ;  Gould  v.  Shirley,  2  Moore  & 
Payne,  R.  581 ;  Edmunds  v.  Downer,  2  C.  &  Mees.  R.  459 ;  Haydon  v.  Williams,  7 
Bing.  R.  163;  Pierce  v.  Brewster,  12  Moore,  R.  515;  Brigstock  v.  Smith  (a  veiy 
strong  case  in  point  in  the  Court  of  Exchequer),  4  Tyrwh.  Ex.  R.  445 ;  Spong  v. 
Wright,  9  Mees.  &  Welsh.  Ex.  R.  (Vict.)  629  ;  Morral  v.  Frith,  8  Car.  &  Payne,  246; 
Dickinson  t;.  Hatfield,  5  Id.  46 ;  [Cawley  v.  Farwell,  6  Eng.  L.  &  Eq.  397  ;  Foster  v. 
Dunbar,  Id.  496 ;  Tates  v,  Gardner,  5  Id.  541 ;  Gardner  v.  McMahon,  2  G.  &  D.  593 ; 
Cripps  9.  Dayis,  12  Mees.  &  Welsh.  159  ;  Hart  i;.  Prendergast,  14  Id.  741 ;  Smith  v. 
Thorn,  10  Eng.  L.  &  Eq.  391 ;  Rackhnm  v.  Marriott,  37  Id.  460;  Collis  v.  Stack,  88 
Id.  487.  But  in  Edmonds  v.  Goater,  (9  Id.  203.)  the  Master  of  the  Rolls  said  :  "  In  this 
case  the  creditor  caused  a  letter  to  be  written  to  the  debtor  requiring  payment  of  the 
debt  or  further  security,  and  reeeived  an  answer  from  the  debtor,  saying,  in  eflTect,  '  I 
shall  soon  be  in  Hampshire,  when,  I  trust,  everything  will  be  arranged  agreeable  to  the 
wishes  of  his  creditor ' " ;  and  held  this  a  suflicient  promise,  —  an  apparent  relaxation  of 
the  stringency  of  the  modern  rule.  And  see  also  Comforth  v,  Smithard,  5  Hurl.  A 
Nor.  13 ;  Cockill  v,  Sparkes,  I  Hurl.  &  Colt,  699,  is  more  in  accordance  with  the  spirit 
of  the  decisions  prior  to  Edmonds  u.  Gk)ater.  "  I  hare  received  a  letter  from  P.  &  L. 
requesting  me  to  pay  your  account  I  have  no  wish  to  have  anything  to  do  with  the 
lawyers ;  much  less  do  I  wish  to  deny  a  just  debt.  I  cannot,  however,  get  rid  of  the 
notion  that  my  account  with  you  was  settled  in  1851  ;  but  as  yon  declare  it  was  not 
settled,  I  am  willing  to  pay  you  £  10  per  annum  until  it  is  liquidated.  Should  this 
proposal  meet  your  approbation,  we  can  make  arrangements  accordingly."  Held  in- 
sufficient. Buckmaster  v.  Russell,  10  C.  B.  (N.  S.)  745 ;  CoUinson  v,  Margesson,  3 
Hurl.  &  Nor.  954.] 
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ise  which  imparts  vitality  to  it.  Proof  of  the  latter  is  indispens- 
able to  raise  the  assumpsit  on  which  an  action  can  be  maintained. 
It  was  this  view  of  the  matter  which  first  created  the  doubt, 
whether  it  was  not  necessary  that  a  new  consideration  should  be 
proved  to  support  the  promise,  since  the  old  consideration  was 
gone.''  ^  Before  these  late  overruling  authorities,  it  was  main- 
tained by  the  able  editor  of  Pothier  on  Obligations  (in  reference 
to  the  opinion  of  Lord  Ellenborough,  in  Bryan  v.  Horseman, 
before  cited),  that  though  there  may  be  reason  in  adhering  to  a 
series  of  erroneous  judgments,  rather  than  to  disturb  titles  to  real 
property  held  under  their  sanction,  yet  where  there  would  be  no 
inconvenience  beyond  the  immediate  case,  where  the  general  con- 
sequences would  be  wholly  prospective,  courts  of  justice  have  as 
much  authority  to  restore  the  law  as  they  before  had  to  subvert 
it ;  and  that  a  correct  principle  of  law  is  an  authority  entitled  to 
higher  respect  than  an  erroneous  set  of  precedents.^ 

212.  The  tribunals  of  our  own  country  have  been  in  advance 
of  those  of  England,  in  having  acted  in  accordance  with  the  views 
expressed  by  the  learned  annotator  above  referred  to.  In  the  Su- 
preme Court  of  the  United  States,  in  the  year  1814,  it  was  de- 
clared, by  Chief  Justice  Marshall,  that  the  decisions  with  respect 
to  the  acknowledgment  of  a  debt  had  gone  full  as  far  as  they 
ought  to  be  carried  ;  and  that  that  court  was  not  inclined  to  ex- 
tend them,  the  statute  of  limitations  being  entitled  to  the  same 
respect  as  other  statutes,  and  should  not  be  explained  away.^  In 
this  case,  one  partner,  who  was  sued,  said :  ^^  the  account  was  due, 
and  that  he  supposed  it  had  been  paid,  but  had  not  paid  it  himself, 
and  did  not  know  of  its  being  ever  paid."  These  words  were  not 
considered  a  sufficient  admission,  from  which  to  infer  a  promise. 
^^  It  is  not  sufficient,"  said  the  learned  judge,  ^^  to  take  the  case 
out  of  the  act,  that  the  claim  should  be  proved,  or  be  acknowl- 
edged to  have  been  originally  just ;  the  acknowledgment  must  go 
to  the  fact  that  it  is  still  due."  ^ 

^  1  RasB.  &  Mjlne,  Ch.  B.  255,  as  cited  in  Joynes,  supra,  119. 

*  See  Evans's  Pothier,  App.  109,  note. 

'  Clemen tson  v.  Williams,  8  Crancb,  (U.  S.)  B.  72.  Mr.  Justice  Washington,  many 
years  since,  in  the  Circuit  Court  of  the  United  States,  in  Read  v.  Wilkinson  (2  Wash. 
Cir,  Co.  R.  514,)  chained  the  jury,  that  "  anything  which  is  added,  tending  to  negative 
a  promise,  must  be  considered  as  qualifying  every  other  expression ;  and,  as  the  whole 
must  be  taken  together,  it  amounts  to  a  refusal  to  pay,  which  can  never  be  construed 
into  a  promise  to  pay." 

*  And  see  Wetsell  v,  Bossard,  U  Wheat.  (U.  S.)  B.  909. 
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The  subject  came  before  the  Supreme  Court  of  the  United 
States,  at  the  January  term,  1828,  in  the  case  of  Bell  v,  Morrison,^ 
which  has  ever  since  been  regarded  as  a  leading  case,  the  decision 
coming  from  high  authority,  and  the  opinion  accompanying  it 
being  positive,  and  too  lucid  and  conclusive  to  be  questioned.  Mr. 
Justice  Story,  who  gave  the  opinion  of  the  court,  commenced  by 
observing,  in  relation  to  the  plea  of  the  statute,  that  it  had  been 
matter  of  regret  in  modern  times,  that,  in  the  construction  of  the 
statute  of  limitations,  the  decisions  had  not  proceeded  upon  prin- 
ciples better  adapted  to  carry  into  effect  the  real  objects  of  the 
statute ;  that  the  statute,  instead  of  being  viewed  in  an  unfavor- 
able light,  as  an  unjust  and  discreditable  defence,  it  had  received 
such  support  as  wojild  have  made  it  what  it  was  intended  to  be, 
emphatically,  a  statute  of  repose.  It  was  a  wise,  he  said,  and  a 
beneficial  law,  not  designed  merely  to  raise  a  presumption  of  pay- 
ment of  a  just  debt  from  lapse  of  time,  but  to  afford  security 
against  stale  demands,  after  the  true  state  of  the  transaction  may 
have  been  forgotten,  or  be  incapable  of  explanation,  by  reason  of 
the  death  or  the  removal  of  witnesses.  It  had  a  manifest  ten- 
dency, he  thought,  to  produce  speedy  settlements  of  accounts,  and 
to  suppress  those  prejudices  which  may  rise  up  at  a  distance  of 
time,  and  baffle  every  honest  effort  to  counteract  or  overcome 
them.  His  opinion  was,  that  the  English  decisions  upon  the  sub- 
ject had  gone  great  lengths,  —  greater  than,  in  the  judgment  of 
the  court,  any  sound  interpretation  of  the  statute  would  warrant, 
and,  in  some  instances,  to  an  extent  which  was  irreconcilable  with 
any  just  principles.  He  acknowledged  that  there  had  been  a  dis- 
position, on  the  part  of  the  English  courts,  to  retrace  their  steps, 
and  to  bring  back  the  doctrine  to  sober  and  rational  limits  ;  and 
that  the  American  courts  had  evinced  a  like  disposition.  He  ad- 
hered to  the  rule  that  the  acknowledgment  must  show,  positively, 
that  the  debt  is  due,  either  wholly  or  in  part,  and  must  be  unqual- 
ified. If  the  bar,  he  said,  is  sought  to  be  removed  by  a  new 
promise,  that  promise,  as  a  new  cause  of  action,  ought  to  be  proved 
in  a  clear  and  explicit  manner,  and  be  in  its  terms  unequivocal 
and  determinate.  And  if  there  be  no  express  promise,  and  a 
promise  is  to  be  raised  by  implication  of  law,  from  the  acknowledg- 
ment of  the  party,  such  an  acknowledgment  ought  to  contain  an 
unqualified  and  direct  admission  of  a  previous  subsisting  debt, 

1  Bell  V.  Morrison,  1  Feters,  (U.  S.)  S.  851. 
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which  the  party  is  liable  and  willing  to  pay.  On  the  contrary,  he 
held  if  there  be  accompanying  circumstances  which  repel  the  pre- 
sumption of  a  promise  or  intention  to  pay,  —  if  the  expression  be 
equivocal,  yagiie,  and  indeterminate,  leading  to*  no  certain  conclu- 
sion, but  at  best  to  probable  inferences,  which  may  affect  different 
minds  in  different  ways,  —  he  thought  they  ought  not  to  go  to  a 
jury  as  evidence  of  a  new  promise  to  revive  the  cause  of  action. 
And  he  declared  his  opinion  expressly,  that  any  other  course 
would  open  all  the  mischiefs  against  which  the  statute  was  intend- 
ed to  guard  innocent  persons,  and  expose  them  to  the  dangers  of 
being  entrapped  in  careless  conversations,  and  betrayed  by  perju- 
ries. And  it  was  far  from  being  certain,  he  said,  that,  if  the  early 
interpretation  of  the  statute  had  been  adhered  to,  namely,  that 
nothing  but  an  express  promise  should  take  a  case  out  of  the  stat- 
ute, it  would  not  have  generally  been  in  promotion  of  justice. 
These  views  were  recognized  as  sound,  and  the  authority  of  the 
case  was  confirmed,  in  the  subsequent  case,  in  the  same  court,  of 
Moore  v.  Bank  of  Columbia.^ 

218.  The  number  of  occasions  upon  which  this  subject  has,  at 
different  times  within  the  last  half-century,  been  presented  for  the 
consideration  and  judgment  of  the  judicial  tribunals  of  Pennsylva- 
nia, is  remarkable  ;  and  the  decisions  consequent  to  the  attention 
given  it,  by  the  judges  in  that  State,  are  alike  distinguished  for 
consistency  with  each  other  and  an  accordance  with  the  now  pre- 
vailing construction. 2  In  Murray  v.  Tilley,  at  Nisi  Prius,  in  1811, 
where  a  defendant  said,  on  demand  of  payment  being  made,  that 
if  the  note  had  been  presented  to  him  in  time,  he  would  have  paid 
it,  but  that  he  knew  the  statute  of  limitations  would  now  bar  the 
claim,  and  he  would  not  pay  it,  it  was  ruled,  that  a  new  promise 
ought  not  to  be  inferred.^    In  the  District  Court  for  the  city  and 

^  Moore  v.  Bank  of  Columbia,  6  Peters,  (XT.  S.)  R.  86.    Opinion  by  Thompson,  J. 

3  Smith  V.  Free],  Add.  (Penn.)  R.  291 ;  Cowan  v.  Maguaran,  Wallace,  R.  66;  BeU 
V,  M'Call,  1  Brown,  R.  123;  Hudson  v.  Carey,  11  Serg.  &  Rawle,  R.  13 ;  Bailey  v. 
Bailey,  14  Id.  197  ;  Brown  v.  Campbell,  I  Id.  176 ;  Miles  v.  Moodie,3  Id.  21 1 ;  Scull  v, 
Wallace,  15  Id.  231  ;  Bailey  v,  Bailey,  14  Id.  195 ;  Eckart  v.  Wilson,  12  Id.  393;  Pat- 
ton's  Adm'r  v.  Ash,  7  Id.  116  ;  Gallagher  v,  Milligan,  3  Penn.  R.  177  ;  Fries  tr.  Boisse- 
lin,  9  Serg,  &  Rawle,  R.  128;  Guier  v.  Pearce,  2  Browne,  R.  35 ;  Jones  v.  Moore,  5 
Binn.  R.  573 ;  Man  o.  Warner,  4  Whart.  R.  479 ;  Church  v.  Feterow,  2  Penn.  R.  301 ; 
Brown  &  Bridges,  2  Miles,  R.  424 ;  Gleim  v.  Rise,  .6  Watts,  R.  44 ;  Berghaus  v.  Cal- 
houn, 6  Watts,  R.  219 ;  Gylkyson  v.  Larue,  6  Watts  &  S.  R.  218 ;  Thompson  v.  Hop< 
per,  1  Id.  468 ;  Hay  o.  Kramer,  2  Id.  137 ;  Haydock  v.  Tracy,  3  Id.  507 ;  Alison  v. 
James,  9  Id.  380 ;  Magee  v,  Magee,  10  Watts,  R.  172. 

>  Murray  p.  Tilley,  stated  by  the  court  in  Fries  v.  Boisselin,  9  Sei^.  &  Rawle,  R.  128. 
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county  of  Philadelphia,  in  the  same  year,  the  demand  of  the  plain- 
tiff was  for  goods  sold ;  and,  to  a  plea  of  the  statute,  he  replied  a 
new  promise  within  six  years.  The  evidence  was  that  the  defend- 
ant, after  the  expiration  of  six  years,  acknowledged  the  receipt  of 
the  goods,  but  said,  "  he  thought  he  had  paid  for  them,  and  should 
rely  on  the  statute."  Per  Curiam :  "  After  an  action  has  been 
barred  by  the  statute  of  limitations,  a  promise  has  been  deemed 
sufficient  to  revive  it.  An  acknowledgment,  a  very  slight  ac- 
knowledgment, may  be  considered  evidence  of  a  promise,  bat  then 
it  mUst  be  such  an  acknowledgment  as  is  consistent  with  a  promise 
to  pay ;  for  the  promise  is  implied  from  the  acknowledgment. 
The  defendant  said  that  he  had  received  the  goods,  but  thought 
he  had  paid  for  them,  and  would  rely  on  the  statute.  How  is  it 
possible  from  this,  to  imply  a  promise  to  pay  ?  He  had  a  right  to 
rely  on  the  statute ;  and,  although  its  provisions  may  sometimes 
bear  hard  upon  individuals,  we  feel  ourselves  bound  by  the  law  of 
the  land,  as  expressed  by  the  legislature,  in  opposition  to  which 
no  man  has  a  right  to  set  up  his  own  private  opinion."  Jones  v. 
Moore,  decided  by  the  Supreme  Court  of  Pennsylvania  in  1818,^ 
has  been  regarded  as  a  return,  in  that  State,  to  the  doctrine  that 
the  statute  was  an  act  of  the  legislature^  and,  as  suchy  ought  to  be 
carried  fully  into  effect.^  The  views  expressed  by  Chief  Justice 
Tilghman  in  this  case  are  clearly  expressive  of  the  law  as  it  is  now 
generally  understood  to  be.  He  says :  ^'  If  six  years  elapse  after 
the  cause  of  action  accrued,  there  can  be  no  recovery,  although 
the  debt  is  not  extinguished.  It  remains  due  in  conscience^  and  is  a 
good  consideration  for  a  new  promise.  It  remains  in  some  re- 
spects due  in  law^  too ;  for,  if  the  defendant  omits  to  plead  the  act 
of  assembly,  he  is  considered  as  having  waived  the  benefit  of  it, 
and  the  plaintiff  may  recover  against  him.  The  lettiars  of  the  de- 
fendant are  said  to  contain  an  acknowledgment  of  the  debt,  which, 
as  the  plaintiff's  counsel  contends,  is  sufficient,  per  se^  to  take  the 
case  out  of  the  statute,  not  because  it  is  evidence  of  a  new  promise, 
but  because  it  revives  the  debt.^  There  is  some  confusion,  and 
perhaps  some  inconsistency,  in  the  cases  on  this  subject ;  btit  it  ap* 
pears  to  me^  from  the  reason  of  the  thing ^  and  from  a  review  of  all 
the  cases  J  that  an  acknowledgment  of  the  debt  can  only  he  considered 

^  Gnier  v.  Pearce,  2  Browno,  R.  35. 

'  Jones  V.  MoorOi  5  Binn.  R.  573. 

«  Per  Huston,  J.,  in  Man  v.  Warner,  4  Whart.  B.  479. 
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OB  evidence  of  a  new  promise,  or,  what  is  pretty  much  the  same  thing 
in  substance,  as  a  circumstance  from  which  the  law  wiU  imply  a  new 
promise.  To  consider  this  matter  on  principle,  when  the  defend- 
ant pleads  non  assumpsit  infra  sex  annas,  and  the  plaintiff  replies 
assumpsit  infra  sex  annas,  how  can  the  issue  be  found  for  the 
plaintifif  without  proof  of  a  promise,  express  or  implied,  within  sfx 
years  ?  It  is  the  verj  point  and  the  only  point  in  issue.  I  cannot 
comprehend  the  meaning  of  reviving  the  old  debt,  in  any  other 
manner  than  by  a  new  promise."  Yeates,  J.,  observed :  "  My 
judgment  is  not  yet  prepared  to  go  to  the  extent  of  some  of  the 
cases  decided  on  this  subject.  We  are  told  in  the  books  that  an 
acknowledgment  of  a  debt  is  only  evidence  of  a  promise  to  pay  it. 
Where  it  is  accompanied  by  circumstances,  or  declarations  that 
the  party  means  to  insist  on  the  benefit  of  the  statute,  no  promise 
to  pay  can  possibly  be  implied  without  violating  the  truth  of  the 
case."  The  views  expressed  by  these  two  learned  judges  lie  at 
the  foundation  of  the  modern  decisions  to  which  we  have  referred 
in  England,  and  of  those  of  the  Supreme  Court  of  the  United 
States.  In  Fries  v.  Boisselin,^  the  defendant's  words  were  wholly 
inconsistent  with  a  promise  to  pay. 

The  above  construction  has  ever  been  tenaciously  maintained  in 
Pennsylvania,  and  has  been,  if  possible,  more  clearly  defined  and 
illustrated.  In  giving  the  opinion  of  the  court,  in  Gleim  v.  Rise, 
in  the  Supreme  Court  of  Pennsylvania,^  Huston,  J.,  in  reference 
to  the  loose  construction  at  one  time  given  to  the  statute  in  re- 
spect to  acknowledgments,  observed,  that,  some  twenty  years  ago, 
that  court'  began  to  retrace  its  steps  ;  and  that  its  latest  decisions 
say,  that,  in  order  to  take  a  case  out  of  the  operation  of  the  stat- 
ute, it  must  be  proved  that  the  defendant  admitted  the  debt  to  be 
still  due ;  and  that  if  any  declaration  be  made  by  the  party  at  the 
time,  inconsistent  with  a  promise  to  pay,  the  court  is  bound  to  in- 
struct the  jury  that  there  is  not  sufficient  evidence  from  which  to 
infer  a  new  promise.  By  Chief  Justice  Gibson,  in  giving  the  . 
opinion  of  the  Supreme  Court  of  Pennsylvania,  in  Berghaus  v. 
Calhoun,^  the  doctrine  of  acknowledgment,  as  understood  by  this 
court,  is  thus  laid  down :  ^'  An  acknowledgment  of  indebtedness, 

1  Fries  v.  Boisselin,  9  Serg.  &  Rawie,  R.  128. 

3  Gleim  t;.  Rise,  6  Watts,  (Penn.)  R.  44.    Cases  cited,  Gallagher  v.  Milligan,  3  Peon. 
R.  179 ;  Church  v.  Feterow,  2  Id.  301. 
<  Bergbaos  v,  Calhoun^  6  Watts,  (Penn.)  R.  219. 
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though  not  itself  a  promise,  is  held  to  be  evidence  of  it.  In  this 
we  see  a  remnant  of  that  judicial  repugnance  to  the  statute  of 
limitations,  which  had  at  one  time  nearly  abolished  it.  It  follows 
neither  necessarily  nor  naturally  that  the  acknowledged  existence 
of  a  debt,  barred  only  so  far  as  regards  the  means  of  its  enforce- 
ment, implies  a  promise  to  pay  it ;  and  an  express  promise  it  is 
not  pretended  to  be.  It  is  but  the  connection  of  a  fact,  which  the 
plaintiff  might  prove  as  effectively  by  any  other  evidence ;  for  it  is 
a  postulate  of  the  doctrine  that  the  statute,  which  takes  away  the 
remedy,  leaves  the  existence  of  the  duty  untouched.  Were  the 
fact  of  indebtedness,  therefore,  the  efficient  cause  of  the  promise, 
the  statute  would  be  a  dead  letter ;  for  the  plaintiff  would  make 
out  a  case  to  recover  in  consistence  with  it,  by  making  out  his 
original  demand.  But  a  naked  duty,  or  moral  obligation,  though 
a  sufficient  consideration  for  an  express  promise,  raises  no  pre- 
sumption by  implication  of  law ;  consequently,  though  we  might 
accurately  suppose  the  recognition  of  a  debt  to  be  evidence  of  con- 
sideration, we  might  not,  agreeably  to  admitted  analogies,  suppose 
it  to  be  evidence  of  a  promise,  because  it  is  equally  consistent  with 
a  declared  determination  not  to  pay.  It  is  established,  however, 
by  decisions  we  dare  not  shake,  that  it  may,  by  legal  intendment, 
be  evidence  of  a  promise  ;  yet  to  avoid  the  uncertainty  and  insen- 
sible encroachment  on  the  statute,  that  would  ensue,  did  we  at- 
tempt to  shape  our  course  by  the  lights  and  shadows  of  former 
precedents,  we  may  require  the  acknowledgment  of  the  demand, 
as  a  debt  of  legal  obligation,  to  be  so  distinct  and  palpable^  in  its 
extent  and  form,  as  to  preclude  hesitation."  These  late  cases  in 
Pennsylvania  are  supported  by  other  late  cases  ;  ^  and  in  still  later 
cases,  the  language  of  the  court  is,  that  ^^  the  acknowledgment  of 
a  debt  ought  to  be  plain,  unambiguous,  express,  and  so  distinct 
and  palpable  in  its  extent,  as  to  preclude  hesitation."  ^ 

214.  In  the  State  of  New  York,  in  the  Supreme  Court,  in  1809, 
Sluby  t;.  Champlin,^  the  court  say,  that  it  is  generally  received  as 
law,  that  if  a  party  acknowledges  a  debt,  it  is  such  a  waiver  of  the 

1  See  Magee  V.  Magee,  10  Watts,  (Peon.)  R.  172;  Hogan  v.  Bear,  5  Id.  41 ;  Thomp- 
son V,  Hopper,  1  Watts  &  S.  R.  468 ;  Hay  v,  Kramer,  2  Id.  137 ;  Haydock  t;.  Tracy,  3 
Id.  507  ;  Brown  v.  Bridges,  2  Miles,  R.  424. 

'  Gylkyson  v,  Larae,  6  Watts  &  S.  (Penn.)  R.  218;  Allison  v.  James,  9  Id.  380.  A 
petition  for  benefit  of  the  insolvent,  with  a  schedule,  containing  an  outlawed  debt,  is 
not  an  admission  sufficient,  in  Pennsylrania,  to  reyire  it.    Brown  v.  Bridges,  ntprcu 

'  Sluby  v.  Champlin,  4  Johns.  R.  460. 
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protection  of  the  statute  as  repeh  the  presumption  of  payment.  At 
and  before  that  time  it  was  the  received  construction,  that  an  ac- 
knowledgment was  recognized  on  the  ground  of  rebutting  a  pre- 
sumption of  payment,  and  not  on  the  ground  of  a  new  promise.  In 
1814,  in  Danforth  v.  Culver,^  however,  it  was  held,  by  the  same 
court,  that  an  acknowledgment  does  not  revive  the  old  debt,  but 
is  evidence  only  of  a  new  promise,  of  which  the  former  debt  is  the 
consideration.  "  It  is  not  reconcilable,"  the  court  say,  "  with 
common  sense,  to  say  that  the  bare  admission  of  the  execution  of 
the  notes,  in  this  case,  accompanied  with  a  declaration  that  the 
party  meant  to  avail  himself  of  the  statute  of  limitations,  shall  be 
evidence  of  a  promise,  when  the  party  protests  against  paying,  and 
against  his  liability."  And  the  court  recognize  and  rely  upon 
Murray  v.  Tilley,  and  Jones  v.  Moore,  in  Pennsylvania,  before 
cited,  and  the  opinion  of  Washington,  J.,  in  Reid  v.  Wilkinson,  in 
the  Circuit  Court  of  the  United  States,  before  cited.  In  Lawrence 
V.  Hopkins,^  the  court  held  the  evidence  not  sufficient,  stating  that 
it  showed  neither  an  express  nor  an  implied  promise,  but  the 
contrary,  as  the  plaintiff  considered  the  demand  unjust.  In  Sands 
V.  Oelston,^  which  contains  an  able  and  elaborate  opinion  of  Spen- 
cer, J.,  it  was  decided,  that,  if  at  the  time  of  the  acknowledgment, 
it  was  qualified  in  a  way  to  repel  the  presumption  of  a  promise  to 
pay,  then  it  was  not  evidence  of  a  promise  sufficient  to  revive  the 
debt.  This  case  has  been  appealed  to  in  subsequent  cases  in  the 
same  State,  as  establishing  the  true  construction. 

At  a  later  period,  the  Supreme  Court  of  New  York  have  declared 
(opinion  of  the  court,  by  Marcy,  J.),  after  adverting  to  the  dis- 
favor with  which  English  and  American  courts  have  regarded  the 
statute  of  limitations,  —  a  circumstance  which  had  gone  far  towards 
depriving  defendants  of  all  the  benefits  designed  for  them, — 
that  the  unqualified  and  unconditional  acknowledgment  of  a  debt 
is  adjudged  in  law  to  imply  a  promise  to  pay  ;  but  an  acknowledg- 
ment of  its  original  justice,  without  recognizing  its  present  exist- 
ence, is  not  sufficient ;  that  the  language  used  by  the  party  is  to 
be  interpreted  according  to  the  meaning  and  intention  of  the 
speaker  ;  and  that  anything  going  to  negative  bl  promise  is  to  be  re- 
garded as  qualifying  every  other  expression  used.    The  statute, 

1  Danforth  v.  Calvcr,  11  Johns.  R.  146. 
^  Lawrence  v.  Hopkins,  13  Johns.  R.  511. 
*  Sands  v,  Gelston,  15  Johns.  R.  511. 
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the  court  considered,  was  intended  as  one  of  repose^  and  that  char- 
acter, they  considered,  should  be  maintained.^  Giiief  Justice 
Savage,  in  giving  the  opinion  of  the  court,  in  Hancock  v.  Bliss,^ 
says,  "  the  language  of  Judge  Story,  in  Bell  v.  Morrison,  had  been 
cited  and  adopted  in  this  court,  and  in  the  court  for  the  correction 
of  erfors." 

215.  The  construction  laid  down  and  established  by  the  courts 
of  Pennsylvania  and  New  York  has  received  the  entire  approba- 
tion of  the  Supreme  Court  of  Massachusetts.  Thus  where  the 
defendant,  upon  an  order  and  an  account,  said  at  different  times, 
^^  he  had  a  due  bill  against  the  plaintiff,  on  which  the  order  ought 
to  have  been  applied,  and  given  up,  and  he  owed  him  nothing," 
"  the  due  bill  was  either  lost,  or  given  up,  and  the  order  and  ac- 
count ought  to  have  been  settled,"  ^'  ho  had  another  due  bill, 
and  his  claims  would  cover  all  the  plaintiff's  claims  against  him  ; 
the  whole  ought  to  have  been  settled,  and  he  owed  the  plaintiff 
nothing,"  ^^  the  due  bill  was  given  up,  and  the  order  and  ac- 
count ought  to  have  been  cancelled,"  "  if  he  owed  the  plaintiff 
anything  he  would  pay  him,  but  he  owed  him  nothing,"  —  these 
expressions,  it  was  adjudged,  had  not  the  effect  to'  take  the  case 
out  of  the  statute.  Putnam,  J.,  who  delivered  the  opinion  of  the 
court,  referred  to  tlie  more  important  decisions  in  Pennsylvania 
and  New  York,  and  said,  expressly,  that  the  views  of  the  court 
were  m  accordance  with  those  in  the  case  of  Danforth  v.  Culver, 
in  the  latter  State,  which  has  been  cited.  The  court,  in  other 
words,  recognized  and  acquiesced  in  the  construction,  that  the  ad- 
mission of  a  debt  must  be  consistent  with  a  promise,  and  that  if  it 
be  accompanied  with  a  declaration  that  the  party  intended  to  avail 
himself  of  the  statute,  it  is  insufficient  to  avoid  the  bar  of  the 
statute.^  * 

The  above  csise  of  Bangs  v.  Hall  may  be  considered  a  leading 
case  in  Massachusetts.^  It  had,  said  Mr.  Justice  Morton,  in  de- 
livering the  opinion  of  the  court,  in  Bailey  et  al.  v.  Crane,*  been 

1  Purdy  V.  Austin,  3  Wend.  R.  187. 

3  Hancock  v.  Bliss,  7  Wend.  R  267.  And  see  also  Bradley  v.  Field,  3  Id.  272 ; 
Stafford  v,  Bryan,  Id.  535;  Gaylord  v.  Van  Loan,  15  Id.  308;  Allen  v.  Webster,  Id. 
284 ;  Stafford  v.  Richardson,  Id.  302 ;  Clarke  v.  Dutcher,  9  Cowen,  R.  674. 

>  Bangs  V.  Hall,  2  Pick.  R.  368. 

*  In  Gardner  v.  Tudor,  8  Pick.  R.  206,  tihe  court  saw  no  reason  to  vary  from  the 
doctrine  laid  down  in  Bangs  v.  Hall. 

*  21  Pick.  R.  323  (in  1838). 
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well  considered,  and  was  everywhere  acknowledged  to  be  sound 
law.  "  The  principles  there  laid  down,"  said  he,  "  are,  that  to 
take  a  case  out  of  the  statute  of  limitations,  there  must  be  either 
an  express  promise  to  pay,  or  an  unqualified  acknowledgment  of 
indebtedness."  In  the  latter  case,  the  law  will  imply  a  promise  to 
pay.  This  implication  may  be  rebutted,  not  only  by  a  condition 
or  qualification  of  the  acknowledgment,  but  also  by  an  express  re- 
fusal to  pay,  or  by  a  reliance  on  the  statute,  or  by  any  other  cir- 
cumstance which  shows  a  determination  not  to  renew  a  promise  to 
pay.  What  was  set  up  as  an  acknowledgment  amounting  to  an 
implied  promise  in  this  case  was  a  letter  directed  to  the  plaintiff 
by  the  defendant  which  was  as  follows :  "  I  received  your  note  yes- 
terday. I  hasten  to  inform  you  that  next  week  I  shall  be  able  to 
send  Mr.  T.  G.  a  statement  of  my  property,  and  ask  for  a  dis- 
charge. I  should  have  done  this  before,  but  since  I  have  been 
back,  I  have  been  sick,  and  have  been  obliged  to  work  for  my 
board.  I  have  large  demands  on  the  merchants,  S.  &  A.,  but  can- 
not collect  them,  and  presume  I  never  shall."  Per  Morton,  J. : 
*'  The  letter  contains  no  express  promise.  And  although  it  may, 
perhaps,  imply  an  acknowledgment  of  indebtedness  ;  yet,  if  so,  it 
contains  such  qualifications  and  explanations  as  to  exclude  any 
implication  of  a  promise  to  pay.  The  defendant  does  not  obviously 
contemplate  a  payment  of  the  note,  but  avows  his  inability  to  pay, 
desires  a  discharge  without  payment,  and  clearly  does  not  express 
a  willingness,  much  less  assume  an  obligation,  to  pay."  ^ 

216.  The  courts  in  Maine,  without  hesitation  and  most  emphat- 
ically, recognize  the  construction  as  laid  down  by  the  courts  in  the 
above-mentioned  States.  The  leading  case  is  Perley  v.  Little,' 
where  the  defendant  said,  "  If  I  owe  you  anything,  I  will  pay  you, 
but  I  owe  you  nothing  " ;  the  court  adjudged  that  the  bar  of  the 
statute  was  not  avoided  by  the  acknowledgment.  The  words,  '^  I 
owe  you  nothing,"  the  court  considered,  were  at  least  a  balance 

^  See  also  Barnard  v.  Bartholomew,  22  Pick.  R.  291 ;  Sumner  v.  Samner,  1  Met.  R. 
394.  In  Webber  v.  President,  &c.  of  Williams  College  (23  Pick.  R.  302),  a  letter  from  the 
treasurer  of  the  college  to  the  plaintiff,  in  answer  to  a  demand  of  payment,  proposed 
that  if  the  plaintiff  would  forbear  bringing  his  action  at  that  time,  he  should  have  the 
Bame  rights  for  one  year  more  than  he  then  had.  The  plaintiff,  in  reply,  stated  that  be 
would  not  postpone  bringing  his  action,  but  in  fact  did  so,  until  after  the  six  years  had 
elapsed.  The  court  was  of  opinion  that  this  was  a  sufficient  compliance  with  the  offer 
of  the  defendants ;  that  they  were  bound  by  it,  and  that  it  was  a  good  wairer  of  the 
statute. 

*  Perley  v.  Little,  3  Greenl.  (Me.)  R.  97. 
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for  the  preceding  canditwnal  promise.  And  even  without  this,  the 
court  thought  the  conditional  promise  would  not  avail,  as  the  case 
presented  no  proof  that  the  defendant  did  then  owe  the  plaintiff 
anything.  In  this  case,  Chief  Justice  Mellen  thought  it  unneces- 
sary to  examine  the  long  catalogue  of  decisions  upon  the  question. 
Tliey  were,  he  asserted,  in  many  instances,  contradictory,  and  often 
presenting  distinctions  which  now  appear  to  be  more  nice  than 
wise,  and  more  ingenious  than  substantial.  Less  refinement  would 
have  left  the  law  upon  the  subject  more  certain  ;  and  would  more 
effectually  have  produced  the  beneficial  consequences  anticipated 
to  result  from  such  a  statute.  In  the  construction  of  contracts, 
continued  the  learned  judge,  the  courts  are  always  desirous  of  as- 
certaining the  meaning  of  the  parties ;  and  if  consistent  with  legal 
principles,  of  carrying  that  meaning  into  effect :  and  it  was  not 
easy  to  perceive  why  so  plain  a  rule  should  have  been  departed 
from,  in  many  instances  in  the  construction  of  those  expressions, 
relied  upon  as  amounting  to  a  new  promise,  or  an  acknowledg- 
ment of  a  debt.  He  recognized  the  introduction  of  a  more 
rational  and  consistent  construction  as  having  received  high  judi- 
cial sanctions.^  In  a  later  case,  where  the  defendant  acknowledged, 
that,  within  six  years,  from  the  commencement  of  the  action,  the 
plaintiff's  claim  ^'  was  once  due,  but  that  he  had  paid  it  years  before 
by  having  an  account  against  him,"  it  was  held  no  sufficient  acknowl- 
edgment, the  court  saying :  ^^  It  would  be  a  most  unauthorized  per- 
version of  language,  worthy  only  of  the  old  caseSy  which  have  been  so 
justly  repudiated^  to  extract  from  what  the  defendant  said  an  ad- 
mission that  he  was  then  indebted  to  the  plaintiff."  ^ 

217.  In  the  Supreme  Court  of  Connecticut,  the  court  refer  to 
the  case  before  cited  of  Sands  v,  Gelston,  in  iKTew  York,  in  which 
they  consider  the  principles  of  law  applicable  to*  questions  of  ac- 
knowledgment to  be  settled  in  a  manner  conformable  to  the  mean- 
ing of  the  legislature.  Therefore,  where  the  defendant,  in  an 
action  on  a  promissory  note,  to  which  was  pleaded  the  statute, 
had  said,  ^'  that  such  note  had  been  paid,  by  the  services  of  his 

^  Thig  caae  was  expresslj  recognized  in  Porter  v.  Hill,  4  Greenl.  (Me.)  B.  41 ;  in 
Miller  v.  Lancaster,  Id.  159 ;  in  Thayer  v.  Mills,  2  Shep.  R.  300;  in  Lombard  v.  Pease, 
Id.  349 ;  in  Oakes  v.  Mitchell,  3  Shep.  B.  360 ;  and  in  Coffin  v.  Bncknam,  3  Fairf. 
B.  471. 

^  Brackett  v.  Monntfort,  3  Fairf.  B.  72.  And  see  I>eshon  i;  Eaton,  4  Greenl.  B. 
413 ;  Warren  Academy  v,  Starret,  3  Shep.  B.  443 ;  M'Clellan  v.  Crofton,  6  Greenl.  B, 
346. 
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wife,  in  a  dwelling-house  of  the  plaintiff,"  and  the  plaintiflF  proved 
that  payment  had  not  been  so  made,  it  was  held  that  this  ac- 
knowledgment did  not  amount  to  evidence  of  a  new  promise.  A 
debt,  the  court  said,  being  barred  hy  the  statute,  the  defendant  is 
entitled  to  take  advantage  of  it,  unless  he  consents  to  relinquish 
its  protection,  either  expressly,  or  by  evident  implication.^  The 
established  principle  of  law,  says  Chief  Justice  Hosmer,  in  a  sub- 
sequent case,  may  be  expressed  in  the  following  manner :  "  An 
unqualified  and  unconditional  acknowledgment  of  a  debt  as 
originally  just  and  yet  subsisting,  removes  the  bar  of  the  statute 
of  limitations."  ^ 

218.  The  Supreme  Court  of  New  Hampshire,  in  the  year  1828, 
recognize  the  better  opinion  at  that  day  to  be,  that  an  acknowl- 
edgment of  a  debt  is  only  evidence  from  which  a  jury  may,  if  there 
be  nothing  to  the  contrary,  infer  a  promise  which  will  take  a  case 
out  of  the  statute  ;  and  that  a  jury  cannot  infer  a  promise  from 
such  an  acknowledgment,  when  the  party  who  makes  it  expresses 
at  the  time  an  intention  not  to  pay  it.  In  this  case,  the  maker  of 
a  note  authorized  an  agent  to  offer  thirty  dollars  for  the  note,  and 
the  offer  not  being  accepted,  was  held  not  to  revive  the  debt  against 
a  plea  of  the  statute.^  Again,  in  1830,  when  a  case  is  to  be  taken 
out  of  the  statute  of  limitations,  by  a  new  promise  raised  by  impli- 
cation of  law,  from  the  acknowledgment  of  the  party,  such  ac- 
knowledgment ought  to  contain  an  unqualified  and  a  direct  admis- 
sion of  a  subsisting  debt,  which  he  is  liable  and  willing  to  pay.^ 
And  the  court  admitted  to  be  sound  law  what  is  laid  down  by  Mr. 
Justice  Story,  in  Bell  v.  Morrison,  before  given. 

219.  The  Supreme  Court  of  Vermont,  in  the  year  1839,  in  the 
case  of  Phelps  v.  Stewart,^  say :  '^  It  is  settled  law  in  this  State, 
that  an  unqualified  acknowledgment  of  the  debt  as  unpaid  and 
still  subsisting  is  evidence  from  which  a  new  promise  to  pay  is  to 
be  inferred.     In  deciding  what  shall  amount  to  such  an  ackuowl- 

1  Marshall  v,  Dalliber,  5  Conn.  R.  480. 

*  De  Forest  v.  Hant,  8  Conn.  R.  185.  See  al90  Belknap  v.  Gleason,  11  Id.  160 ; 
Anstin  v,  Bostwick,  9  Id.  496 ;  Peck  i;.  Botsford,  7  Id.  172;  all  showing  that  a  new 
promise  is  the  ground  upon  which  an  acknowledgment  is  binding.  [But  such  an 
acknowledgment,  if  accompanied  by  a  claim  that  the  debt  is  barred  by  the  statute,  doea 
not  remove  the  bar.    Sanford  v.  Clark,  29  Conn.  457.] 

'  Atwood  i;.  Colbnm,  4  N.  Hamp.  R.  315. 

«  Russell  V.  Cop,  5  N.  Hamp.  R.  154.  See  also  Bank  t^.  Sullivan.  6  Id.  124 ;  Blair 
V.  Drew,  Id.  235  ;  Kclley  v.  Sanborn,  Id.  46  ;  Klttredge  v.  Brown,  9  Id.  377. 

*  Phelps  V.  Stewart,  12  Yt.  R.  263. 
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edgment,  we  have  discarded  the  old  rule  of  construction,  which  had 
nearly  operated  to  repeal  the  statute^  and  we  now  hold  that  the  con- 
duct and  declarations  of  the  party  shall  be  understood  in  their 
natural  and  obvious  sense,  as  if  applied  to  any  other  subject."  ^ 

220.  In  Virginia,  Parker,  J.,  in  Aylett's  Executor  v.  Robinson  ^ 
(decided  in  1837),  says  :  "  The  modem  decisions  discarding  the 
distinctions  and  refinements  which  had  gone  nigh  to  repeal  the 
statute  of  limitations,  and  justly  considering  it  as  an  act  of  repose, 
to  protect  against  long-dormant  claims,  even  when  they  might  not 
have  paid,  hare  re-established  the  doctrine  settled  in  England,  soon 
after  the  making  of  the  statute  of  21  James  I.  c.  16,  from  which 
our  law  is  taken,  namely,  that  the  subsequent  promise  or  acknowl- 
edgment to  take  the  case  out  of  the  statute  ought  to  be  such  a  one 
as,  if  declared  upon,  would  support  an  action  of  itself;  that  is,  it 
must  be  an  express  promise  to  pay,  or  such  an  acknowledgment  of 
a  balance  then  due,  unaccompanied  by  reservations  or  conditions, 
as  that  a  jury  ought  to  infer  it  a  promise  to  pay."  ^ 

^  See,  to  the  same  effect,  Barlow  v.  Bellamy,  7  Yt.  R.  54 ;  [Stevens  v.  Hewett,  30  Vt. 
(I  Shaw,)  262.  A  proposition  to  pay  a  specific  sum  in  compromise,  if  accepted  within 
a  certain  time,  otherwise  the  ofier  to  go  for  nothing,  will  not  take  a  claim  out  of  the 
operation  of  the  statute.  Slack  v.  Norwich,  32  Yt.  (3  Shaw,)  818.  A  receipt  in  full, 
excepting  a  specified  item,  "  which  may  be  adjusted  as  the  facts  may  prove,"  tukes  such 
items  ont  of  the  statute.  Sweet  v.  Hubbard,  36  Yt.  (I  Yea.)  294.  An  agreement  to 
pay  part  of  the  debt,  on  condition  that  it  shall  be  in  full  satisfaction  of  the  whole  claim, 
does  not  avoid  the  statute.  Bowker  v,  Harris,  30  Yt.  (I  Shaw,)  424.  And  see  also 
Phelps  V,  Williamson,  26  Yt.  (3  Deane,)  230;  Hayden  v.  Johnson,  Id.  768 ;  and  post, 
4  231,  note.] 

*  9  Leigh,  R.  45. 

'  It  was  proved,  in  this  case,  that  the  testator  had,  within  the  time  limited,  been  ap- 
plied to  for  a  settlement,  when  he  said  :  "  I  am  too  unwell  to  settle  now ;  when  I  am 
better  I  will  settle  your  account."  The  court,  with  the  exception  of  the  president 
(Tucker),  were  of  opinion  that  this  was  not  such  an  acknowledgment  of  the  debt  as 
took  it  ont  of  the  statute.  In  Butcher  v.  Hixton,  4  Leigh's  R.  519,  in  1833,  Carr,  J., 
quotes  at  length  and  with  approbation  from  the  opinion  of  Best,  Ch.  J.,  in  A'Court  v. 
Cross,  supra,  and  in  Scales  v.  Jacob,  supra  ;  and  from  the  opinion  of  Lord  Tenterden, 
in  Tanner  v.  Smart,  supra.  The  same  judge,  in  Farmers'  Bank  v.  Clarke,  4  Leigh,  R. 
603,  said,  that  the  more  recent  and  the  more  rational  decisions  considered  the  statute  of 
limitations  as  one  of  repose,  which  ought  to  receive  from  the  coarts  a  firm  and  just 
support  In  Sutton  v.  Bumess,  9  Leigh,  R.  381  (1838),  the  defendant  admitted  the 
plaintiff's  account  to  be  just,  but  said  at  the  same  time  that  he  had  some  offsets,  and 
afterwards  promised  to  settle  all  differences  and  accounts  fairly,  and  not  to  plead  the 
statute.  This  was  held  to  be  insufficient  to  defeat  a  plea  of  the  statute,  because  the  de- 
fendant did  not  acknowledge  or  promise  to  pay  an  ascertained  balance ;  the  acknowl- 
edgment being  only  of  an  unsettled  account  on  which  the  balance  might  tnm  out  to  be 
greater  or  less,  according  to  the  difficulty  of  explaining  the  original  transactions.  And 
see  Joynes's  Essay  npon  "  The  Act  of  the  General  Assembly  of  Yirginia,  passed  April 
3, 1838,  entitled,"  &c  pp.  106-123. 
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221  An  acknowledgment  in  Maryland  must  be  of  a  present 
subsisting  debt,  unaccompanied  bj  any  qualification  or  declaration, 
wbich,  if  true,  would  exempt  tbe  defendant  from  moral  obligation 
to  pay.  There  must,  say  Uie  courts  of  that  State,  be  more  than 
an  admission  that  the  debt  is  unpaid,  and  there  must  be  admission 
or  proof  that  the  debt  ever  existed.^  As  late  as  the  year  1840, 
Dorsey,  J.,  in  delivering  the  opinion  of  the  court,  says :  "  The  ac- 
knowledgment of  a  debt,  to  take  it  without  the  statute,  if  not 
made  in  express  terms,  must  be  evidenced  at  least  by  facts,  satis- 
factorily showing  the  admission  of  the  debtor  that  the  debt  had 
never  been  paid."  * 

222.  In  Delaware,  the  admission  must  amount  to  an  acknowl- 
edgment of  a  subsisting  debt ;  ^  and  the  acknowledgment  in  such 
case  will  take  the  case  out  of  the  statute  without  an  express  prom- 
ise to  pay  it.* 

223.  Although  in  North  Carolina,  it  was  held,  in  McLinn  v. 
McNamara,^  that  a  promise  to  settle  an  account  was  an  admission 
of  a  subsisting  liability,  and  an  engagement  to  pay  any  balance 
that  might  be  found  due  upon  such  settlement ;  yet  in  HcOlenney 
V.  Fleming,^  it  was  held,  that  where  the  debtor,  at  the  time  of  his 
acknowledgment,  either  refuses  to  pay  the  debt,  or  offers  a  smaller 
sum,  saying,  that  if  his  offer  is  not  accepted,  he  will  plead  the 
statute,  a  promise  to  pay  cannot  be  implied.  The  general  rule 
recognized  by  the  courts  of  that  State  is,  that  there  must  be  a  prom- 
ise, express  or  implied,  ^^  something  that  indicates  an  existing 
willingness  or  intention  to  pay,  or  remain  bound."  ^  In  this  case. 
Chief  Justice  Ruffin  said,  it  seemed  to  the  court,  that,  although  a 
party  acknowledged  that  he  contracted  a  debt,  and  that  he  has  not 
paid  it,  yet  if  he,  at  the  same  time,  insist  that  the  statute  of  limita- 

1  Oliver  V,  Gray,  I  Harr.  &  Qill,  (Md.)  R.  204 ;  Rogers's  Ex'r  o.  Waters,  3  Gill  & 
Johns.  (Md.)  R.  69 ;  Frey  v.  Kirk,  4  Id.  509 ;  Eeplinger  v.  Griffith,  S  Id.  296 ;  Kent  v. 
Wilkinson,  5  Id.  497 ;  Sotheron  v.  Hardy,  S  Id.  133 ;  [Stockett  v.  Sasseer,  S  Md.  374  ; 
Dawson  v.  King,  20  Md.  442.^ 

*  Beltehoover  v.  Yewell,  11  Gill  &  Johns.  R.  216. 
'  Waples  V.  Layton,  3  Barring.  (Del.)  R.  508. 

«  Black's  Bx'rs  0.  Reybold,  Id.  528. 

*  2  Dev.  &  Batt.  R.  82. 

*  Ibid.  129. 

'  Smallwood  v.  Smallwood,  2  Der.  &  Batt  R.  830.    And  see  Bank  of  Newbem  v.  , 
Sneed,  3  Hawk.  R.  500 ;  Ferguson  v.  Taylor,  1  Hayw.  R.  20 ;  Mardn  0.  Wangh,  2 
Dev.  &  Ban.  R.  517;   [McCurry  v.  McKesson,  4  Jones,  Law,  (N.  C.)  510;  MUls  v. 
T»ber,  5  Jooes,  Law,  (N.  C.)  412.] 
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tions  exonerates  him  from  liability^  and  upon  that  ground  refuses 
to  pay,  the  bar  of  the  statute  in  such  case  is  not  removed.  It 
cannot  be  implied,  he  maintained,  that  the  party  expressly  prom- 
ised to  do  a  thing,  which,  it  is  proved,  he  expressly  refused  to  do. 

224.  The  decisions  upon  the  subject  of  new  promises  and  ac- 
knowledgments have  not  been  as  uniform  in  Soxith  Carolina  as 
those  of  most  of  the  other  States,  though  the  now  settled  construc- 
tion of  the  statute  in  that  State  on  the  subject  is  not  very  different 
from  that  which  appears  to  have  been  established  in  the  States 
above  mentioned.  In  delivering  the  opinion  of  the  court,  in 
Young  V.  Monpoey,^  Johnson,  J.,  said :  "  I  do  not  intend  to  be 
understood  as  laying  down  the  doctrine  broadly,  that  nothing  short 
of  a  direct  and  positive  promise  will  revive  a  debt  already  barred  ; 
if  there  be  an  unequivocal  admission  that  the  debt  is  still  due  and 
unpaid,  unaccompanied  by  any  expression,  declaration,  or  qualifi- 
cation indicative  of  an  intention  not  to  pay,  the  state  of  facts  out 
of  which  the  law  implies  a  promise  is  then  present,  and  the  party 
is  bound  by  it."  The  acknowledgment  of  the  party  in  this  case  to 
which  this  language  of  the  court  was  applied  was :  "  He  had  not 
been  served  with  a  notice  of  protest,  and  therefore  had  nothing  to 
do  with  it  (the  note)  ;  but  if  he  had  been  regularly  notified,  it 
would  have  been  paid  long  ago."  It  was  held  insufficient.  Sub- 
sequently it  was  held,  that  where  a  note  is  barred  by  the  statute, 
there  must  be  an  express  promise  to  pay,  or  an  unequivocal  ad- 
mission of  an  existing  debt,  unaccompanied  by  any  qualification 
showing  an  intention  not  to  pay,  in  order  to  revive  it.* 

1  2  Bfiil.  R.  27S. 
'  «  Alcock  V.  Ewan,  2  Hill,  R.  326 ;  cited  in  2  Rice's  Dig.  of  S.  C.  R.  87.  See  also 
Copen  V,  Aaburn,  2  BaiL  R.  28d,  where  an  offer  to  pay  a  few  dozen  of  wine  on  account 
of  the  debti  for  the  purpose  of  getting  the  note  out  of  the  creditor's  hands,  was  not  suf- 
ficient. To  the  same  efiect,  Holbreck  v.  Hunt,  1  M'MuUan's  Law  R.  197  (in  1841), 
cited  in  Jo^mes's  Essay  on  the  Act  of  Limitations  of  Virginia ;  and  Lockhart  v, 
Eave's  Adm'r,  Columbia,  May  Term,  1838,  Rice's  Dig.  supra.  Where  a  defendant 
admitted  an  account,  but  said,  "  there  was  a  discount  to  a  greater  amount,  and  that  he 
would  therefore  not  pay  it,"  the  acknowledgment  was  not  such  as  to  take  the  case  out 
of  the  statute.  Adm'r  of  Lee  v.  Polk's  Ex'rs,  4  M'Cord,  R.  215.  There  are  other 
decisions  of  South  Carolina,  of  an  earlier  date,  different,  as  for  instance,  "  the  note  had 
not  been  paid,  and  that  he  would  not  pay  it,  unless  compelled  by  law,  as  it  was  out  of 
date,  and  he  had  received  no  consideration  for  it,"  was  held^sufSdent  to  take  the  debt 
out  of  the  statute.  Lee  v.  Perry,  3  M'Cord,  R.  552 ;  Rice's  Dig.  supra,  [But  it  is 
still  the  doctrine  in  South  Carolina,  that  a  slight  acknowledgment,  before  the  statute  has 
become  a  bar,  is  sufficient  to  take  the  case  out  of  the  statute.  Deboach  r.  Turner,  7 
Rich.  (S.  C.)  143.] 
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225.  There  is  no  State  in  which  the  courts  have  been  more  uni- 
formly strict  in  their  construction  of  the  statute  in  respect  to  new 
promises  and  acknowledgments,  than  Kentucky.  In  Bell  v.  Admin- 
istrators of  Rowland/  the  court  declared,  nearly  forty  years  since, 
^'  that  in  order  to  take  a  case  out  of  the  statute  of  limitations,  an 
express  acknowledgment  of  the  debt,  as  a  debt  due  at  the  time, 
coupled  with  the  original  consideration,  or  an  express  promise  to 
pay  it,  must  be  proved  to  have  been  made  within  the  time  pre- 
scribed by  the  statute."  In  Harrison  v.  Handley,^  Chief  Justice 
Bibb,  after  recognizing  the  authority  of  the  foregoing  case,  says : 
"  The  acknowledgment  from  which  the  law  is  to  raise  a  promise 
contrary  to  the  provision  of  the  statute  must  be  clear  and  express, 
where  the  mind  is  brought  directly  to  the  point  of  debt  or  no  debt 
at  the  present  time ;  not  whether  it  was  once  an  existing  debt. 
That  the  law  will  argumentatively  make  it  a  debt  inpreaentiy  if  the 
party  does  not  in  his  acknowledgment  say  it  is  not,  or  prove  pay- 
ment, is  a  proposition  that  cannot  be  granted  in  opposition  to  the 
statute.  Where  the  limitation  has  run,  to  get  clear  of  it,  the 
whole  burden  of  proof  is  thrown  on  the  plaintiff,  to  prove  a  good 
and  subsisting  debt  and  promise  to  pay  within  the  period  prescribed 
to  his  action."  In  another  case,^  it  was  held,  that  an  admission, 
that  an  account  is  right,  is  not  sufficient,  because  it  might  be  so 
though  it  had  been  paid ;  but  that  an  admission  that  an  account  is 
jiLst,  implies  that  it  is  a  present  subsisting  debt,  and  is  a  sufficient 
answer  to  a  plea  of  the  statute.  In  Head's  Ex'r  v.  Manner's 
Adm'rs,*  Chief  Justice  Robinson  said,  in  giving  the  court's  opin- 
ion, that  the  rule  in  Bell  v.  Rowland  was  too  firmly  fixed  to  be 
now  disturbed ;  and  he  concluded  his  opinion  by  declaring  that 
^'  vague,  equivocal,  or  indeterminate  expressions,  susceptible  of 
different  interpretations,  will  not  revive  a  debt  which  had  been 
barred  by  time :  if  they  would,"  he  reasoned,  "  the  statute  might 
be  easily  evaded,  and  perjury  and  injustice  might  be  encouraged, 
instead  of  being,  as  it  were,  the  object  of  the  statute  that  they 
should  be  checked  and  frustrated." 

226.   In  the  State  of  Tennessee,  the  law  is  laid  down  with  great 
strictness ;  as  thus :    "  The  new  agreement  is  just  as  much  an 

1  Hardin,  R.  801. 
s  1  Bibb,  R.  403. 
*  4  Dana,  R.  505. 
«  6  J.  J.  Manh.  R.  255. 
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original  contract  as  tli6  first  agreement  was,  and  is  no  continuation 
of  the  original  promise.  The  debtor  binds  himself  where  he  was 
not  bound  before."  ^ 

227.  In  Illinois  an  unqualified  promise  to  pay  a  debt  is  held 
sufficient  to  take  the  case  oi\t  of  the  statute ;  ^  but  the  promise 
must  be  absolute  and  unqualified,  and  is  not  to  be  extended  by 
implication  or  presumption  beyond  the  express  words  of  the  prom- 
ise.^ Where  the  promise  to  pay  is  accompanied  with  a  qualifica- 
tion, or  upon  a  contingency,  it  rests  with  the  plaintiff  to  do  away 
the  qualification,  or  show  that  the  contingency  has  happened.  If 
the  party  acknowledge  that  the  demand  is  still  due  and  subsisting 
against  him,  it  will  be  sufficient  to  infer  a  promise  to  pay.  So, 
also,  proof  of  an  actual  payment  of  part  of  the  debt  by  the  party, 
or  his  authorized  agent,  will  be  sufficient  evidence  for  the  jury  to 
infer  a  promise  to  pay  the  balance.^ . 

228.  The  Supreme  Court  of  Missouri  say,  that  ^^  the  principle 
established  by  the  court  was,  that  in  order  to  take  a  case  out  of 
the  statute  of  limitations,  an  express  acknowledgment  of  the  debt, 
as  a  debt  due  at  that  time  (coupled  with  the  original  considera- 
tion), or  an  express  promise  to  pay,  must  be  proven  to  have  been 
made  within  the  time  prescribed  by  the  statute."  "  If  the  bar  of 
the  statute  "  (say  the  court),  "  is  sought  to  be  removed  by  the 
proof  of  a  new  promise,  that  promise,  as  a  new  cause  of  action, 
ought  to  be  proved  in  a  clear  and  explicit  manner,  and  be  in  its 
terms  unequivocal  and  determinate."  ^ 

229.  In  Alabama,  an  acknowledgment,  to  have  any  effect,  must 
be  an  unconditional  one,  that  the  debt  is  due,  or  the  liability  exists, 
when  the  acknowledgment  is  made,  and  not  merely  that  the  de- 
mand was  originally  just.^ 

1  Per  Catron,  Ch.  J.,  in  giving  the  opinion  of  the  Court,  in  Belote  v.  Winna,  7  Yerg. 
R.  534 ;  and  see  Rassell  r.  Gass,  1  Mart  &  Yerg.  R.  270,  in  which  ic  was  held,  that 
an  agreement  to  settle  by  the  plaintiff's  books,  though  those  books  showed  a  balance 
against  the  defendant,  did  not  deprive  the  defendant  of  the  benefit  of  the  statute.  See 
lilso  Harwell  v.  M'CuUoch,  2  Tenn.  R.  275;  [Batter  v.  Winters,  2  Swan,  61.  Npr 
does  an  agreement  to  refer.    Broddie  t;.  Johnson,  1  Sneed,  464.] 

^  Mcllick  r.  Seelherst,  Bre.  R.  171. 

*  Kimmel  v,  Schwartz,  Bre.  R.  218. 

*  Mellick  V,  Seelherst,  ni/jm. 

*  McKean  v.  Thorp,  4  Mo.  R.  358 ;  and  fully  recognized  in  Davis  v.  Herring,  6  Id. 
21.    See  also  Elliott  v.  Lecke,  5  Id.  208 ;  Buckner  v.  Adm'r  of  Wheaton,  4  Id.  100. 

^  St.  John  t;.  Garrow,  4  Porter,  (Ala.)  R.  226,  per  Hopkins,  J.;  [Erans  v.  Caiy, 
29  Aim.  99.] 
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230.  In  many  of  the  foregoing  decisions  of  different  State  tri- 
bunals, reference  is  made  to  decisions  of  the  Supreme  Court  of  the* 
United  States;  and  upon  the  authority  of  the  language  of  the 
court,  by  Mr.  Justice  Story,  in  Bell  v.  Morrison,  the  State  courts, 
in  many  instances,  have  relied  with  emphatic  confidence. 

231.  The  law  then,  as  now,  fully  established  both  in  England 
and  in  this  country,  clearly  is,  1.  That  a  debt  barred  by  the  statute 
of  limitations  may  be  revived  by  a  new  promise  ;  2.  That  such 
new  promise  may  either  be  an  express  promise  or  an  implied  one ; 
8.  That  the  latter  is  created  by  a  clear  and  unqualified  acknowl- 
edgment of  the  debt ;  ^    4.  That  if  the  acknowledgment  be  ac- 

^  [And  the  recent  casei  show  a  tendency  to  greater  strictnees  in  determining  what 
constitutes  "  a  clear  and  anqaalified  acknowledgment."    Weaver  v.  Weaver,  54  Penn. 
St.  152 ;  Smith  v.  Flj,  24  Texas,  345 ;  Gilmer  v.  McMurray,  7  Jones,  (N.  C.)  Law, 
47;  Morehead  v.  Gallinger,  9  Iowa,  (I  With.)  519;  Strickland  v.  Walker,  1  Ala. 
(S.  C.)  512 ;  Peno  v.  Crawford,  16  La.  An.  255 ;  Sweet  v,  Franklin,  7  R.  L  355  ;  Crease 
V.  Defiguriere,  10  Bosw.  (N.  Y.)  122;  Wolfensherger  v.  Tonng,  47  Penn  St.  516; 
Rawdon  ».   Tobey,  11  How.  (U.  S.)  493;  Warren  v.  Walker,  10  Shep.  (Me.)  453; 
Blue  Hill  Academy  v.  Ellis,  32  Me.  (2  Red.)  260 ;  Manning  v.  Wheeler,  13  N.  H.  486 ; 
Yentris  v.  Shaw,  14  Id.  422 ;  Bradley  v.  Briggs,  22  Yt.  98 ;  Carmth  v.  Page,  Id.  179. 
This  case  considers  and  approves  Phelps  v.  Stewart  {ante,  ^  219),  and  seems  to  be  in- 
consistent with  Paddock  v.  Colby,  18  Yt.  (3  Washb.)  485,  where  it  was  held,  that  an 
expression  of  willingness  to  settle  a  claim,  if  established,  although  accompanied  with  a 
denial  of  indebtedness,  is  a  sufficient  acknowledgment,  if  the  indebtedness  be  proved  to 
exist    And  so  seems  Moore  v.  Stevens,  33  Yt.  (4  Shaw,)  308.     Yon.  HemerC  v. 
Porter,  11  Met.  (Mass.)  210;  Smith  v.  Eastman,  3  Cush.  (Mass.)  355;  Sherman  v. 
Wakcman,  11  Barb.  (N.  Y.)  b.  c.  254;  Cocks  v.  Weeks,  7  Hill,  (N.  Y.)  45;  Farley 
V.  Eustenbader,  3  Barr,  (Penn.)  418;  Kensington  Bank  v.  Patton,  14  Penn.  St.  (2 
Harris,)  479 ;  Davis  v.  Steiner,  14  Penn.  St.  R.  (4  Harris,)  479;  Harbold  v.  KunU,  16 
Penn.  St.  (4  Harris,)  210;  Hazlebakerv.  Reeves,  12  Penn.  St.  (2  Jones,)  264;  Patter- 
son V,  Cobb,  4  Fla.  481 ;  Ayers  v,  Richards,  12  111.  146.    In  this  case  the  debtor  heard 
the  items  of  an  account  read  to  him,  and  admitted  the  correctness  of  each  item  and  of 
the  whole  account ;  but  stated  that  he  thought  the  whole  or  a  port  of  certain  items  had 
been  paid  by  his  son,  and  that  he  would  see  his  creditor  and  settle  with  him.    Admissions 
held  insufficient.    See  also  Westbrook  v.  Beverly,  11  S.  &  M.  (Miss.)  419;  Penaro 
V.  Flonmoy,  9  Law  R.  269,  (U.  S.  Dist.  Ct  Geo.) ;  Dickinson  v.  McCaney,  5  Geo. 
486 ;  Fischer  v,  Hess,  9  B.  Mon.  (Ken.)  614;  Brown  v.  St.  Bank,  5  Eng.  (Ark.)  134; 
Smith  V.  Leeper,  lOlred.  (N  C)  86;  Taylor  v.  Stedman,  11  Id.  447;  Zacharias  v. 
Zacharias,  23  Penn.  St.  452 ;  Beck  v.  Beck,  25  Id.  124;  Emerson  v.  Mills,  27  Id.  278  ; 
Douglas  v.  Elkins,  8  Foster,  (N.  H.)  26;  Marseilles  v.  Kenton,  17  Penn.  St.  238; 
Kyle  V.  Wells,  17  Id.  286 ;  Bell  v.  Crawford,  8  Gratt.  (Ya.)  110;  Boxley  v.  Gayle,  19 
Ala.  151;  Bryan  u.  Ware,  20  Id.  687;  Pond  v,  Williams,  1  Gray,  (Mass.)  630;  Long 
V.  Jameson,  1  Jones,  (N.  C.)  Law,  476;  McBride  v.  Gray,  Busbee,  Law,  (N.  C.)  420; 
Adams  v.  Torrey,  26  Miss,  (4  Cush.)  499 ;  Gibson  v,  Grosvener,  4  Gray,  (Mass.)  606; 
Walker  u.  Wootten,  18  Geo.  119;  Chambers  v.  Garland,  3  Iowa,  322;  Lofton  v.  Al- 
dridge,  3  Jones,  Law,  (N.  C.)  328.    A  new  promise  to  pay  the  principal  only  does  not 
exempt  the  interest  from  the  operation  of  the  statute.    29  Penn.  St.  169.    The  creditor 
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companied  hj  such  qualifying  expressions  or  circumstances  as 
repel  the  idea  of  an  intention  or  contract^to  pay,  no  implied  prom- 
ise is  created.  The  point  to  be  resolved  in  all  cases  is,  whether 
the  acknowledgment  or  promise  is  a  mere  continuation  of  the 
original  promise  grounded  upon  presumption  of  payment,  or 
whether  it  is  a  new  contract  springing  out  of,  and  supported  by, 
the  original  consideration.  It  clearly  appears,  both  upon  prin- 
ciple and  authority,  that  it  is  the  latter ;  and  the  decisions  of  all 
the  courts  throughout  the  country  are  remarkably  uniform  in  so 
establishing  it. 

232.  A  devise,  therefore,  of  real  and  personal  estate  for  the 
payment  of  just  debts,  will  not  revive  a  debt  upon  which  the  statute 
has  fully  operated  before  the  testator's  death.^  The  testator,  in 
such  case,  makes  no  promise,  direct  or  implied,  as  he  only  intends 
that  the  courts  of  law  and  equity  are  to  determine  what  are  just 
debts,  and  to  leave  his  executor  at  liberty  to  use  all  means  of  re- 
sistance against  demands  upon  his  estate,  to  which  the  testator 
himself  might  have  objected ;  and  the  testator,  relying  on  the 

asked  for  a  settlement,  and  the  debtor  asked  if  no  other  notes  than  his  ovn  would  do. 
Held,  no  acknowledgment.  11  Ired.  477.  Where  a  surety,  about  to  be  sued,  before  the 
statute  has  run,  hands  to  the  creditor,  for  suit,  a  note  which  had  been  executed  to  him 
by  the  principal  debtor  as  an  indemnity,  it  was  held  a  sufficient  admission.  Russell  v. 
La  Rogue,  1 1  Ala.  853.  In  Mississippi,  the  statute  proyides  that  the  plaintiff  must  show 
"  that  the  rery  claim  sued  on  was  presented  and  acknowledged  to  be  due  and  unpaid.'' 
And  whore  an  order  on  a  debtor  for  the  amount  of  a  bill  which  was  claimed  to  be  due 
from  him  was  presented  to  him,  to  which  he  replied,  '*  that  he  thought  the  bill  high, 
that  he  had  not  the  money  to  pay  it  at  that  time,  but  would  see  the  creditor  and  settle," 
it  was  held  no  sufficient  acknowledgment.  Thornton  v.  Crisp,  14  S.  &  M.  (Miss.)  52. 
And  see  also  Lawrence  v.  Mangum,  30  Miss.  (1  George,)  171  ;  Shacklefbrd  v.  Douglass, 
31  Miss.  (2  Qeorgo,)  95.  A  promise  to  pay  the  principal  only,  without  the  interest  due 
on  a  promissory  note,  does  not  avoid  the  statute.  Duffie  v.  Phillips,  31  Ala.  571.  And 
see  also  Pearson  v.  Darrington,  82  Ala.  227.] 

1  It  has  been  already  made  clear,  that  if  the  death  occur  before  the  statute  has  barred 
the  debt,  and  a  trust  is  created  upon  real  estate  to  pay  debts,  the  statute  does  not  oper- 
ate, as  il  is  a  direct  trust  cognizable  only  in  equity,  and  therefore  beyond  the  reach  of 
the  statute.  See  ante,  Ch.  XVI.  f  169.  [Murray  t^  Mechanics' Bank,  4  £dw.  (N.  Y.) 
Ch.  567 ;  Braxton  v.  Wood,  4  OraU.  (Va.)  25  ;  Bloodgood  i^.  Bruen,  4  Sandf.  (N.  Y.) 
Sup.  Ct.  427;  Carrington  v.  Manning,  13  Ala.  611 ;  Agnew  v.  Fetterman,  4  Barr, 
(Penn.)  56;  Tazewell  ».  Whittle,  13  Gratt.  (Va.)  329.  But  when  clear  and  explicit, 
a  testamentary  trust  for  the  payment  of  debts,  suspends  the  operation  of  the  statute  on 
such  debts  as  are  not  barred  at  the  death  of  the  testator.  ''  The  earlier  decisions  that  a 
trust  for  payment  of  debts  is  a  direction  not  to  plead  the  statute  of  limitations,  hare 
been  properly  swept  away."  Per  Gibson,  C.  J.  Id.  And  in  Williamson  v  Naylor, 
Lord  Lyndhurst  said,  such  a  testamentary  trust  would  operate  upon  such  debts  as  were 
not  barred  at  the  time  of  making  the  will.  In  this  case  the  testator  made  a  schedule  of 
the  debts,  which  he  directed  to  be  paid.    2  Younge  &  CoUyer,  208,  210,  note. 
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statute,  may  have  destroyed  his  vouchers.  The  statute,  which 
was  made  for  the  benefit  of  those  who  may  have  paid,  but  have  not 
the  means  of  proving  it,  does  not  permit  a  demand  of  a  debt  be- 
yond its  limits  to  be  enforced  upon  a  probability  that  it  is  undis- 
charged.^ This  construction  stands  upon  a  natural  conjecture  as 
to  intention,  is  sustained  by  principle,  and  is  a  guard  against  the 
danger  and  the  injury  of  inviting  stale  demands,  and  of  discourag- 
ing provisions  for  the  payment  of  debts.^  In  the  Supreme  Court  of 
Pennsylvania,  it  was  held,  that  the  statute  is  a  bar  to  an  action  on 
a  promissory  note,  given  by  a  testator  in  his  lifetime,  but  not  due 
until  after  his  death,  if  no  suit  be  brought  against  his  executor 
until  more  than  six  years  have  elapsed  after  the  debt  became  due  ; 
and  this,  notwithstanding  provisions  in  the  will  for  the  payment  of 
all  debts,  and  for  carrying  on  the  testator's  business  after  his 
death.^  A  testator  gave  to  his  daughter  A  £  50,  to  be  paid  to 
her  at  the  expiration  of  ten  years  after  his  decease,  and  then  de- 
clared it  "  to  be  his  further  mind  and  will,  that  if  any  of  his 
children  should,  after  his  decease,  make  any  demand  against  his 
executors  for  any  services  they  might  have  performed  for  him  in 
his  lifetime,  then  instead  of  the  bequest  mentioned  to  be  given  to 
such  child  exhibiting  such  demand,  he  gave  them  the  sum  of 
fifteen  shillings  apiece,  and  no  more.  In  an  action  brought  by  A 
against  the  executor  for  services  rendered  Uie  testator,  it  was  held, 
that  the  will  did  not  prevent  the  operation  of  the  statute.^ 

283.  The  return  in  an  insolvent's  petition  of  a  debt  as  due  the 
plaintiff  affords  no  inference  of  a  promise,  and  is  not  a  sufficient 
acknowledgment.^    So,  where  the  maker  of  a  promissory  note  of 

1  Burke  v.  Jones,  3  Yes.  &  Be.  R.  275.  The  Yice-Chancellor,  Sir  Thomas  Plummer, 
in  this  case,  said,  that  he  had  spared  no  pains  in  collecting  every  case  in  print,  or  that 
he  coald  hear  of,  bearing  on  the  question ;  and  that  t)ie  result  was,  that  there  was  not 
one  case  in  which  a  contrary  doctrine  had  been  established,  and  that  a  contrary  doctrine 
had  been  disapproTcd  of  by  every  judge  from  the  time  of  Lord  Hardwicke.  Lords 
Hardwicke,  Kenyon,  and  Alvanley,  have  all  disapproved  of  former  dicta,  that  a  trust 
for  the  payment  of  debts  would  sustain  a  claim  upon  which  the  statute  had  attached 
before  the  testator's  death.  By  Chancellor  Kent,  in  Roosevelt  v,  Mark,  6  Johns.  (N. 
T.)  Ch.  R.  266.    See  also  Dewdney,  er /xzrte,  15  Yes.  R.  (Sumn.  ed.)  479. 

2  Chancellor  Kent,  in  Roosevelt  v.  Mark,  6  Johns.  (N.  Y.)  Ch.  R.  266  ;  Chief  Justice 
Tilghman,  in  Smith  v.  Porter,  1  Binn.  (Pcnn.)  R.  209;  Peck  &.  Botsford,  7  Conn. 
R.  172  ;  Walker  v.  Campbell,  1  Hawks,  (N.  C.)  R.  304;  Brown  v,  Griffith,  6  Munf. 
(Ya.)  R.  450. 

8  Man  V.  Warner,  4  Whart  (Penn.)  R.  455. 

*  Creesman  v.  Carter,  2  Browne,  (Penn.)  R.  123. 

•  Brown  v.  Bridges,  2  Miles,  (Penn.)  R.  424;  [Christy  v.  Plemington,  10  Bair, 
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more  than  six  years'  standing  died  insolvent,  and  a  collateral 
guarantor  of  the  note  was  appointed  a  commissioner  on  his  estate, 
the  allowance  of  the  note  by  the  commissioner,  as  a  valid  claim 
against  the  estate,  being  an  official  act,  is  not  a  new  promise ;  he 
was  in  the  exercise  of  an  official  duty,  and  the  statute  not  having 
attached,  he  could  do  no  otherwise  than  to  allow  it.^ 

(Penn.)  129.  And  see  ante,  f  213,  note.  Roscoe  v.  Hale,  7  Gray,  (Mass.)  274;  Stod- 
dard V,  Doane,  lb.  387  ;  Ricbardjion  t;.  Thomas,  13  Gray,  (Mass.)  381.  The  entry  of 
the  debt  is  mude  alio  intuitu  than  that  of  taking  the  debt  oat  of  the  statute.  Bat  it  is  a 
pritna  facie  written  acknowledgment  of  an  existing  debt,  withont  reference  to  the  statute 
of  limitations,  and  it  may  be  considered  in  connection  with  other  evidence.  Wood- 
bridge  V.  Allen,  12  Met.  (Mass.)  470.  By  the  law  of  Louisiana,  sach  an  entry  upon 
the  schedule  of  creditor^,  though  made  by  the  assignee,  will  take  the  debt  out  of  the 
statute  even  as  against  a  joint  debtor,  who  is  not  insolvent.  Morgan  v,  Meteyer,  14 
La.  An.  612.  Nor  is  a  deed  of  assignment  made  by  a  debtor  for  the  payment  of  cer- 
tain debts,  and  for  the  payment  of  his  debts  generally,  and  a  partial  payment  made 
by  the  assignee  to  a  creditor.  Reed  v.  Johnson,  I  R.  I.  81 ;  Davies  v.  Edwards,  6  Eng. 
Law  &  Eq.  520 ;  Everett  v.  Robertson,  1  Ellis  &  E.  16.  But  held  otherwe  in  Barger 
V,  Darwin,  22  Barb.  (N.  T.)  68;  and  Pickett  e.  King,  34  Barb.  (N:  Y.)  193.  Nor  the 
entry  of  a  debt  -by  a  debtor  in  an  unsigned  schedule  of  his  liabilities,  made  for  his  own 
use.  Wellman  o.  Sonthard,  30  Me.  (17  Shep.)  425.  But  where  the  defendant  was 
called  upon  by  his  creditor,  who  held  against  him  a  note  more  than  six  years  overdue, 
for  a  statement  of  his  affairs,  and  in  the  statement  was  inserted  the  note  amongst  his 
liabilities,  it  was  held  a  sufficient  acknowledgment.  Holmes  v.  Mackrell,  3  C.  B. 
(N.  Y.)  789.] 

^  Gardners.  Nutting,  5  Greenleaf,  (Me.)  R.  140.  [Nor  will  the  report  of  a  master, 
to  whom  a  petition  in  lunacy,  after  the  death  of  tbe  lunatic,  is  referred,  that  a  certain 
som  of  money  had  been  expended  by  the  committee  for  his  maintenance,  take  the  claim 
of  the  committee  out  of  the  statute  as  against  the  heir  at  law  of  the  lunatic  who  is  not 
a  party  to  the  application.  Wilkinson  v.  Wilkinson,  12  Eng.  Law  &  Eq.  191.  Nor  a 
decree  of  indebtedness  in  equity.  Phelps  et  al,  v.  Brewer  et  al.,  9  Gush.  390.  But 
where,  on  a  bill  to  enforce  a  charge  acquired  by  a  judgment  creditor  on  the  estate  of  the 
debtor,  a  receiver  was  appointed,  and,  at  the  hearing,  a  reference  as  to  incumbrances  on 
the  estate  was  directed,  a  statement  of  the  facts  and  claim  carried  in  before  the  master 
under  such  inquiry  by  an  incumbrancer,  not  a  party  to  the  suit,  was  held  to  take  the 
charge  as  to  the  interest,  out  of  the  statute.  Greenway  v.  Broomfield,  12  Eng.  I^aw  & 
Eq.  189;  Handley  i;.  Wood,  Id.  And  an  acknowledgment  of  indebtedness  in  an 
answer  in  equity  removes  the  bar  of  the  statute.  Brigham  t;.  Hutchins,  1  Wms.  (Vt.) 
569.  But  an  averment  of  readiness  to  account,  coupled  with  the  averment  that  the 
balance  is  in  favor  of  the  respondent  in  an  answer  in  equity,  is  no  waiver  of  a  prior  plea 
of  the  statute  of  limitations.  Bradford  t^.  Spyker,  32  Ala.  134.  And  where,  in  a  bill 
in  equity  against  vestrymen  of  a  church,  to  procure  a  decree  of  sale  of  church  property 
to  satisfy  a  lien  thereon,  the  vestryman  answered  and  assented  to  the  sale,  but  disputed 
the  claim,  it  was  held,  that  as  the  statute  prohibited  the  sale  without  the  consent  of  the 
rector  and  others,  and  no  such  consent  was  given  in  this  case,  the  assent  of  the  vestry- 
men was  an  implied  admission  that  the  debt  was  due,  and  was  a  waiver  of  the  objection, 
that  the  claim  was  a  statute  one,  and  abandoned  by  lapse  of  time.  Allender  v.  Vestry, 
&c,  3  Gill,  (S.  C.)  166.  So,  where  a  bill  was  filed  by  a  receiver  (appointed  in  a  creditor's 
suit  against  A,  the  judgment  debtor),  which  alleged  that  A  was  the  executor  and  Bar- 
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234.  If  the  cause  of  action  arise  from  the  breach  of  a  contract 
to  do  an  act  at  a  time  specified,  and  it  is  once  barred  by  the  statute, 
a  subsequent  acknowledgment,  by  the  party,  that  he  broke  the 
contract,  will  not  take  the  case  out  of  the  statute.  In  an  action 
for  not  accepting  and  paying  for  a  set  of  prints  from  the  plays  of 
Shakespeare,  a  letter  from  the  defendant  was  given  in  evidence,  in 
which  he  says :  ^^  I  ceased  taking  in  the  numbers  of  the  Boydell 
Shakespeare,  many  years  ago,  in  consequence  of  the  engagement 
not  having  been  fulfilled,  on  the  part  of  the  proprietors,  and  not 
having  been  applied  to  from  that  time  till  very  lately,  I  do  not  con- 
sider myself  called  on  to  complete  the  set."  Lord  EUenborough 
held,  that  the  defendant's  liability  could  not  be  affected  by  this 
declaration.  He  has  only  acknowledged  that  he  was  guilty  of  de- 
fault ten  or  twelve  years  ago.  How  does  this  show  that  the  plain- 
tiff has  any  cause  of  action  which  has  occurred  within  six  years  ? 
If  a  man  acknowledges  the  existence  of  a  debt  barred  by  the 
statute,  the  law  has  been  supposed  to  raise  a  new  promise  to  pay 
it,  and  thus  the  remedy  is  revived ;  but  no  such  effect  can  be  given 
to  an  acknowledgment,  where  the  cause  of  action  arises  from  the 
doing,  or  omitting  to  do,  some  act,  at  a  particular  moment,  in 
breach  of  a  contract.^    Where  the  declaration  was,  that  defendant 

viviog  partner  of  B,  and  a  deyisee  nnder  his  will,  that  all,  or  nearly  all,  the  debts  and 
liabilities  of  the  firm  had  been  compromised  or  paid  and  dLschaiged,  and  that  upon  a 
lettlement  of  the  estate  of  B,  there  wonld  be  fonnd  a  large  balance  due  A  individnally, 
or  as  one  of  the  partners,  and  also  in  right  of  his  wife,  as  deyisee  or  heir  of  B,  and 
prayed  for  an  account,  and  A  put  in  an  answer  alleging  that  a  debt  owing  by  S  to  C, 
with  interest  upon  it,  was  a  subsisting  and  valid  claim  against  the  estate  of  his  testator, 
entitled  to  priority  oyer  the  clums  of  the  legatees  and  devisees  under  the  will,  he  him- 
self, in  right  of  his  wife,  being  one  of  such  legatees  and  devisees,  it  was  held,  that  in  a 
suit  brought  by  the  executor  of  C  against  A  to  recover  the  amount  of  the  debt,  such 
acknowledgment  was  sufficient  to  take  the  case  out  of  the  statute.  Bloodgood  v.  Bruen, 
4  Sandf.  (N.  Y.)  Sup.  Ct.  427.  But  this  case  was  reversed  in  the  Court  of  Appeals. 
4  Selden,  362.  And  the  giving  a  mortgage  to  secure  the  payment  of  a  note  after  the 
statute  has  run  against  it,  is  an  acknowledgment  that  the  note  is  due  and  unpaid,  which 
takes  it  out  of  the  statute.  Grayson  v.  Taylor,  14  Texas,  672 ;  Balch  v.  Onion,  4  Cush. 
(Mass.)  559;  Merrills  v.  Swift,  IS  Conn.  257.  An  undelivered  mortgage,  however, 
though  duly  executed,  acknowledged,  and  recorded,  is  not  a  sufficient  acknowledgment. 
Merriam  tn  Leonard,  6  Cush.  (Mass.)  151.  A  g^ve  an  order  on  B  to  pay  C  a  sum  of 
money,  when  collected  for  A.  The  order  was  held  a  sufficient  acknowledgment  of  in- 
debtedness to  C,  to  take  the  claim  out  of  the  operation  of  the  statute.  Spangler  v. 
McDaniel,  3  Ind.  275.] 

1  Boydell  v.  Dmmmond,  2  Campb.  R.  157 ;  and  see  Gibbons  o.  M'Casland,  1  Barn. 
&  Adol.  R.  691.  [So  an  acknowledgment  does  not  revive  a  right  of  action  for  a  tort, 
which  is  barred  by  the  statute.  Goodwyn  r.  Qoodwyn,  16  Geo-  144;  and  see  also 
Thomasson  t;.  Eeaton,  1  Sneed,  (Tenn.)  155.] 
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on  consideration,  &c.y  promised  to  invest  plaintiff's  money  on  good 
security ;  breach,  that  he  invested  it  on  bad  security  ;  pleas,  gen- 
eral issue  and  statute  of  limitations ;  replication,  that  defendant 
promised  as  above  within  six  years  ;  proof,  that  within  that  time 
defendant  acknowledged  the  security  to  be  bad,  and  promised  that 
plaintiff  should  be  paid  :  held,  that  plaintiff  could  not  recover, 
the  declaration  stating  no  debt  to  which  the  subsequent  promise 
could  be  applied.  Contracts  of  this  sort,  the  court  held,  could  not 
be  revived  by  any  subsequent  promise.^  There  is,  therefore,  a  dis- 
tinction between  a  promise  to  pay  a  sum  of  money,  and  a  contract 
for  the  performance  of  a  particular  act ;  and  this  distinction  has 
been  recognized  by  the  Supreme  Court  of  the  United  States.^ 

1  Whitehead  v.  Howard,  2  Brod.  k  Bing.  R.  872. 

*  Wetzell  V.  Bassard,  II  Wheat.  (U.  S.)  R.  309.    [As  to  efieot  of  ackoowledffmoQt 
aod  part  pajrment  oa  judgments,  bonds,  &c,  see /wet,  ^  247,  note.] 
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CHAPTER  XXI. 

CONDITIONAL  AND  INDEFINITE  ACKNOWLEDGMENTS. 

235.  The  acknowledgment  of  a  debt,  if  accompanied  with  a 
promise  to  pay  conditionally,  is  of  no  avail,  unless  the  condition 
to  which  the  promise  is  subjected  by  the  defendant  is  complied 
with,  or  the  event  has  happened  upon  which  the  promise  depends. 
It  would  be  absurd  to  say,  that  a  conditional  promise  is  the  contin- 
uation of  one  which  is  imconditional.  Therefore,  the  cases  wherein 
it  has  been  held,  that  if  the  condition  accompanying  the  acknowl- 
edgment is  complied  with,  it  will  avail,  and  not  otherwise,  must  go 
on  the  ground  that  the  acknowledgment  furnishes  a  new  promise, 
in  the  words  of  Mr.  Justice  Story,  in  Bell  v.  Morrison,  "  springing 
out  of,  and  supported  by,  the  original  consideration,^^  All  those 
cases,  according  to  Lord  Chief  Justice  Tenterden,  "  proceed  upon 
the  principle,  that  under  the  ordinary  issue  of  the  statute  of  lim- 
itations, an  acknowledgment  is  only  evidence  of  a  promise  to  pay  ; 
and  unless  it  if  conformable  to,  and  maintains  the  promises  in  the 
declaration,  though  it  may  show  to  demonstration,  that  the  debt 
has  never  been  paid,  and  is  still  subsisting,  it  has  no  effect.  The 
question  then  comes  to  this :  Is  there  any  promise  in  this  case, 
which  will  support  the  promises  in  the  declaration  ?  The  prom- 
ises in  the  declaration  are  absolute  and  unconditional  to  pay  when 
thereunto  afterwards  requested.  The  promise  proved  here  was, 
*  I  will  pay  you  as  soon  as  I  can ' ;  and  there  was  no  evidence  of 
ability  to  pay,  so  as  tp  raise  that,  which  was  in  its  terms  a  qual* 
ified  promise,  into  one  that  was  absolute  and  unqualified."  ^  Chief 
Justice  Marshall,  in  delivering  the  opinion  of  the  Supreme  Court 
of  the  United  States,  in  Wetzell  v.  Bussard,^  held,  that  certain 
declarations  could  not  be  construed  into  a  revival  of  the  original 
cause  of  action,  unless  that  was  done  on  which  the  revival  was 

1  Tanner  v.  Smart,  6  B.  &  Cress.  R.  603  ;  [Bidwell  v.  Rogers,  10  Allen,  (Mass.)  438.] 
>  Wetssell  v.  Bussard,   11  Wheat.  (U.  S.)  R.  309.     See  also  Moore  t\  Bank  of 

Columbia,  6  Peters,  (U.  S.)  R.  86,  where  it  was  held  that  the  evidence  proved  no  new 

promise. 
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made  to  depend.  Says  he :  "  It  may  be  considered  a  new  promise, 
for  which  the  old  debt  is  a  sufficient  conaideration,^^  "  I  know," 
says  Carr,  J.  (in  the  case  of  the  Farmers'  Bank  v.  Clarke,  in  the 
Court  of  Appeals  of  Virginia^),  **  there  are  many  old  cases,  which 
consider  the  statute  founded  on  the  presumption  of  payment ;  that 
whatever  repels  that  presumption  is,  in  legal  efiect,  a  promise  to 
pay  the  debt ;  and  that  though  such  acknowledgment  is  accom- 
panied with  only  a  conditional  promise,  or  even  a  refusal  to  pay, 
the  law  considers  the  condition  or  refusal  void,  and  the  acknowl- 
edgment itself  as  an  unconditional  answer  to  the  statute.  But," 
he  continues,  "  the  more  recent,  and  I  think  the  more  rational, 
decisions  take  a  difierent  view  of  the  case.  They  consider  this  a 
statute  of  repose,  which  ought  to  receive  from  the  courts  a  firm 
and  just  support.  They  consider  the  acknowledgment  a  neiif 
promise^  not  a  continuance  of  the  old."  * 

236.  As  to  the  extent  of  the  binding  effect  of  conditional  ac- 
knowledgments in  particular  cases :  Where,  to  a  demand  of  above 
six  years'  standing,  the  party  indebted,  on  being  applied  to  for  pay- 
ment, admitted  he  was  bound  in  honor,  and  should  pay  ^'  when  he 
was  ahle^^^  Lord  Kenyon  ruled  this  to  be  a  conditional  promise, 
and  that  the  plaintiflF  was  bound  to  show  the  suflScient  ability  of 
the  defendant.^    The  defendant,  being  indebted  to  the  plaintiff  on 

1  Farmers'  Bank  v,  Clarke,  4  Leigh,  (Va.)  R.  603.  Brooke,  J.,  was  of  the  same 
opioion.  See  also  Aylett's  ExV  v.  Robinson,  9  Id.  45 ;  Sutton  v.  Barrett,  Id.  381 ;  and 
the  earlier  case  of  Butcher  v.  Hixton,  4  Id.  519. 

'  [The  legal  effect  of  acknowledging  a  debt,  barred  by  the  statute,  is  that  of  a  prom- 
ise to  pay  the  old  debt,  which  promise  the  law  implies  from  the  acknowledgment,  and 
for  which  the  old  debt  is  a  consideration  in  law ;  but,  if  the  promise  is  limited  to  pay- 
ment of  the  old  debt  in  a  certain  time,  or  in  a  particular  manner,  or  out  of  a  specific 
fund,  the  creditor  can  claim  nothing  more  than  the  promise  gives  him,  for  the  old  debt 
is  revived  no  further  than  as  a  consideration  for  the  new  promise.  Philips  v.  Philips,  3 
Hare,  Ch.  299.    But  see  con/ra,  Carshore  t^.  Huyck,  cited  post^  S  247,  note  ] 

■  Davies  ».  Smith,  4  Esp.  R.  36;  [Lafa^ge  ».  Jayne,  9  Barr,  (Penn.)  410;  Thomp- 
kins  V,  Smith,  1  Denio,  (N.  Y.)  247  ;  Sherman  v.  Wakeman,  II  Barb.  (N.  Y.)  Sup. 
Ct.  254  ;  Wakeman  v.  Sherman,  5  Selden,  (N.  Y.)  88.  Bnt  it  was  held,  in  a  late  case 
in  Vermont,  contrary  to  the  current  of  the  authorities,  that  the  plaintiff  need  not  show 
defendant's  ability.  Cummings  v,  Gassett,  19  Vt.  (4  Washb)  308.  And  see  also  Sen- 
Dott  V.  Homer,  30  111.  429.  Where  the  debt  was  admitted  to  be  due,  and  the  debtor  said, 
if  be  were  able,  he  should  be  willing  to  pay  all  his  debts,  and  he  subsequently  inherited 
several  hundred  dollars,  it  was  held  that  if  his  language  could  be  regarded  as  referring 
to  a  future  ability,  it  would  mean  an  ability  to  pay  all  his  debts,  and  without  proof  of 
such  ability  the  action  could  not  be  maintained ;  and  it  was  also  held  that  tho  willing- 
ness to  pay  depended  on  his  eTcisting  ability  at  tho  time  of  the  conversation,  and  that  the 
burden  of  proof  was  on  the  plaintiff.    Manning  v.  Wheeler,  13  N.  H.  486.    The  statuto 
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two  overdue  bills  of  exchange,  gave  the  following  undertaking ; 
*^  In  consideration  of  your  not  proceeding  on  the  bills,  I  hereby 
debar  myself  of  the  statute  of  limitations,  in  case  of  my  being 
sued  for  the  recovery  of  tlie  amounts  of  said  bills ;  and  I  hereby 
promise  to  pay  them  whenever  my  circumstances  enable  me  to  do 
BO,  and  I  may  be  called  on  for  that  purpose."  In  an  action  on  the 
agreement,  where  issue  was  joined  on  the  plea  of  the  statute  of 
limitations,  held,  that  the  statute  began  to  run  as  soon  as  the 
defendant  became  of  ability  to  pay,  although  the  plaintiff  had  had 
no  notice  or  knowledge  of  ^uch  ability,  and  had  made  no  demand  of 
payment.^  In  another  case,  the  defendant  being  called  for  pay- 
ment, after  saying,  he  would  be  happy  to  pay  the  debt  if  he  couldj 
added,  that  if  the  plaintiff  would  recover  for  him  a  debt  due  to 
him  from  one  G.,  he  might  therewith  satisfy  his  own  debt,  it  was 
held,  that  the  promise  was  conditional,  and,  inasmuch  as  the 
defendant's  ability  to  pay  was  not  proved,  that  it  was  not  sufficient 
to  defeat  the  bar  of  the  statute ;  and  a  new  trial  was  refused.^ 
The  defendant,  in  another  case,  being  urged  for  payment,  said  he 
^^  was  going  over  to  H.  in  the  course  of  the  next  week,  and  would 
help  the  plaintiff  to  £5  if  he  eould.^*  This  acknowledgment  was 
accompanied  with  a  condition,  which  had  not  been  satisfied  by  the 
evidence.'  To  pay  ^^  as  soon  as  convenient,"  renders  it  incumbent 
on  the  plaintiff  to  prove  ability  and  convenience.*  Where  the 
promise  was,  "  if  E.  will  say  I  have  had  the  timber,"  or  "  prove 
it  by  E.  and  I  will  pay  for  it,"  it  is  a  conditional  promise,  and 
therefore  of  no  avail,  unless  the  condition,  as  so  expressed,  is  com- 
plied with.^  Whore  A  promised,  after  six  years,  to  pay  a  debt  in 
certain  specific  articles,  it  was  held,  that  the  promise  came  within 
the  principle  of  the  decision  above  cited  of  Lord  Eenyon ;  and 
that,  it  being  a  conditional  promise,  it  must  appear  that  the  plaintiff 
offered  to  accept  the  specific  articles.^  A  recognizance  having 
been  taken  in  too  large  sum,  by  the  fraud  of  the  counsel,  and  satis- 
faction had  by  extent  on  the  land  of  the  debtor,  the  latter  applied 

• 

rang  from  the  date  of  the  debt,  not  from  the  time  of  ability  to  pay,  as  there  is  no  new 
contract.    Didier  i;.  Davidson,  8  Sandf.  (N.  Y.)  Ch.  61.    Bat  see  contra,  f  113,  ante.] 

1  Waters  v.  Earl  of  Kanet,  2  G.  &  Day.  R.  166. 

«  Ayton  tf.  Bolt.  4  Blng.  B.  105 ;  [Cocks  v.  Weeks,  7  ffill,  (N.  Y.)  45 ;  Bullock  v, 
Smith,  15  Geo.  S95.] 

•  Gould  V.  Shirley,  2  M.  &  Payne,  R.  581. 

*  Edmunds  v.  Downer,  2  Crompt.  &  Mees.  R.  459 

*  Robbins  v,  Otis,  1  Pick.  (Mass.)  R.  370. 

•  Bush  V.  Barnard,  8  Johns.  (N.  Y.)  R.  318. 
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to  the  creditor  to  refund  the  excess,  who  replied,  that  if  there  was 
any  mistake^  he  would  rectify  it^  hut  he  knew  of  none.  In  an  action 
of  assumpsit  to  recover  this  excess,  to  which  the  statute  was 
pleaded,  it  was  held,  that  this  language  of  the  creditor,  the  fraud 
leing  proved^  took  the  case  out  of  the  statute.^  Where  the  maker 
of  a  promissory  note  denied  his  signature,  declaring  it  to  be  a 
forgery,  but  said,  that  if  it  could  be  proved  that  he  signed  the 
note,  he  would  pay  it,  and  it  was  proved  on  the  trial  that  he 
did  sign  it,  this  was  held  sufficient  to  take  the  case  out  of 
the  statute.^  A  vote  passed  at  .a  town  meeting,  appointing  a 
committee  to  "  settle  the  dispute "  between  the  town  and  the 
plaintiflF,  was  viewed  in  the  light  of  a  conditional  acknowledgment. 
It  was  referring  the  plaintiff  to  the  committee,  as  agents,  for  an 
answer  to  his  demand,  and  for  the  determination  of  the  defendants 
respecting  it.  The  opinion  of  the  agents  was  to  govern  the  town  ; 
there  being  no  evidence  of  any  pre-existing  determination,  or  even 
knowledge  respecting  the  demand.  It  is  so  far  from  being  an 
acknowledgment  of  a  debt  unconditionally,  that  it  clearly  ex- 
presses an  ignorance  on  the  part  of  the  defendants,  or  their  doubts 
respecting  their  liability.  If  the  committee  should  determine  that  it 
was  justly  due,  the  party  sued  might  be  liable  as  on  a  conditioned 
promise ;  but  the  plaintiff  furnished  no  evidence  on  that  point.^ 
In  a  letter  written  to  a  plaintiff  within  six  years,  the  defendant 
says  :  "  I  can  never  be  happy  until  I  have  not  only  paid  you,  but 
all  to  whom  I  owe  money  " ;  and  "  Your  account  is  quite  correct ; 
and  oh,  that  I  were  now  going  to  enclose  the  amount  of  it." 
Held,  that  such  promise,  accompanied  with  this  expression,  "  It 
is  impossible  to  state  to  you  what  will  be  done  in  my  affairs  at 
present ;  it  is  difficult  to  know  what  will  be  best,  but  immediately 
it  is  settled,  you  shall  be  informed,"  is  an  absolute  unconditional 
promise,  and  not  a  qualified  or  conditional  promise.^  Admitting  the 
correctness  of  the  account,  with  the  exception  of  one  item,  was  held 
not  a  conditional  admission ;  that  the  excepted  item  was  a  proper 
charge,  and  a  waiver  of  the  statute,  upon  the  plaintiff's  giving  evi- 
dence of  its  being  correct.^    In  the  above,  and  in  similar  cases,  the 

1  Morton  v.  Chandler,  S  Greenl.  (Me.)  R.  9. 

2  Seward  ».  Lord,  1  Greenl.  (Me.)  R.  163. 

*  Fiske  V.  Inhabitants  of  Necdham,  11  Mass.  R.  452. 

*  Dodson  o.  Mackey,  4  Ner.  &  Man.  R.  327,  and  30  £ng.  Com.  Law  R.  377. 

*  Lacas  v,  Thorrington,  5  Ala.  R.  504. 
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liability  of  the  defendant  is  to  be  ascertained  by  the  test  which  he 
himself  has  prescribed.^  In  Hayden  v.  Williams,^  say  the  court, 
when  the  action  is  brought  after  six  years,  and  the  subsequent 
acknowledgment  of  the  defendant  is  the  very  ground  of  the  action, 
the  plaintiff  must  take  it  altogether  as  he  finds  it,  and  he  cannot 
use  the  acknowledgment  without  annexing  the  qualification.  This 
has  been  declared  to  be  reasonable  as  regards  the  plaintiff,  because 
the  statute  being  a  perfect  bar,  the  defendant  ought  not  to  be 
deprived  of  its  protection,  unless  he  has  seen  fit  to  waive  it.^  If 
the  original  promise  is  conditional,  and  the  latter  absolute,  the 
latter  will  not  vary  the  terms  of  the  first  promise.* 

237.  Where,  to  a  plea  of  the  statute,  the  plaintiff  replied  a 
promise  within  six  years,  and  proved  a  promise  to  pay  when  of 
ability  made  three  years  after  the  original  cause  of  action  accrued, 
and  within  six  years  of  the  commencement  of  the  action.  Bur- 
rough,  J.,  and  Park,  J.,  were  of  opinion,  that  as  the  promise  was 
made  before  the  six  years  had  expired,  the  defendant  had  no  right 
to  qualify  it,  and  the  plaintiff  was  not  bound  to  prove  his  ability. 
But  Chief  Justice  Best,  and  Gaselee,  J.,  were  of  opinion,  that  it 

1  Daniel  v,  Pitt,  1  Camp.  R.  336,  note;  Dean  v,  Pitt,  10  Johns,  (N.  Y.)  K.35; 
Parley  v.  Little,  3  Qreenl.  (Me.)  97;  Farmers'  Bank  v.  Clarke,  4  Leigh,  (Va.)  603; 
Hunt  V.  Wilkinson,  1  Gill  &  Johns.  (Md.)  R.  497 ;  Porter  v.  Hill,  4  Greenl.  (Me.)  R. 
42 ;  Deshon  v.  Eaton,  Id.  413  ;  American  Bank  v.  Baker,  4  Met.  (Mass.)  R.  164. 

a  Hayden  v.  Williams,  7  Bing.  R.  105. 

>  Bangs  V.  Hall,  1  Pick.  (Mass.)  R.  368. 

*  Lonsdale  v.  Brown,  3  Wash.  (Cir.  Co.)  R.  404.     [A,  who  owed  a  debt  which  was 
barred  by  the  statute,  promised  to  pay  if  he  could  not  prove  that  B  had  paid  it    Held, 
that  A's  promise  revived  the  debt,  and  that  the  onus  probandi  was  on  A  to  show  that  B 
had  paid  it.    Richmond  v,  Fugua,  11  Ired.  (N.  C.)  445.     A  promise  by  a  debtor  to 
**  go  to  work  at  his  trade  and  pay  as  fast  as  he  could,"  and  a  promise  to  pay  "  as  soon 
as  be  could,"  were  held  to  be  too  uncertain  and  indefinite  to  constitute  a  conditional 
promise  to  pay,  and  the  promises  were  held  absolute.    First  Cong.  Soc.  v.  Miller,  15 
N.  H.  520 ;  Buttcrfield  v.  Jacobs,  Id.  140.    A  promise  to  pay  *'  if  it  is  just,"  or  "  if  the 
creditor  will  swear  to  it,"  no  acknowledgment    Goodwin  v.  Buzzell,  35  Vt  (6  Shaw,) 
9.    "If  you  will  buy  C.'s  land,  I  will  pay  him  the  amount  I  owe  you,"  held  a  con- 
ditional acknowledgment,  valid  only  in  case  of  the  purchase  of  the  land.    Luma  v, 
Edmiston,  5  Sneed.  (Tenn.)  159.    I  am  "disposed  to  do  what  is  just  and  right,"  no 
acknowledgment    Rhodes  v.  Allen,  10  Gray,  (Mass.)  35.    A  signed  a  note  with  B,  as 
B's  surety ;  B  died  more  than  six  years  after  the  note  became  due.    A  is  applied  to  to 
pay  the  note,  and  writes  requesting  the  applicant  to  call  upon  the  executrix  of  the  other 
maker,  adding  that  "what  she  may  be  short  I  will  assist  to  make  up."    Held,  that  legal 
proceedings  need  not  be  taken  against  the  executrix,  before  proceeding  against  the 
surety,  but  that  an  application  was  sufficient.    Humphreys  v,  Jones,  14  L.  J.  (n.  a.) 
Exch.  254;  b.  c.  14  Mee.  &  W.  1.    Where  the  debtor  promises  to  pay,  if  allowed  a 
little  time,  forbearance  for  two  years  is  sufficient.    Gray  v.  Tams,  6  Gill,  (Md.)  82.] 


CHAP.  XXI.]  CONDITIONAL  ACKNOWLEDGMENTS.  243 

was  incumbent  on  the  plaintiff  to  have  proved  the  defendant's 
ability  to  pay ;  that  in  none  of  the  cases  had  a  distinction  been 
made  as  to  the  time  of  the  promise,  whether  before  or  after  the 
six  years  ;  and  that  after  the  six  years,  the  plaintiff  has  no  other 
cause  of  action,  except  on  the  new  promise,  and  that  being  condi- 
tional, the  condition  attached  to  it  must  be  observed.^  In  the  case 
of  the  Farmers'  Bank  v.  Clarke,  in  the  Court  of  Appeals,  of  Vir- 
ginia,^  Tucker,  president,  observed  :  "  It  is  said,  that  this  promise 
being  made  before  the  expiration  of  the  five  years  (the  time  pre- 
scribed by  the  Virginia  statute),  the  party  was  bound  and  had  no 
right  to  clog  the  promise  of  payment  with  a  condition.  This 
would  have  been  very  true,  had  the  suit  been  brought  witliin  five 
years.  But  when,  after  the  lapse  of  five  years,  it  became  neces- 
sary for  the  plaintiff  to  lay  hold  of  this  promise,  he  must  take  it 
as  he  finds  it ;  he  must  take  it  altogether ;  he  cannot  garble  it. 
He  may  renounce  it  altogether,  or  he  may  take  it  altogether  ;  but  it 
would  be  without  example  to  permit  him  to  take  as  much  as  would 
suit  his  purpose,  and  reject  the  rest." 

238.  An  acknowledgment  may  be  indefinite  in  respect  to  the 
intended  application  of  it  to  a  particular  debt ;  and  it  ought 
clearly  to  appear  in  all  cases,  that  it  relates  to  the  identical  debt 
which  is  sought  to  be  recovered  upon  the  strength  of  it.®  In  such 
cases,  it  is  held,  that  it  is  properly  left  to  the  jury  to  decide  as  to 
the  intention.^    Thus,  where  a  letter  was  relied  on  to  defeat  the 

1  Scales  V.  Jacob,  3  Bing.  B.  638.  But  aliter  in  Soath  Carolina,  Young  v.  Monpoey, 
2  Bail.  (S.  C.)  B.  278. 

^  Farmers'  Bank  v.  Clarke,  4  Leigh,  ( Va.)  B.  603 ;  [Shaw  v,  Nicoll,  1  B.  I.  488. 
The  maker  of  a  note  wrote  a  letter  to  the  pajee,  o6[ering  to  give  a  new  note  on  time, 
and  saying,  "  You  shall  have  jour  pay  if  I  live,  and  the  whaling  business  does  not  fail. 
Now  if  you  will  agree  to  this,  I  will  renew,  or  else  you  must  do  the  next  best."  The 
payee  did  not  accept  the  offer,  but  brought  an  action  on  the  note,  and  it  was  held  that 
the  promise  was  not  sufficient.  Mumford  v.  Freeman,  8  Met  (Mass.)  432.  And  see 
Philips  V,  Philips,  ante,  \  235,  note.] 

8  Sans  V.  Gelston,  15  Johns.  (N.  Y.)  B.  511  ;  Clarke  v.  Dntcher,  9  Cow.  (N.  Y.) 
B.  674 ;  [Bobbins  r.  Farley,  2  Strobh.  (S.  C.)  348 ;  Sherrod  ».  Bennett,  8  Ired.  (N.  C.) 
309 ;  Brailsford  v.  James,  3  Strobh.  (S.  C.)  171 ;  Arey  v.  Stephenson,  11  Ired.  (N.  C.) 
86 ;  Buckingham  v.  Smith,  23  Conn.  453.] 

*  Beal  V,  Nind,  4  Bam.  &  Aid.  B.  571 ;  Frost  v,  Benough,  1  Bing.  B.  266.  [An 
acknowledgment,  or  promise,  to  take  the  case  out  of  the  statute,  must  specify  or  plainly 
refer  to  the  particular  debt,  or  demand,  or  cause  of  action,  which  is  sought  to  be  recov- 
ered. And  where  there  is  any  dispute  as  to  the  facts  which  go  to  prove  the  making  a 
new  promise,  the  question  is  a  mixed  one  of  law  and  fact  for  the  jury.  But  where 
the  facts  are  undisputed,  the  question  b  one  of  law  for  the  court  Martin  v.  Broach, 
6  Ga.  21.] 
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statute.  The  letter  stated  that  a  balance  of  a  certain  amount 
was  due  on  the  billy  without  describing  the  particular  bill,  and  the 
jury  found  for  the  plaintiff  the  amount  stated  in  the  defendant's 
letter,  and  the  court  refused  to  disturb  the  verdict.  If,  said  Ifr. 
Justice  Park,  the  letter  referred  to  any  other  bill  accepted  by  the 
defendant,  as  it  had  been  argued  for  the  defendant,  ^^  the  defend- 
ant should  have  established  that  in  proof."  "  The  whole  of  the 
circumstances,"  said  Mr.  Justice  Bosanquet,  "  were  left  to  the 
jury,  and  there  is  no  reason  for  disturbing  the  verdict."  "  If  the 
jury  believed,"  said  Mr.  Justice  Anderson,  "  that  this  was  the  bill 
referred  to,  the  defendant's  letter  is  sufficient  to  take  the  case  out 
of  the  statute."  ^  A  similar  doctrine  seems  to  be  maintained  by 
the  English  courts  generally,*  and  Chief  Justice  Denman  gave  it 
as  the  opinion  of  the  court  in  Tippetts  v.  Hearne,  cited  in  the  note 
below,  that  where  it  appeared  clearly  enough  that  the  payment  was 
made  on  account  of  an  existing  debt,  and  there  was  no  proof  of 
any  other  debt  than  the  one  in  question,  the  jury  were  warranted 
in  applying  it  to  that.  In  Whitney  v.  Bigelow,  in  Massachusetts,^ 
it  was  held,  that-a  general  acknowledgment  of  being  indebted  t^ 
the  plaintiff  is  sufficient  prima  facie  to  take  the  demand  in  suit 
out  of  the  statute ;  that  the  oniia  lies  on  the  defendant  to  show 
that  he  had  reference  to  a  different  demand ;  and  that  the  jury 
may  infer  from  circumstances  that  the  particular  debt  was  referred 
to.  In  Bayley  v.  Crane,  in  the  same  State,^  the  court  said,  that  as 
the  defendant  had  not  shown  that  there  was  any  other  debt  due 
from  him  to  the  plaintiff,  his  letter  of  acknowledgment  must  be 
presumed  to  apply  to  the  note  in  suit ;  and  had  there  been  any 
other  demand  between  the  parties,  it  could  not  have  been  known 
to  which  it  applied,  and  so  could  not  be  applied  to  either.  In 
Stafford  v.  Bryan,  in  the  Court  of  Errors,  of  New  York,^  there 
was  more  than  one  demand,  and  the  admission  of  the  defendant 
was,  that  he  owed  the  complainant.     Sutherland,  J.,  who  gave  the 

1  Dabbs  V.  Hamphrejrs,  10  Bing.  H.  446  ;  and  25  Eng;  Com.  Law  R.  190. 

>  Kvans  v.  Dayies,  1  Adol.  &  £1.  840 ;  Tippetts  v.  Ueame,  1  Cro.,  Mees.  &  Rose.  R. 
252 ;  Bird  v.  Gammon,  3  Bing.  R.  (New  Cases,)  383 ;  Dodson  v.  Mackev,  8  Adol.  & 
£1.  R.  225 ;  Hantley  v,  Wharton,  11  Id.  934  ;  Waters  v.  Tompkins,  1  T/r.  &  Girang. 
(£xch.)  R.  137. 

»  Whitney  ».  Bigelow,  4  Pick.  (Mass.)  R.  410;  [Grey  r.  Tarns,  6  Gill,  (Md.)  82. 
And  see  postf  \  244.] 

«  Bailey  v.  Crane,  21  Pick.  (Mass.)  323. 

»  Stafford  v.  Bryan,  3  Wend.  (N.  Y.)  R.  352. 
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opinion  of  the  court,  considered  it  was  unnecessary  to  determine 
whether  that  was  a  sufficient  acknowledgment  of  the  note  in  ques- 
tion ;  because  the  evidence  in  the  case  showed  that  there  was,  at 
that  time,  an  unliquidated  account  of  long  stan'ding  between  the 
parties,  to  which  the  defendant  might  have  referred.  How  the 
balance  stood  at  that  time,  he  said,  did  not  clearly  appear.  The 
defendant  might  have  made  the  declaration,  and  still  never  have 
intended  to  admit  the  existence  or  justice  of  the  note.  If  effect, 
he  said,  could  be  given  to  the  declarations  or  admissions  which 
may  have  been  proved  to  have  been  made  by  a  defendant,  without 
referring  them  to  the  demand  upon  which  the  suit  may  have  been 
brought,  they  ought  not  to  be  considered  as  referring  to  such 
demand,  and  as  evidence  of  a  new  promise  to  pay  it,  and  that 
most  especially  they  ought  not  to  be  considered  when  the  defend- 
ant denies  under  oath  that  he  has  ever  acknowledged  or  promised 
to  pay  the  demand.  In  Smallwood  v.  Smallwood,  in  North  Caro- 
lina,^ there  were  several  debts  due  from  the  defendant,  and  it  did 
not  appear  which  of  them  was  demanded  by  the  plaintiff  in  a  let- 
ter, to  which  the  defendant  replied.  By  the  chief  justice,  in  giving 
the  opinion  of  the  court :  "  Here  the  expression  is, '  your  demand,* 
witliout  saying  what  that  is,  or  how  it  arose,  or  how  it  may  be 
ascertained.  It  is  impossible  to  collect  from  these  expressions,  by 
themselves,  what  was  the  nature  or  amount  of  that  demand." 
The  decision  was,  that  there  should  be  not  only  a  clear  acknowl- 
edgment of  liability  in  such  a  case,  but  that  it  should  refer  dis- 
tinctly to  the  debt  in  question.  In  Moore  v.  The  Bank  of  Columbia, 
in  the  Supreme  Court  of  the  United  States,^  the  action  was  on  a 
promissory  note  for  $  600,  at  sixty  days,  drawn  by  the  plaintiff  in 
error,  in  favor  of  G.  D.,  and  by  him  indorsed  to  the  Bank  of 
Columbia.  The  statute  being  pleaded,  the  plaintiff  proved  by  a 
witness,  within  the  time  limited,  that  he  (the  witness),  who  was  a 
clerk  in  the  bank,  had  seen  the  defendant  drinking  in  a  tavern 
with  two  companions,  —  the  defendant  appearing  elevated  ;  that  he 
(the  witness)  overheard  a  conversation  between  the  defendant 
and  his  companions,  and  that  the  defendant  boasted  he  was  clear 
of  debt,  except  one  of  five  hundred  in  the  Bank  of  Columbia, 
which,  said  the  defendant,  "  I  can  pay  at  any  time."  The  books 
of  the  bank  showed  that  no  other  discounted  note  stood  cliarged 

1  Smallwood  v.  SmallwoocI,  2  Dev.  &  Batt.  (N.  C.)  K.  S30. 
'  Moore  v.  Bank  of  Columbia,  6  Peters,  (U.  S.)  B.  86. 
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to  the  defendant  at  the  time  of  the  said  conversation.  The  court 
below  left  it  to  the  jury  as  evidence  of  an  acknowledgment  to 
defeat  the  plea  of  the  statute.  The  judgment  was  reversed. 
Thompson,  J.,  who  gave  the  opinion  of  the  court,  holds,  that  there 
was  no  direct  admission  of  a  present  subsisting  debt.  He  held, 
also,  that  it  was  uncertain  whether  the  conversation  referred  to  the 
note  in  question.  "  The  evidence  that  this  was  the  only  five-hun- 
dred-dollar note  of  his  lying  over  in  the  bank  might  afford  a 
plausible  conjecture  that  this  was  the  one  alluded  to.  But  that  is 
not  enough,  according  to  the  rule  laid  down  in  Bell  v.  Morrison."  ^ 
239.  If  the  acknowledgment  be  indefinite  aa  to  the  amount  of 
the  demand  acknowledged,  as  if  it  be  an  acknowledgment  of  a 
balance,  and  it  is  left  uncertain  what  that  balance  is,  the  plaintiff, 
it  has  been  held,  is  entitled  to  nominal  damages ;  ^  but  there  must 
be  an  absolute  admission  of  some  debt  being  due.^  But  if  the 
acknowledgment  is  broad  and  particular  enough  in  its  terms  to 
include  a  particular  debt,  the  amount .  actually  due,  it  has  been 
held,  may  be  proved  by  extrinsic  evidence.*  According  to  Bell  v. 
Morrison,^  it  is  indispensable  for  the  plaintiff  to  establish,  by  inde- 

1  I  Peters,  R.  S.51. 

^  Per  Lord  Tenterden,  in  Dickinson  v.  Hatfield,  5  Car.  &  Payne,  R. ;  Dodson  v. 
Mackey,  4  Nev.  &  Man.  R.  S27. 

*  Chesly  v.  Balby,  4  Yoange  &  Coll.  R.  238.  (Ex  £q.  side.) 

*  Barnard  v.  Bartholomew,  22  Pick.  (Mass.)  R.  291 ;  Sumner  v.  Sumner,  1  Metealf, 
(Mass.)  R.  394.  In  New  Hampshire,  in  the  case  of  a  declaration  by  the  maker  of  a 
promissory  note,  upon  its  being  presented  for  payment,  that  he  had  paid  part,  and  had 
certain  demands  against  the  holder,  but  that  something  was  due,  which  he  was  ready  to 
pay,  without  specifying  any  sum,  it  was  held  suflUcient  to  take  the  case  out  of  the  stat- 
ute, and  entitle  the  plaintiff,  at  least,  to  nominal  damages.  If  anything  was  due,  the 
plaintiff  was  entitled  to  recover ;  and  if  he  failed  in  rendering  the  amount  certain,  he 
must  suffer  the  loss  so  far  as  the  uncertainty  extends,  but  an  uncertainty  as  to  the 
amount  of  damages  is  no  bar  to  the  plaintiff's  recovery,  if  anything  is  due.  Eastman 
V.  Walker,  6  N.  Hamp.  R.  367.  The  principle  was  considered  well  settled,  in  Dixon  v, 
Deveridge,  12  Car.  ft  Payne,  R.  104;  Fierze  v,  Thompson,  1  Taunt.  R.  121.  The 
court  also  cite  Dickinson  v.  Hatfield,  I  Moody  &  Mai.  141.  A  similar  decision  was 
made  in  Kew  Hampshire,  in  Kittredge  v.  Brown,  9  N.  Hamp.  R.  377 ;  and  that  where 
the  amount  due  is  admitted,  it  will  be  evidence  to  show  the  extent  of  the  promise, 
and  that  the  party  designed  to  hold  himself  liable  in  such  sum.  It  was  held,  in  Maine, 
in  Dinsmore  v.  Dinsmore,  that  the  precise  amount  due  need  not  have  been  named  by 
the  party  to  be  charged  in  his  acknowledgment,  and  that  it  is  sufficient  if  he  admits  an 
amount  approximating  to  the  amount  claimed  ;  and  the  precise  amount  may  be  proved 
aliunde.  Dinsmore  v.  Dinsmore,  8  Shep.  (Me.)  R.  433.  [But  see  Suter  v.  Sheeler, 
22  Penn.  St.  308 ;  McRca  v.  Leary,  1  Jones,  (N.  C.)  Law,  91  ;  Shaw  v.  Alien,  Busbee, 
(N.  C.)  Law,  58;  Huff  v.  Richardson,  19  Penn.  St.  388;  Shitler  v.  Bremer,  23  Id 
416;  Mask  v.  Philler,  32  Miss.  (3  George,)  237.] 

*  I  Peters,  (U.  S.)R.851. 


CHAP.  XXr.]  CONDITIONAL  ACKNOWLEDGMENTS.  247 

pendent  evidence,  the  extent  of  the  balance  due  him  before  there 
can  arise  any  promise  to  pay  it  as  a  subsisting  debt.  "  The  evi- 
dence," says  Mr.  Justice  Story,  in  delivering  the  opinion  of  the 
court,  '^  is  clear  of  the  admission  of  an  unsettled  account,  as  well 
from  the  letters  of  Butler,  as  the  conversations  of  Morrison.  The 
letter  acknowledged  that  the  partnership  ^  was  owing '  the  plain- 
tiff, but  as  he  had  not  the  books,  he  could  not  settle  with  him. 
If  this  evidence  stood  alone,  it  would  be  too  loose  to  entitle  the 
plaintiff  to  recover  anything.  The  language  might  be  equally 
true,  whether  the  debt  were  one  dollar  or  ten  thousand  dollars." 
^^  If  it  be  not  indispensable  for  the  plaintiff  to  show  the  extent  of 
the  balance,"  says  the  learned  judge,  '^  does  it  not  let  in  the  whole 
mischief  intended  to  be  guarded  against  by  the  statute  ?  Does  it 
not  enable  the  party  to  bring  forward  stale  demands  after  a  lapse 
of  time,  when  the  proper  evidence  of  the  real  state  of  the  transac- 
tion cannot  be  produced  ?  Does  it  not  tend  to  encourage  perjury, 
by  removing  the  bar  upon  slight  acknowledgments  of  an  indeter- 
minate nature  ?  Can  an  admission  that  something  is  due,  or  some 
balance  accruing,  be  justly  construed  into  a  promise  to  pay  any 
debt  or  balance  which  the  party  may  assert  or  prove  before  a 
jury  ?  If  there  be  an  express  promise  to  such  an  effect,  that  might 
be  pressed  as  a  dispensation  with  the  statute ;  but  the  question 
here  is,  whether  the  law  will  imply  such  a  promise  from  language 
so  doubtful  and  general."  Parker,  J.,  in  the  Court  of  Appeals, 
of  Virginia,^  takes  a  like  view  of  the  subject:  "To  allow  an 
acknowledgment  of.  an  unsettled  demand,  liable  to  be  diminished 
by  offsets,  to  take  a  case  out  of  the  statute,  lets  in  most  unsatis- 
factory proof  of  the  qumdum  of  damages,  and  has  induced  the 
jury  in  this  very  case  to  imply  a  promise  to  pay  the  whole  amount 
of  the  account,  ojthough  the  defendant  insisted  he  had  some  offsets 
against  it,  which,  after  the  lapse  of  time,  'he  might  have  been 
unable  to  prove."  Mr.  J.  Cabell,  in  the  same  case,  stated,  that 
the  utmost  that  even  a  jury  could  infer  from  the  acknowledgment 
proved  in  the  case,  was  a  promise  to  pay  an  unascertained  balance. 
Then  he  proceeds :  "  That  balance  might  be  one  cent  only,  or  it 
might  be  within  one  cent  of  the  original  amount  of  the  plaintiff's 
demand,  what  it  really  was  depended  upon  testimony  aliunde. 
This  promise,  then,  certainly  left  the  defendant  exposed  to  all  the 
inconveniences  arising  from  the  loss  of  testimony  in  relation  to  his 

i  Satton  v.  Bamu,  9  Leigh,  (Ya.)  B.  381. 


248  LIMITATIONS  OF  ACTIONS,  ETC.  [CHAP.  XXI. 

offsets,  and  we  cannot  therefore  give  effect  to  it  without  frustrat- 
ing the  great  object  of  the  statute."  ^ 

^  The  reasoning  and  the  views  taken  by  the  Sapreme  Court  of  the  United  States,  and 
bj  the  Court  of  Appeals  of  Virginia,  are  maintained  in  that  State,  in  Aylett  v,  Robin- 
son, 9  Leigh,  B.  45 ;  in  North  Carolina,  in  Small  wood  v.  Small  wood,  2  Bev.  &  Batt. 
B.  390,  and  in. Peebles  v.  Mason,  2  Dev.  347  ;  in  Pennsylvania,  in  Magee  v.  Magee,  10 
Watts,  B.  172  ;  in  Maine,  in  Fray  v.  Garcelon,  5  Shep.  B.  145 ;  in  Missouri,  in  Davis 
V,  Herring,  6  Mo.  B.  21.  [Where  part  of  an  account  is  barred  by  the  statute,  an  admis- 
sion of  indebtedness  and  a  general  promise  to  settle  and  pay,  is  not  such  a  new  promise 
as  will  take  the  case  out  of  the  statute,  for  it  may  refer  to  that  part  una6ected  by  the 
statute.    Moi^gan  v.  Walton,  4  Barr,  (Penn.)  521.] 
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CHAPTER   XXII. 

ACKNOWLEDGMENT  BY  PART  PAYMENT. 

240.  An  acknowledgment  or  new  promise  may  be  inferred  from 
the  fact  of  part  payment  of  a  contract  within  six  years,  or  from 
the  payment  of  a  smaller,  on  account  of  a  greater,  sum  of  money 
due  from  the  party  making  the  payment  to  the  party  to  whom  it  is 
made.^     So,  from  giving  security  for  a  part  or  whole  within 

1  See  Whitcomb  v.  Whiting,  2  Dong.  R.  652 ;  [Rucker  v.  Frazier,  4  Strobh.  (S.  C.) 
93 ;  Ajer  v.  Hawkins,  19  Yt.  (4  Wasfab.)  28 ;  Carshore  v.  Hnyck,  6  Barb.  (N.  Y.) 
Snp.  Ct  583 ;  Smith  v.  Simms,  9  Geo.  418.  But  part  payment  is  ou\y  prima  facie  evi- 
dence, and  may  be  rebutted  by  other  evidence,  and  by  the  drcumstanoes  under  which  it 
18  made.  State  Bank  v.  Wooddy,  5  Eng.  (Ark.)  638;  Arnold  v.  Downing,  11  Barb. 
(N.  Y.)  Snp.  Ct  554;  Jewett  r.  Petit,  4  Mich.  508;  Aldricb  v.  Morae,  28  Vt.  (2 
Wms.)  642.  And  the  court  cannot  imply  a  promise  liom  the  mere  fact  of  part  pay- 
ment, as  an  inference  of  law.  It  must  be  left  to  the  jory.  White  v.  Jordan,  27  Me. 
(14  Shep.)  370.  Part  payment  on  a  note  by  a  surety,  in  the  prosence  and  with  the 
knowledge  and  without  any  dissent  of  the  principal,  is  equivalent  to  payment  by  the 
principal.  Whipple  v.  Stevens,  2  Foster,  (N.  H.)  219.  But  part  payment  by  a  surety 
after  the  action  is  barred  does  not  revive  his  liability  for  the  other  part.  Emmons  v. 
Overton,  18  B.  Mon.  (Ky.)  643.  Part  payment  after  action  brought  will  not  take  a  debt 
out  of  the  statute.  Bateman  v.  Pindar,  2  G.  &  D.  790.  But  see,  coitfra,  Love  v.  Hack- 
ett,  6  Geo.  486.  And  more  recent  cases,  both  in  this  country  and  England,  have  de- 
nied that  from  the  mere  fact  of  part  payment  of  the  principal,  the  jury  are  authorized 
to  infer  a  promise  to  pay  the  rest.  Smith  v.  Westmoreland,  12  S.  &  M.  (Miss.)  663  ; 
Davidson  v.  Harrison,  33  Miss.  (4  George,)  41.  And  in  Davies  v.  Edwards  (6  Eng^ 
Law  &  Eq.  520,  s.  c.  15  Jur.  1044),  where  the  payment  was  by  the  assignee  of  the 
debtor,  the  court,  per  Parke,  Baron,  holds  the  following  language:  "I  am  of  opinion 
that  no  rule  ought  to  be  granted  in  this  case,  and  that  the  judge  at  nisi  prius  was  right 
in  nonsuiting  the  plaintiff.  The  last  statute  of  limitations,  applicable  to  this  class  of 
cases,  is^the  9  Geo.  IV.  c.  14,  which  makes  a  promise  in  writing  requisite  to  take  a  case 
out  of  the  operation  of  the  statutes  on  this  subject,  but  which  enactment  is  followed  by  a 
proviso,  that  nothing  therein  contained  '  shall  alter  or  take  away,  or  lessen,  the  efiect  of 
any  payment  of  any  principal  or  interest  made  by  any  person  whatsoever.'  The  question 
is,  whether  there  has  been  such  a  payment  in  the  present  case  as  will  take  it  out  of  the  statute 
of  limitations  in  respect  to  the  plaintiff.  The  subject  was  not  so  much  considered  at  the 
.time  when  Jackson  v.  Fairbank,  and  the  subsequent  case  in  the  Queen's  Bench  of 
Brandram  v.  Wharton,  were  decided,  as  it  has  been  since.  It  has  moi;e  recently  under- 
gone much  consideration,  and  the  principle  has  been  laid  down  in  this  court,  that  a  part 
-payment,  in  order  to  be  sufficient  to  take  a  case  out  of  the  statute,  must  be  made  on 
account  of  a  sum  admitted  to  be  due,  accompanied  by  a  promise  to  pay  the  remainder. 
The  first  case  establishing  that  principle  is  Tippets  v.  Heane,  1  C  M.  &  R.  252,  which 
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six  years,^  or  a  negotiable  note ;  ^  and  the  payment  of  interest 
has  the  same  effect  as  payment  of  a  part  of  the  principal.^ 
Thus,  the  payment  of  interest  by  the  principal  promisor,  in 
a  joint  and  several  promissory  note,  annually,  from  the  time 
when  the  note  was  given,  is  sufficient  to  take  the  note  out  of 

was  decided  in  1834,  where  I  delivered  the  judgment.  The  qnestion  there  was,  whether 
a  sum  of  money,  proved  to  have  been  paid  to  the  plaintiff,  on  what  account  did  not 
appear,  was  sufficient  to  take  the  case  out  of  the  statute  of  limitations.  I  am  there 
reported,  I  dare  say  correctly,  to  have  said, '  In  order  to  take  a  case  out  of  the  statute  of 
limitations  by  a  part  payment,  it  must  appear  in  the  first  place  that  the  payment  was 
made  on  account  of  the  debt.  Secondly,  it  must  appear  that  it  was  made  on  account  of 
the  debtibr  which  the  action  is  brought.  But  the  case  must  go  further ;  for  it  is  neces- 
sary, in  the  third  place,  to  show  that  the  payment  was  made  as  part  payment  of  a  greater 
debt ;  because  the  principle  upon  which  a  part  payment  takes  a  case  out  of  the  statute  is, 
that  it  admits  a  greater  debt  to  be  due  at  the  time  of  the  part  payment.  Unless  it  amounts 
to  an  admission  that  more  is-  due,  it  cannot  operate  as  an  admission  of  any  still  existing 
debt'  The  same  rule  was  laid  down  by  Lord  Abinger,  in  1 640,  in  his  judgment,  in  a  case 
of  Waugh  v.  Cope,  6  M.  &  W.  824,  and  afterwards  in  1847,  in  Wainmau  v.  Kynman,  1 
Exch.  lis  ;  where  it  was  held,  that  a  part  payment  of  a  debt  would  not  take  a  case  out 
of  the  statute  of  limitations,  unless  there  were  also  a  promise  in  writing  to  pay  the  re- 
mainder. *  If  this  doctrine  is  applicable  to  a  payment  made  by  the  party  himself,  it  is 
impossible  to  contend  that  a  payment  by  the  assignees  of  a  bankrupt  or  insolvent  in- 
volves a  promise  by  him  to  pay  the  remainder  of  the  debt,  so  as  to  enable  the  creditor 
to  sue  him  for  it  after  the  expiration  of  the  six  years.  If  payment  of  this  dividend 
would  not  have  the  effect  of  taking  the  case  out  of  the  ^statute,  supposing  it  had  been 
made  by  the  party  himself,  a  fortiori,  it  cannot  have  that  effect  when  not  made  by  the 
party  or  his  agent,  but  by  a  third  party,  namely,  an  assignee  appointed  to  distribute  ^his 
effects.  There  has,  therefore,  been  no  part  payment  in  this  case  sufficient  to  take  it  out 
of  the  statute ;  for  the  only  one  proved  is  one  by  a  third  party  to  the  promissory 
note,  under  circumstances  which  show  it  is  not  binding  either  as  against  himself  or 
the  other  makers."  See  also  Note  by  the  Editors  to  Bradfield  u,  Tupper,  7  Eng.  Law 
and  Eq.  541 ;  and  S.  P.  Boscoe  v.  Hale,  7  Gray,  (Mass.)  274;  Stoddard  v.  Doane,  Id. 

387.] 
^  Whitney  v,  Bigelow,  4  Pick.  (Mass.)  R.  110;  Manderston  i7.  Robertson,  4  Man. 

&  Ryl.  R.  410;  [Batch  v.  Onion,  4  Gush.  (Mass.)  559.    But  an  undelivered  mortgage, 

though  executed,  acknowledged,  and  recorded,  is  no  security.    Merriam  v.  Leonard,  6 

Gush.  (Mass.)  151.] 

^  Ilsley  17.  Jewett,  2  Met  (Mass.)  R.  168. 

'  Wyatt  t^.  Hodson,  8  Bing.  R.  309.  It  makes  no  difference,  that  the  interest  paid 
within  the  time  limited  by  the  statute  accrued  before.  Beasley  v.  Greeuslade,  2  Tyrw. 
(Ex.)  R.  121 ;  Fryeburg  v.  Osgood,  8  Shep.  (Me.)  R.  176;  [Bradfield  v.  Tupper,  7 
Eng.  Law  &  Eq.  541 ;  Gonwell  v.  Buchanan,  7  Blackf.  (Ind.)  537  ;  Sanford  v.  Hayes, 
19  Gonn.  591 ;  Walton  v.  Robinson,  5  Ired.  (N.  G.)  341 ;  Worthington  v.  Grimsditch, 
15  L.  J.  (n.  8.)  Q.  B.  52;  s.  c.  10  Jur.  26;  Braildon  v.  Walton,  1  Exch.  617 ;  Barron 
V.  Kennedy,  17  Gal.  574.] 

*  In  Willis 9.  Newham,  8  Y.  &  J.  619,  it  was  held,  that  a  verbal  acknowledgment  of  a  pay- 
ment of  part  of  a  debt,  within  six  years,  is  not  sufficient,  within  the  6  Geo.  IV.  c.  14,  to  take 
the  case  out  of  the  statute  of  limitations  ;  but  this  has  been  recently  overruled  in  Cleave  v. 
Jones,  16  Jur.  516  j  b.  c.  4  Eng.  R.  614. 
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the  statute.^  But,  in  case  there  was  originally  no  express  promise 
to  pay  interest,  a  tender  of  the  debt  in  court,  though  it  takes  the 
debt  out  of  the  statute,  a  promise  to  pay  interest  will  not  be  in- 
ferred from  a  tender  of  the  principal.^  The  giving  of  a  note  to 
secure  the  payment  of  interest  accrued  on  a  note  previously  given, 
is  a  sufficient  acknowledgment  of  the  existence  of  continued  in- 
debtedness upon  the  latter.^  In  like  manner,  a  debtor's  account 
stated  with  his  creditor,  in  which  credit  is  given  for  interest,  is  the 
same  as  if  the  money  had  been  paid> 

241.  In  respect  to  promissory  notes  and  bonds,  the  common 
medium  of  proof  of  a  part  payment,  or  of  interest,  is  an  indorse- 
ment of  it  thereon.^  But  it  is  always  considered  essential  that 
such  indorsement  be  made  bona  fide^  and  with  the  privity  of  the 
obligee ;  for,  otherwise,  the  creditor  might  be  enabled  to  bind  the 
debtor  by  an  acknowledgment  or  new  promise,  which  the  latter 
never  intended  to  make.  In  debt  on  a  bond,  dated  1785,  before 
Lord  Ellenborough,  it  appeared  there  were  several  indorsements 
on  the  bond,  acknowledging  the  receipt  of  interest  down  to  1793, 

^  Sigourney  v.  Draiy,  14  Pick.  (Mass.)  K.  387. 
«  Colljrer  v,  Wilcox,  4  Bing.  R.  315. 

•  Wenman  ».  Mohawk  Ins.  Co.,  13  Wend.  (N.  Y.)  R.  267  ;  [Sigoumey  w.  Wether- 
ell,  6  Met.  (Mass.)  553.] 

*  Smith  V.  Ludlow,  6  Johns.  (N.  Y.)  R.  267. 

^  Searle  v.  Lord  Barrington,  2  Strange,  R.  826 ;  Tamer  t;.  Crisp,  Id.  827 ;  Glyn  v. 
Bank  of  England,  2  Yes.  Sen.  R.  43;  Gale  v,  Capron,  I  Adol.  &  £11.  R.  102,  and  28 
Eng.  Com.  Law  R.  46  ;  Ilslej  v.  Jewett,  2  Met.  (Mass.)  R:  168  ;  Sigoumey  v.  Drewry 
14  Pick.  (Mass)  R.  387;  Howe  v.  Thompson,  2  Fairf.  (Me.)  R.  152;  Whitney  o. 
Bigelow,  4  Pick.  (Mass.)  R.  110;  Dowling  v.  Ford,  I  Mees.  &  Welsh.  (Ex.)  R.  325  ; 
Hunt  V.  Bridgham,  2  Pick.  (Mass.)  R.  581 ;  Warren  v.  Hatliaway,  2  App.  (Me.)  R. 
345;  Hathaway  v.  Haskell,  9  Pick.  (Mass.)  R.  42;  Rosehoom  v.  Billington,  17  Johns. 
(N.  T.)  R.  182;  Read  v.  Hurst,  7  Wend.  (N.  Y.)  R.  408.  [Connelly  w.  Pierson,  4 
Gilm.  (111.)  108;  Alston  v.  State  Bank,  4  Eng.  (Ark.)  457;  Chandler  v.  Lawrence,  8 
Mich.  261.  By  statute  in  Massachusetts,  the  indorsement  must  not  be  by  or  in  behalf 
of  the  party  to  whom  the  payment  is  made.  Rev.  Stat.  c.  120,  §  17 ;  Williams  v, 
Burbank,  8  Met.  (Mass.)  352.  The  indorsement  of  payment  on  a  promissory  note, 
written  by  the  holder  thereof,  by  the  express  assent  and  request  of  the  promisor,  is  suffi- 
cient proof  of  such  payment  to  prevent  the  operation  of  the  statute  of  limitations.  Sib- 
ley V.  Phelps,  6  Cush.  (Mass.)  172;  Smith  i;.  Simms,  9  Geo.  418;  Hawley  v.  Griswold, 
42  Barb.  (N.  Y.)  18.  An  acknowledgment  of  payment  in  writing,  though  unsigned,  is 
sufficient  to  take  the  debt  out  of  the  statute.  Cleave  v.  Jones,  4  Eng.  Law  &  Eq.  514  ; 
B.  c.  20  Law  Jour.  Rep.  (n.  b.)  Exch.  238,  and  15  Jur.  515,  where  Willis  v.  Newham, 
3  Y.  &  J.  is  overruled.  And  so  is  an  oral  admission.  Williams  v.  Gridley,  9  Met. 
(Mass.)  485 ;  Sibley  v.  Lambert,  30  Me.  (17  Shep.)  353.  But,  in  Louisiana,  it  has  been 
held,  that  the  entry  of  a  check  on  the  books  of  the  drawer  as  unpaid,  does  not  interrupt 
prescription  running  in  his  favor.    Harmaa  v.  Claiborne,  1  La.  An.  Rep.  342.] 
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which  were  proved  to  be  in  the  handwriting  of  the  defendant. 
These  were  allowed  to  be  good  evidence  of  the  bond  remaining 
unsatisfied  at  the  date  of  the  last  indorsement.  The  presumption 
from  lapse  of  time  being  thus  repelled,  the  plaintiff,  for  the  pur- 
pose of  meeting  certain  direct  evidence  of  payment,  in  1794,  pro- 
posed to  read  other  indorsements,  down  to  1795,  acknowledging 
the  receipt  of  interest  and  part  of  the  principal.  But  these  latter 
indorsements  were  not  in  the  handwriting  of  the  defendant.  An 
objection  being  taken  to  their  being  read.  Lord  Ellenborough 
thought  it  necessary  to  prove  that  they  were  on  the  bond  at,  or 
recently  after,  the  times  when  they  bore  date.  Although  it  may 
seem,  he  said,  at  first  sight,  against  the  interest  of  the  obligee  to 
admit  part  payment,  he  may  thereby,  in  many  cases,  set  up  the 
bond  for  the  residue  of  the  sum  secured.  If  such  indorsements, 
he  continued,  were  receivable  whensoever  they  may  have  been 
written,  this  would  be  allowing  the  obligee  to  manufacture  evi- 
dence for  himself,  to  contradict  the  fact  of  payment.  And  he  had 
been  at  a  loss  to  see  the  principle,  on  which  these  receipts,  in  the 
handwriting  of  the  creditor,  have  sometimes  been  admitted  as  evi- 
dence against  the  debtor ;  and  he  was  of  opinion  that  they  could 
not  properly  be  admitted,  unless  they  were  proved  to  have  been 
written  at  a  time  when  the  effect  of  them  was  clearly  in  contradic- 
tion to  the  writer's  interest.^  It  has  ever  been  held  unjustifiable, 
since  the  time  of  Lord  Ellenborough,  to  take  for  granted,  in  all 
cases,  because  a  person  admits  that  any  portion  of  an  amount  due 
him  has  been  paid,  that  it  in  reality  has  been  ;  and  that  the  mere 
indorsement  of  a  payment  upon  a  promissory  note  by  the  holder, 
after  the  expiration  of  the  time  limited  by  the  statute,  affords  no 
legal  evidence  of  such  payment.  The  true  doctrine  is  laid  down 
in  Roseboom  v.  Billington,^  by  the  Supreme  Court  of  New  York,  in 
which  the  court  held  that  an  indorsement  upon  a  note  or  bond 
made  by  the  payee  or  obligee,  without  the  privity  of  the  debtor, 
cannot  be  admitted  as  evidence  of  payment  in  favor  of  the  party 
making  the  indorsement,  unless  it  appear  that  it  was  made  at  a 
time  when  its  operation  would  be  against  the  interest  of  thd 
party  making  it ;  and  that,  if  such  proof  were  given,  it  would 
be   proper   for   the   consideration   of  the   jury.^      In   Read   v. 


1  Rose  V.  Brjant,  S  Campb.  R.  831 ;  [Beatty  v.  Clement,  19  La.  An.  8S.    And 
also  Maskell  v,  Poolejr,  Id.  661 ;  Briggs  v.  Wilson,  39  £ng.  Law  &  Eq.  63.] 
>  Roseboom  v.  Billington,  17  Johns.  (N.  Y.)  B.  183 ;  Read  v.  Hurst,  7  Wend.  (N. 
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Hurst,^  one  who  was  indebted  to  another  was  directed  to  pay  the 
amount  owing  by  him  to  a  creditor  of  the  person  to  whom  the 
money  was  due,  without  a  specification  of  .the  account  to  which 
it  should  be  applied ;  and  the  money  was  received  and  indorsed 
on  a  note  in  part  payment  of  the  same,  which  indorsement  was 
subsequently  relied  on  to  take  the  note  out  of  the  operation  of 
the  statute.  It  was  held  that  the  evidence  was  not  sufficient,  as  a 
question  of  law^  to  prove  an  acknowledgment  by  the  maker  within 
six  years ;  and,  the  court  below  having  expressed  an  opinion  that 
it  was  sufficient,  and  not  having  submitted  it  as  a  question  of  fact 
for  the  jury,  the  judgment  was  reversed,  and  a  venire  de  novo 
awarded. 

242.  In  an  action  by  an  administrator  on  a  promissory  note, 
commenced  more  than  six  years  after  the  date  of  the  note,  an  in- 
dorsement in  the  handwriting  of  the  intestate,  of  a  payment  pur- 
porting to  be  made  more  than  two  years  Before  the  statute  would 
attach,  and  six  months  prior  to  his  death,  it  was  held  the  jury 
might  regard  as  evidence  of  a  new  promise,  though  there  was  no 
proof  other  than  that  mentioned,  of  the  time  when  the  indorse- 
ment was  actually  made.  At  the  time  of  the  indorsement,  the 
intestate  was  under  no  temptation  to  make  it,  for  the  sake  of  evi- 
dence ;  as  the  statute  would  not  have  attached  for  more  than  two 
years  ;  and  furnishing  proof  that  he  had  received  part  of  the  con- 
tents of  the  note  was  clearly  against  his  interest.  Proof  of  this 
description  is  a  kind  of  moral  evidence,  in  regard  to  which  no  rea- 
sonable doubt  can  be  entertained.^  So,  upon  the  same  ground  it 
has  been  held  that  an  indorsement  on  a  note  of  payment  on  ac- 
count, proved  to  have  been  made  within  six  years  from  the  date  of 
the  note  and  time  of  suit  brought,  was  sufficient  to  prevent  the 

T.)  R.  408;  Clapp  v.  Ingenoll,  8  Fairf.  (Me.)  R.  83 ;  Gibson  «.  Peoples,  2  M'Cord 
(S.  C.)  R.418;  M'Ghee  v.  Green,  7  Port.  (Ala.)  R.  537 ;  Wanton  v.  Dale,  1  Id.  247 ; 
Whitney  v.  Bigelow,  4  Pick.>  (Mass.)  R.  110 ;  Bailej  v.  Crane,  21  Id.  323  ;  Butcher  u. 
Hixton,  4  Leigh,  (Va.)  R.  519  I  Wilcox  v.  Pearman,  9  Id.  144;  [Brown  v.  Hatchings, 
11  Ark.  83.] 

1  Read  r.  Hurst,  7  Wend.  (N.  Y.)  R.  408. 

^  Coffin  V.  Bucknam,  3  Fairf.  (Me.)  R.  471.  That  entries  made  bj  persons  deceased, 
against  their  interest,  are  admissible  in  eridence,  the  conrt  cite  Warren  t;.  Granville,  2 
Strange,  R.  1129  ;  High  am  v.  Ridgway,  10  East,  R.  109 ;  Doe,  dem.  Ruoe  r.  Robson, 
15  Id.  32.  In  the  last  case,  Lord  Ellenborough  says:  "The  ground  npon  which  this 
evidence  has  been  received  is,  that  there  is  a  total  absence  of  interest  in  the  persons 
making  the  entries  to  pervert  the  fact,  and  at  the  same  time  a  competency  in  them  to 
know  it." 
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operation  of  the  statute.^  In  one  case,  the  indorsement  of  part 
payment  was  made  by  the  defendant  himself ;  and,  therefore,  no 
question  could  arise  as  to  its  being  at  that  time  a  sufficient  ac- 
knowledgment of  indebtedness  to  remove  the  presumption  of  pre- 
vious payment.  But  the  date  of  the  indorsement  was  not  entered 
by  him,  and  therefore  it  became  material  to  prove  when  that  entry 
was  made.  The  adding  of  a  date  on  the  back  of  a  note,  it  was 
held,  is  not  an  alteration  of  the  instrument,  and  in  no  wise  affects 
its  validity.^ 

243.  In  HoUis  v.  Palmer,  in  the  English  Court  of  Common 
Pleas,^  it  was  sought  to  deprive  the  defendant  of  the  defence  of  the 
statute,  by  a  statement  in  the  declaration,  that  the  defendant  had 
made  payments  of  interest  within  six  years.  The  plaintiff*  sued 
as  an  executor  upon  a  promissory  note  given  to  the  testator,  and 
declared  that  the  defendant  had  not  paid  the  said  note  to  the  tes- 
tator in  his  lifetime,  or  to  the  plaintiff  since  his  death,  except  ^^  in- 
terest on  the  said  note,  at  the  rate  of  j£  5  per  cent  from  the  day 
of  the  date  of  said  note,  up  to  a  certain  day  within  six  years,  next 
before  the  commencement  of  this  suit,"  &c. ;  and  that  the  interest 
so  paid  was  paid  to  the  testator  in  his  lifetime.  The  argument  in 
behalf  of  the  plaintiff  was,  that  the  defendant's  plea  (that  the 
cause  of  action  did  not  accrue  within  six  years)  admitted  interest 
to  be  due,  which  the  plaintiff  might  recover  independent  of  the 
principal,  and  that  the  plea  did  not  answer  the  whole  declaration. 
The  court,  however,  held,  that  tlie  claim  for  principal  was  the  only 
cause  of  action  set  forth  in  the  declaration,  and  that  the  interest, 
as  an  accessory  to  the  principal,  fails  together  with  the  principal, 
when  the  latter  is  barred  ;  that  the  payments  of  interest  set  forth 
are  only  evidence  of  a  cause  of  action,  and  so  the  plea  answered  the 
only  cause  of  action  in  the  declaration. 

244.  The  fact  of  part  payment  may  be  proved  by  the  oral  ad- 
mission of  the  party,  or  by  any  proper  evidence,  as  well  as  by  an 
indorsement  of  payment,  or  other  writing,  if  it  be  made  to  appear 
that  it  was  made  in  reference  to  the  demand  in  suit.^  Where  the 
evidence  was  that  the  defendant  paid  <£  10  to  the  plaintiff  within 
six  years,  it  was  held  by  Parke,  B.,  not  sufficient  evidence,  under 

1  Adams  v.  Seitzenger,  1  Serg.  &  Watts,  (Peon.)  B.  243 ;  Haven  v.  Hathaway,  2 
App.  (Me.)  R.  345. 
s  Howe  V,  Thompson,  2  Fairf.  (Me.)  R.  152. 

s  HoUis  et  ux.  v.  Palmer,  2  Bing.  (New  Cases,)  713,  and  29  Bog.  Com.  Law  B.  464. 
«  Bead  v.  Hunt,  7  Wend.  (N.  T.)  B.  408. 
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the  circumstances,  to  go  to  the  jury  as  payment  on  account  of  the 
particular  debt  sued  for :  "  For  to  take  the  case  out  of  the  statute, 
it  must  be  shown  that  the  part  payment  was  made  on  account  of  a 
larger  debt,  the  principle  on  which  it  takes  a  case  out  of  the  statute, 
being,  that  it  admits  a  greater  debt  to' be  due.  That  is  not  neces- 
sarily established  by  the  bare  evidence  that  £  10  was  paid  to  the 
plaintiff  by  a  third  person  on  account  of  the  defendant.  Next,  it 
must  be  shown  to  have  been  a  payment  in  part  discharge  of  the 
particular  debt  sued  for,  but  there  was  here  no  proof  of  the  appli- 
cation of  the  <£  10  to  such  a  purpose.  It  was  said,  as  there  was 
no  evidence  of  any  other  debt  due  from  the  defendant  to  the  plain- 
tiff, the  jury  might  be  warranted  in  concluding  the  <£  10  to  have 
been  paid  on  account  of  this  debt,  but  it  did  appear  that  it  was 
a  payment  on  account,  and  not  of  a  balance,  nor  was  any  acknowl- 
edgment made  at  the  time  of  such  payment  that  a  greater  sum 
was  due.  Then,  if  from  what  passed  at  the  time,  it  could  be 
affirmed  to  have  been  a  part  payment  of  a  pre-existing  larger  debt,  it 
would  take  the  case  out  of  the  statute ;  but  in  the  absence  of  such 
proof,  a  new  trial  must  be  granted."  ^  In  Beltzhoover  v.  Yewell,  in 
Maryland,^  it  not  appearing  that  the  defendant,  in<naking  the  pay- 
ment in  question,  had  in  his  contemplation  the  items  against  which 
the  statute  had  run,  the  court  could  not  so  apply  the  payment  as 
to  bring  the  whole  account  out  of  the  statute.^ 

^  In  the  former  trial,  the  plaintiff  had  a  verdict,  Yaughn,  B.,  being  of  opinion  that, 
if  the  jary  should  think  the  payment  applicable  to  the  particular  debt  sued  for,  it  was 
BufBcicnt  evidence  of  a  new  promise  to  sustain  the  action.  Tippetts  v.  Heane,  2  Tyrw. 
(Exch.)  R.  772. 

3  Beltzhoover  v.  Yewell,  11  Gill  &  Johns.  (Md.)  R.  212. 

'  See  antCt  Ch.  XIV.  on  Mutual  Accounts.  And  Waters  v,  Thompkins,  2  Crompt., 
Mees.  &  Ros.  (Exch.)  R.  723.  [And  see  ante,  S  238.  The  plaintiff  had  an  account 
against  the  defendant,  for  the  payment  of  a  portion  of  which  a  third  person  was  liable 
to  the  defendants.  Within  a  year  before  the  commencement  of  the  action,  one  of  the 
defendants,  together  with  the  plaintiff  and  such  third  person,  examined  the  plaintiff's 
account,  and  no  objection  was  made  to  any  portion  of  it,  and  the  items  for  which  the 
third  person  was  holden  were  selected  and  paid  for,  and  credit  was  given  by  the  plain- 
tiff for  the  payment  on  account.  This  was  held  sufficient  to  take  the  case  out  of  the 
statute.  Sanderson  v.  Milton  Stage  Co.,  18  Vt.  (3  Washb.  6,)  107.  And  where  the 
creditor  holds  several  notes,  and  the  debtor  makes  a  general  payment  on  account  of  the 
debt  for  which  they  were  given,  this  implies  a  promise  of  further  payment.  And  if  the 
debtor  fails  to  direct  to  which  note  the  payment  shall  be  applied,  die  creditor  may  apply 
it  to  whichever  one  he  pleases,  whereby  the  note  to  which  he  applies  it  will  be  taken  out 
of  the  operation  of  the  statute ;  but  he  cannot  divide  the  sum  and  appropriate  part  on 
each  note  so  as  to  take  them  all  out  of  the  statute.  Ayer  v.  Hawkins,  19  Vt.  (4 
Washb.)  26.    But  in  Bum  v.  Bolton  (15  Law  Jour.  (n.  s.)  C.  B.  97),  Tindal,  C.  J., 
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245.  It  was  held  by  Lord  EUenborough,  in  Holmes  v.  Green,^ 
that  in  order  to  take  a  case  out  of  the  statute,  iu  an  action  on  a 
promissory  note,  it  is  not  sufficient  to  show  a  payment  by  a  joint 
maker  of  the  note  within  six  years,  so  as  to  throw  it  upon  the  de- 
fendant to  show  that  the  payment  was  not  made  on  account  of  the 
note.  But  the  question  in  the  case  was  as  to  the  application  of 
the  payment.  It  was  contended,  that  the  payment  must  be  attrib- 
uted to  the  claim  in  question,  unless  it  could  be  shown  by  the  de- 
fendant that  some  other  account  existed  between  the  parties.  The 
learned  judge  said :  "  There  would  be  no  such  thing  as  the  statute 
of  limitations,  if  this  doctrine  were  to  prevail :  an  acknowledg- 
ment to  bind  a  partner  ought  to  be  clear  and  distinct :  this  would 
be  an  extravagant  extension  of  the  case  of  Whitcomb  v.  Whiting.'* 

246.  It  matters  not  to  whom  the  part  payment  may  be  made. 
If  paid  to  an  agent,  or  even  to  a  person  not  authorized  to  receive 
it,  but  appearing  to  be  so,  it  amounts  to  an  acknowledgment. 
Thus,  in  Clarke  v.  Hooper,^  it  was  observed  by  Tindall,  Ch.  J. : 
^^  In  this  case  the  statute  of  limitations  has  been  pleaded  to  an 
action  on  a  promissory  note,  and  the  plaintiff  has  proved  payment 
of  principal  and  interest  within  six  years  ;  not  indeed  to  one  who 
had  a  rightful  title  to  receive  it,  but  who,  having  letters  of  ad- 
ministration, would  appear,  at  least,  to  stand  in  that  situation.    In 

said  that,  "if  two  admitted  demands  were  dae  at  the  time  of  the  part  payment,  so  that 
it  was  doubtful  to  which  demand  the  payment  applied,  such  a  payment  would  not  take 
either  demand  oat  of  the  stAtute.''  And  see  Burr  v.  Burr,  S6  Penn.  St.  284 ;  Armis- 
tead  V.  Brooks,  18  Ark.  521.  If  there  are  three  notes,  two  of  which  are  barred,  and  a 
sum  of  money  be  paid  on  account  of  interest  generally,  but  less  than  the  amount  of 
interest  due  on  the  note  not  barred,  the  payment  will  prevent  the  running  of  the  statute 
on  the  latter  note.  Nash  v.  Hodgson,  31  £ng.  Law  &  Eq.  555.  But  if  applied  on  the 
others,  it  will  not  take  them  out  of  the  statute.  Pond  v.  Williams,  1  Gray,  (Mass.) 
630  ;  Lowery  v.  Gear,  32  111.  382.  Part  payment  on  account,  generally,  without  desig- 
nating any  particular  items,  saves  the  whole  account  from  the  operation  of  the  statute. 
Dyer  v.  Walker,  64  Me.  18 ;  Peck  v,  N.  Y.  Steamship  Co.,  5  Bosw.  (N.  Y.)  226.  So 
if  the  debt  is  payable  by  instalments,  and  all  are  due.  Nesom  v.  D'Armand,  13  La. 
An.  294.  So  if  payments  are  made  generally  on  account  of  several  notes,  before  the 
statute  has  run  against  either,  the  application  to  any  one  will  prevent  the  bar  of  the 
statute,  and  when  so  applied  will  take  effect  from  the  time  of  payment.  Ramsay  t;. 
Warner,  97  Mass.  8.] 

1  Holmes  v.  Green,  1  Stark.  B.  488. 

2  Clarke  v.  Hooper,  I  Bing.  R.  480.  See  also*  Megginson  v.  Harper,  4  Tyrw.  (Ex.) 
R.  94,  in  which  the  decision  was  upon  the  like  ground.  And  also  ^ease  v.  Hirst,  10 
Bam.  V,  Cres.  R.  122,  and  21  Eng.  Com.  Law  R.  36.  [And  see  post,  §  269.  It  seems 
that  since  the  Stat  9  Geo.  IV.  c.  14,  an  acknowledgment  made  to  a  stranger  would  not 
be  sufficient.    Grenfcll  v.  Girdleston,  2  Y.  &  ColL  662.] 
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{he  mind  of  the  party  paying,  such  a  payment  must  have  been  a 
direct  acknowledgment  and  admission  of  the  debt,  and  is  the  same 
thing,  in  effect,  as  if  he  had  written  in  a  letter  to  a  third  person 
that  he  still  owed  the  sum  in  question." 

247.  If  it  be  agreed  between  debtor  and  creditor,  that  the  latter 
shall  receive  goods  in  reduction  of  his  demand,  the  delivery  of  the 
goods  operates  as  a  partial  payment.^  But  where  the  goods  are  to 
be  sold,  and  the  proceeds  appropriated  in  part  extinguishment  of 
the  debt,  the  goods  must  be  sold,  and  credit  given  for  the  proceeds 
in  a  reasonable  time.  Where  the  maker  of  a  promissory  note  de- 
livered goods  to  the  holder  to  be  sold,  and  the  proceeds  appropriated 
towards  the  payment  of  the  note,  it  was  held,  that  if  such  sale 
is  made  and  the  proceeds  indorsed  upon  the  note,  within  a  reason- 
able time,  it  is  to  be  considered,  in  reference  to  the  statute  of 
limitations,  as  a  payment  made  by  the  maker's  order.  But  if  the 
holder,  without  any  assent  on  the  part  of  the  maker,  or  any  notice 
to  him,  makes  the  sale  and  indorsement  after  a  reasonable  time 
has  elapsed,  it  will  not  take  the  note  out  of  the  statute.^  So,  in 
an  action  upon  a  note  payable  more  than  six  years  before  the  com- 
mencement of  the  suit,  it  was  held,  that  where  the  defendant  had 
delivered  another  note  to  the  plaintiff  '^  to  collect  the  same,  and 
apply  the  proceeds  to  the  payment  of  the  note  in  suit,"  and  the 
plaintiff  had  accepted  it,  that  he  was  bound  to  comply  with  these 
directions  ;  and  that  as  soon  as  he  collected  the  money  upon  it,  he 
was  obliged  to  consider  it  a  payment  of  so  much  of  the  note  in 
suit ;  and  that  proof  of  a  payment  on  the  collateral  note  would 
operate  as  proof  of  payment  of  the  same  sum  on  the  note  in  suit. 
But  in  such  case,  if  the  plaintiff  has  not  used  that  reasonable 

■ 

diligence  which  the  law  requires,  to  collect  the  collateral  note, 
and  the  payments  have  been  made  later  than  they  should  have 
been,  they  cannot  be  considered  as  made  by  order  of  the  defend- 
ants.* 

1  Hooper  v,  Stevens,  4  Adol.  &  EIL  R.  71 ;  Hart «.  Nash,  2  Cromp.,  Mees.  &  Welsb. 
(Exch.)  R.  337  ;  [Sibley  v.  Lambert,  30  Me.  253;  Batts  v.  Perkins,  41  Barb.  (N.  Y.) 
509.  So  if  work  is  performed  from  time  to  time  in  payment  of  a  debt,  and  the  account 
is  stated  by  the  parties,  the  payment  is  from  the  statement,  and  not  fW>m  the  seTeral 
periods  at  which  the  work  was  done.    Borden  v.  Peay,  20  Ark.  293.] 

>  Porter  v.  Blood,  5  Pick.  (Mass.)  B.  54. 

'  Haven  v,  Hathaway,  2  App.  (Me.)  R.  345,  recognizing  Porter  v.  Blood,  wpra, 
[So,  a  bill  of  exchange,  delivered  on  account  of  a  larger  sum  due  with  interest  to  pay 
part,  will  take  the  remainder  out  of  the  statute,  from  t)ie  time  of  the  delivery,  though 
the  bill  at  maturity  be  dishonored.    Tnmey  v,  Dedwell,  24  Eng.  Law  &  £q.  92.    Bat 

17 
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if  delivered  as  collateral,  the  proceeds  to  be  applied  in  pajment,  the  receipt  of  a  dividend 
on  the  note  takes  it  out  of  the  operation  of  the  statate  from  the  time  of  the  receipt. 
Whipple  V.  Blackington,  97  Mass.  476.  A  check  is  no  advance  of  monej  until  paid. 
Garden  r.  Bruce,  Law  Rep.  3  C.  P.  300.  And  the  maintenance  of  a  child  was  held  part 
payment  of  a  note,  the  amount  having  been  indorsed  by  the  mother  on  the  note  in  lieu 
of  interest.  Badger  v.  Arch,  28  £ng.  Law  &  £q.  464.  But  it  was  recently  held,  in 
Alabama,  that  the  deposit,  by  the  maker  of  a  promissory  note,  with  the  assent  of  sure- 
ties, of  cotton,  with  the  agreement  that  its  proceeds  when  sold  should  be  applied  in  pay- 
ment of  the  note,  did  not  withdraw  the  note  from  the  operation  of  the  statute  of  limita- 
tions, although  the  cotton  was  sold  and  the  proceeds  applied  in  payment,  after  the 
maturity  of  the  note,  and  within  six  years  before  the  commencement  of  suit  Lyon  v. 
State  Bank,  12  Ala.  508. 

A  partial  payment  on  a  witnessed  note  takes  the  note  out  of  the  statute  for  twenty 
years  from  the  time  of  the  payment.    Estes  v.  Blake,  (30  Me.)  17  Shep.  164. 

Whether  the  part  payment,  or  an  acknowledgment,  will  take  a  bond  out  of  the  stat^ 
utc,  the  authorities  do  not  agree.  Thus,  where  the  obligor  of  a  bond,  with  a  full  knowl- 
edge of  his  legal  rights,  admits  his  liability  after  the  bond  is  barred,  the  admission  re- 
vives the  obligation.  Tillet  v.  Commonwealth,  9  B.  Mon.  (Ken.)  438.  So  the  pay- 
ment of  interest  on  a  bond  by  one  of  the  sureties  before  the  statute  of  limitations 
attaches  takes  the  debt  out  of  the  operation  of  the  statute.  (McBride,  J.,  dissentiente.) 
Crage  v.  Callaway,  &c.,  12  Miss.  94.  See  also  Amistead  i7.  Brook,  18  Ark.  521.  But 
in  Alabama  it  has  been  held  tiiat  a  verbal  acknowledgment  by  the  obligor  will  not  pre- 
vent the  statute  from  running  against  a  bond,  nor  revive  tlie  remedy  after  the  statute  has 
become  a  bar.    Crawford  v.  Childress,  1  Ala.  (n.  s.)  482. 

The  replication  of  a  new  promise  to  a  plea  of  the  statute  df  limitations  in  a  suit  on 
a  former  judgment  is  bad ;  such  a  replication  is  good  only  in  actions  on  promises. 
Taylor  v,  Spicey,  11  Ired.  (N.  C.)  427.  But  in  Carshore  v,  Huyck,  6  Barb.  (N.  Y.) 
583,  the  court  felt  bound  to  sustain  such  a  replication  to  a  plea  of  the  statute  in  an 
action  on  a  justice's  judgment,  for  reasons  peculiar  to  the  law  of  New  York,  as  appear 
by  the  following  extract  from  the  opinion  of  Harris,  J. :  "  The  principal,  and,  I  think, 
the  only  question  in  this  case  is  whether,  after  a  justice's  judgment  has  become  barred 
by  the  statute  of  limitations,  it  will  be  so  revived  by  a  new  promise  of  payment  as  that 

an  action  of  debt  may  be  maintained  upon  it The  plaintiffs  maintain  the 

affirmative  of  the  proposition The  defendant  contends  that  a  promise  to  pay 

a  judgment  cannot  entitle  the  plaintiff  in  that  judgment  to  maintain  an  action  upon  it 
as  a  subsisting  cause  of  action ;  that  a  judgment  once  barred  by  the  statute  of  limita- 
tions cannot  have  its  vitality  restored  by  a  new  promise  to  pay.  The  question  is  not 
without  its  difficulty,  and  neither  party  is  without  eminent  authority  to  sustain  his  posi- 
tion. It  seems,  however,  to  be  settled  against  the  defendant  in  this  State.  Upon  a  full 
examination  of  the  cases  in  which  the  subject  has  been  discussed,  I  am  satisfied  that,  at 
least  in  this  State,  the  doctrine  is  too  firmly  established  to  be  again  unsettled,  that  when 
the  operation  of  the  statute  of  limitations  is  avoided  by  a  new  promise,  the  old  demand, 
and  not  the  new  jnvmise,  is  to  be  the  Ibundation  of  the  action.  I  confess  that,  were  I  at 
liberty  to  reason  upon  the  question,  the  inclination  of  my  mind  would  be  to  the  other 
side  of  the  question.  The  doctrine  rests  for  its  support  upon  a  distinction  between  the 
cause  of  action  itself  and  the  remedy.  The  distinction  is  too  thin  and  subtle  to  be  re- 
ceived with  satisfaotioo.  An  existing  continuing  cause  of  action,  without  any  remedy 
to  enforce  it,  is,  to  my  mind,  a  mere  abstraction.  To  say  that  a  man  has  a  cause  of 
action  left,  after  he  has  lost,  by  the  operation  of  the  statute,  his  remedy  upon  it,  seems 
to  me  little  less  absurd  than  to  say,  I  still  have  my  property  after  I  have  actually  lost  it 
If  a  debtor  obtain  a  discharge  under  an  insolvent  act,  a  subsequent  promise  to  pay  the 
debt  is  regarded  as  a  new  contradj  supported,  it  is  true,  by  the  pre-existing  moral  obliga- 
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tion,  as  a  oonsideratiOD  for  the  new  promise,  bat  to  be  enforced  as  a  new  contract,  and, 
like  everj  other  contract,  according  to  its  own  terms.  The  reasonableness  of  this  doc- 
trine is  much  more  manifest,  at  least  to  mj  mind,  than  that  which  has  been  established 
in  this  State  in  respect  to  the  revival  of  debts  barred  by  the  statute  of  limitations.  The 
best  defence  of  the  latter  doctrine  with  which  I  have  met  is  contained  in  the  opinion  of 
Mr.  Justice  Marcj,  in  Dean  r.  Hewett  (5  Wend.  257).  His  argument  is,  that  the  new 
promise  rebuts  the  presumption  of  payment  upon  which  the  statute  of  limitations  pro- 
ceeds, and  has  the  same  effect  in  keeping  alive  the  remedy,  whether  made  before  or  after 
the  statute  attaches.  I  am  unable  to  perceive  the  conclusiveness  of  this  reasoning.  Tn 
the  one  case,  the  new  promise,  made  before  the  statute  has  barred  the  debt,  arrests  its 
course,  and  a  new  starting-point  is  made,  from  which  it  again  commences  to  run.  It 
cannot  be  said,  in  that  case,  that  the  new  promise  revives  the  debt,  for  it  never  was 
extinct.  But  when  the  statute  has  once  attached,  the  debt  is  tn  faclf  however  it  may  be 
^  theory,  extinct.  It  has  lost  all  its  vitality.  If,  afterwards,  it  has  any  '  legal  use  or 
validity,'  it  is  through  the  reanimating  principle  of  the  new  promise.  And  it  is  only 
useful  for  this  purpose,  as  furnishing,  by  virtue  of  its  continuing  moral  obligation,  a 
sufficient  consideration  for  the  promise."  And  upon  these  grounds  the  court  saw  no 
reason  why  a  new  promise  should  not  revive  a  judgment  as  well  as  a  promissory  note. 

In  Ohio,  an  acknowledgment  of  a  debt,  or  part  payment,  or  promise  to  pay  after  the 
debt  has  been  barred  by  statute,  will  not  revive  the  debt.  Hill  v.  Henry,  1 7  Ohio,  9. 
And  see  Appendix  CXXII.  And  some  of  the  cases  in  other  States  would  seem  to 
recognize  the  distinction.  "  The  general  rule,  as  I  now  consider  it  settled,"  says  Shaw, 
C.  J.,  in  goring  the  judgment  of  the  court,  in  Sigoumey  t^.  Dmry,  "  is  that  to  avoid  the 
operation  of  the  statute,  it  must  be  sho?m  that  the  defendant  promised  within  six  years 
next  before  the  commencement  of  the  suit,  and  if  it  appear  that  more  than  six  years 
have  elapsed  since  the  making  of  the  original  promise,  or  since  the  cause  of  action 
thereon  accrued,  it  must  appear  that  the  defendant  has  made  a  new  promise  to  pay 
within  the  six  years.*'  14  Pick.  (Mass.)  387.  See  also  Deshler  v.  Cabiness,  10  Ala. 
959 ;  Davidson  v.  Morris,  5  S.  &  M.  (Miss.)  564;  Van  Keuren  v.  Parmelee,  2  ComsL 
(N.  Y.)  523,  cited  in  note  to  S  S60,  post;  Carshore  v.  Hnyck,  6  Barb.  (N.  Y.)  Sup. 
Ct.  583,  cited  supra;  Peyton  v.  Minor,  11  S.  &  M.  (Miss.)  148;  Brewster  v.  Harde- 
man, Dudley,  (Ala.)  138;  Mason  v.  Howell,  14  Ark.  199;  Esselstyn  v.  Weeks,  2 
Keman,  (N.  Y.)  635;  Deloach  v.  Turner,  7  Rich.  (S.  0.)  Law,  143;  Shackleford  v, 
Douglass,  31  Miss.  (2  George,)  95 ;  Briscoe  v.  Anketell,  28  Miss.  (6  Cnsh.)  361 ;  Levi- 
stones  o.  Marigny,  13  La.  An.  353.  But  other  cases  hold,  or  seem  to  imply,  that  there 
is  nothing  in  the  distinction.  Wheelock  v.  Doolittle,  18  Vt.  440;  Carlton  v.  Ludlow, 
1  Wms.  (Vt.)  496;  Trustees,  &c.  v.  Osgood,  8  Shep.  (Me.)  176 ;  Watson  v.  Robinson, 
5  Ired.  (N.  C.)  341 ;  Coles  v.  Kelsey,  2  Texas,  501 ;  Hunter  i;.  Starkes,  8  Humph. 
(Tenn.)  656;  Yaw  v.  Kerr,  11  Wright,  (Penn.)  333.  And  in  Farley  v.  Kustenbader, 
3  Barr,  (PeniL)  418,  it  is  made  a  question  whether  a  new  promise,  before  the  statute 
has  run,  is  supported  by  a  sufficient  consideration.  And  Case  v.  Cushman,  1  Barr, 
(Penn.)  246,  was  cited  as  an  authority.  But  in  Hazzelbacker  v.  Reeves,  9  Barr,  (Penn.) 
258,  Case  v.  Cushman  was  overruled,  and  it  was  held  that  a  new  promise  before  the 
statute  has  run  is  supported  by  a  sufficient  consideration. 

The  cases  also  differ  in  the  effect  of  a  promise  not  to  take  advantage  of  the  statute  of 
limitations.  It  was  held  to  be  equivalent  to  an  acknowledgment  in  Burton  t?.  Stevens, 
24  Vt.  (I  Deane,)  131 ;  Noyes  v.  Hall,  28  Vt.  (2  Wms.)  645 ;  Steams  v.  Steams,  32 
Vt  678 ;  and  in  Webber  v.  President,  ftc  of  Williams  College,  23  Pick.  (Mass.)  302. 
And  see  also  Emmons  v.  Hay  ward,  6  Cush.  (Mass.)  501,  cited  ante,  note  to  §  115;  and 
Rackham  v.  Marriott,  37  £ng.  Law  &  Eq.  460.  Othenrise,  in  Maine,  Warren  v. 
Walker,  10  Shep.  (Me.)  453.  And  in  Pennsylvania  and  Maryland,  Marseilles  v. 
Kenton,  17  Penn.  St.  238 ;  Stockett  t;.  Sasscer,  8  Md.  374 ;  and  in  Vii^nia,  Sutton  v. 
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Bnmeu,  9  Leigh,  881.  Bat  sDch  an  agreement  will  preclode  the  defendant  from 
pleading  the  statate.  Aa  a  corenant  not  to  sue  is  tantamoont  to  a  release  of  the  daim, 
so  an  agreement  not  to  defend  a  particalar  ground  is  tantamoant  to  a  release  of  all 
benefit  to  be  derived  from  that  ground.  Ibid.  And  see  Hodgdon  v.  Chase,  29  Me. 
(16  Shep.)  47.  And  so  is  the  law  of  France.  "Prescription  cannot  be  renoaoced  in 
adranoe,  bat  only  after  it  is  acquired."  Code  Civil  ExpUquk,  Art  2820.  If  prescription 
coold  be  renoaoced  before  it  is  acquired,  it  is  there  said  a  renonciation  may  become  a 
formal  part  of  erery  contract,  and  thus  the  object  of  the  law  would  be  completely  frus- 
trated. Ibid.  Note.  It  seems  that  an  action  will  lie  for  the  breach  of  an  agreement  not 
to  take  adrantage  of  the  statate.  East  India  Co.  v.  Paul,  1  Eng.  Law  &  £q.  44 ;  Bank 
of  Fenn.  v.  Hill,  10  Humph.  (Tenn.)  176.  In  Hodgdon  v.  Chase,  88  Me.  (8  Red.)  169, 
it  was,  however,  expressly  held  that  an  action  would  not  lie  in  such  a  case,  as  it  would 
render  the  statate  inoperative.] 
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CHAPTER   XXIII. 

ACEKOWLEDGMSNT  BT  ONE  07  SEVERAL  CO-CONTRACTOBS. 

248.  As  a  general  rule,  it  is  well  settled,  that,  if  several  persons, 
whether  regular  copartners  in  trade  or  not,  be  jointly  indebted,  the 
unambiguous  and  unqualified  acknowledgment  of  one  of  them, 
owing  to  the  community  of  interest  and  design  between  them,  and 
the  consequent  implied  authority  which  one  has  to  bind  his  co-con- 
tractor or  co-contractors,  will  avoid  the  bar  of  the  statute  as  to  all. 
The  doctrine  is  stated  by  Lord  EUenborough  to  have  had  its  origin 
with  the  case  of  Whitcomb  v.  Whiting,^  decided  in  the  King's 
Bench  in  1781.^    In  that  case,  there  was  a  partial  payment  made 

1  Whitoomb  v.  Whiting,  2  Dong.  R  652. 

^  Mnch  of  the  argument,  sajs  Emery,  J.,  in  giving  the  opinion  of  the  oonrt,  in  Pike 
V,  Warren,  in  Maine  (3  Shep.  Me.  R.  399),  in  behalf  of  the  defendant,  ha«  been  devoted 
to  assailing  the  decision  of  Whitcomb  v.  Whiting ;  and  a  similar  attack,  he  said,  was 
made  upon  the  law  of  this  case  in  Atkins  v.  Tredgold  (2  Bamw.  &  Cress.  R.  23) ;  and 
he  adds,  that  it  is  a  little  curious,  that,  in  Perham  v,  Raynal  (2  Bing.  R.  306,  as  re- 
ported in  9  Eng.  Com.  Law  R.  413),  the  authority  of  Wliitcomb  v.  Whiting  is  rein- 
stated, and  held  to  contain  sound  doctrine,  so  far  that  an  acknowledgment  within  six 
years,  by  one  of  two  makers, of  a  joint  and  several  note,  revives  the  debt  against  both, 
though  the  other  had  signed  the  note  as  surety.  In  Perham  v.  Raynal,  referred  to  by 
the  learned  judge,  it  appears  that  Chief  Justice  Best  says,  that  two  of  the  judges,  in 
Atkins  V.  Tredgold,  h%ve  thrown  out  dicta  impugning  the  authority  of  Whitcomb  v. 
Whiting;  but  the  expressions  are  only  dicta,  and  the  two  other  judges  abstain  from  say- 
ing anything  to  the  same  effect  He  also  says,  that  it  is  important  to  look  to  what 
Abbott,  Ch.  J.,  told  the  jury,  namely :  "  If  they  thought  that  the  payments  made  by 
Robert  Tredgold  were  made  by  him  in  his  character  of  executor,  they  should  find  for 
the  plaintiffs  on  those  counts.  If,  however,  they  thought  the  payments  made  by  him  on 
his  own  account,  as  the  joint  maker  of  the  notes,  then  they  were  to  find  for  the  defend- 
ants." So  that,  at  that  time,  says  Chief  Justice  Best,  he  (Abbott,  Ch.  J.)  thought  the 
doctrine  in  Whitcomb  v.  Whiting  correct,  because  he  charged  the  jury  in  conformity 
therewith.  Best,  Ch.  J.  then  states,  that  Lord  EUenborough  and  Bayley,  J.,  express 
approbation,  and  admit  the  authority  of  Whitcomb  v.  Whiting,  in  Brandram  v.  Whar- 
ton (1  Bam.  &  Aid.  R.  458).  It  seems,  therefore,  he  continues,  that  the  decision  in 
Whitcomb  v.  Whiting  rests  on  the  same  principle  as  decisions  with  respect  to  admis- 
sions by  one  of  several  persons  concerned  in  other  instances ;  that  we  should  create  an 
anomaly  by  departing  from  it ;  and  that  it  has  been  confirmed  in  many  cases,  and  not . 
shaken  by  any  authority.  In  reply  to  doubts  expressed  as  to  the  authority  of  Whit- 
comb V.  Whiting,  by  Shaw,  Ch.  J.,  in  Sigoumey  v.  Drury,  in  the  Supreme  Court  of 
Massachusetts  (14  Pfck.  R.  387),  Whitman,  Ch.  J.,  in  giving  the  opinion  of  the  8u- 
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by  one  of  several  promisors  on  a  joint  and  several  promissory 
note,  executed  by  the  defendant  and  three  others  ;  and  the  proof 
of  such,  payment,  it  was  held,  took  the  case  out  of  the  statute,  as 
regarded  the  defendant.  Baron  Hotham  considering  it  sufficient 
to  take  the  case  out  of  the  statute,  and  so  was  binding  upon  the 
defendant,  a  verdict  was  found  for  the  plaintiff.  Upon  motion  for 
a  new  trial,  Lord  Mansfield  said :  '^  Payment  by  one  is  payment 
for  all,  the  one  acting  virtually  as  agent  for  the  rest ;  and,  in  the 
same  manner,  an  admission  by  one  is  an  admission  by  all ;  and  the 
law  raises  a  promise  to  pay  when  the  debt  is  admitted  to  be  due." 
In  a  modern  case,  in  England,  the  law  is  thus  laid  down  by  Lord 
Chief  Justice  Tenterden :  '^  I  am  of  opinion  that  a  part  payment  by 

preme  Court,  in  Maine,  in  Dinsmore  v.  Dinsmore,  8  Shep.  (Me.)  R.  438,  says :  "  His 
doubts  woald  seem  to  have  been  suggested  hj  what  fell  from  Mr.  Justice  Bayley,  in 
Atkins  V.  Tredgold,  S  Bam.  &  Cress.  R.  23.  That  cause,  however,  was  not  decided  on 
any  such  ground ;  and  the  language  of  the  learned  judge  was  an  cbiter  dictum.  The 
question  there  was,  whether  a  payment  of  interest,  by  a  surviving  co-promisor,  revived 
a  debt  against  the  executors  of  the  deceased  promisors ;  and  it  was  hdd,  that  it  did  not, 
as  the  death  of  one  rendered  the  contract  several  against  the  survivor."  [Bnt  aodpott, 
i  260,  note.] 

In  a  number  of  instances,  it  has  been  asserted  that  Whitcomb  v.  Whiting  was  con- 
trary to  the  authority  of  Bland  v.  Haselrig  (2  Yentris,  R.  152).  In  White  v.  Hale,  in 
Massachusetts  (3  Pick.  R.  293),  Chief  Justice  Parker,  in  giving  the  opinion  of  the 
court  said,  that  the  case  in  Yentris  was  against  four,  all  of  whom  pleaded  the  statute, 
and  the  jury  found  that,  where  one  promised  within  six  years,  there  can  be  no  judgment 
against  him.  This  is  because  the  verdict  does  not  pursue  the  issue.  The  fieiult  was  in 
not  considering  tlie  promise  of  one  binding  upon  alL  This  is  explained  in  a  note  to  the 
case  cited  from  Douglas  (Whitcomb  v.  Whiting).  Chie'f  Justice  Best,  in  Perham  v, 
Raynall  (2  Bing.  R.  306,  stipm),  says.  Bland  v.  Haselrig  ought  not  to  have  weight,  for 
one  of  the  judges  differed,  and  other  circumstances  show  it  to  be  a  case  of  no  authority. 
As  is  well  observed,  he  says  of  this  case,  by  Lord  Glenbcrvie,  who  is  now  authority,  in 
a  note  to  his  own  report  of  Whitcomb  v.  Whiting,  it  **  may  be  explained  on  the  manner 
of  the  finding;  for,  as  the  plea  was  joint,  and  the  replication  must  have  alleged  a  Joint 
undertaking,  the  verdict  did  not  find  what  the  plaintiff  had  bound  himself  to  prove." 
PoUexfen,  Ch.  J.,  and  Powell  and  Rokeby,  Js.,  were  of  opinion  that  the  plaintiff  could 
not  have  judgment  Yentris  inclined  to  the  contrary.  He  considered  it  as  a  promise, 
which  the  case  in  Cartbew  shows  it  was  not  Bnt  the  Chief  Justice  seemed  of  opinion, 
"  if  the  promise  were  renewed  within  six  years,  yet,  if  not  upon  a  new  consideration, 
the  action  will  lie  against  him,  that  he  promised  alone."  "  Sed  quaere,  for  the  common 
practice  is,  upon  the  plea  of  the  statute  of  limitations,  to  prove  only  a  renewing  of  the 
promise,  without  any  further  consideration ;  but  the  barely  owning  the  debt  is  not  suffi- 
cient." That  case,  says  Best,  Ch.  J.,  cannot  be  considered  law  at  present;  and,  with 
deference  to  Pollexfen,  a  moral  obligation  to  pay  the  debt  was  a  sufficient  consideration 
,  for  the  promise.  The  decision,  therefore,  was  erroneous,  except  that  the  verdict  found 
precluded  any  other  judgment  But  Judge  Story  thinks  it  very  doubtful,  upon  a  criti- 
cal examination  of  the  report,  whether  the  opinion  of  the  court,  or  of  any  of  the  judges, 
proceeded  solely  upon  sach  a  groond.    Story  on  Partnership,  463,  note. 
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one  is  an  admission  by  both  that  the  note  is  unsatisfied,  and  that 
it  operates  as  a  promise  by  both  to  pay  according  to  the  nature  of 
the  instrument."  Holroyd,  J.,  in  the  same  case,  referring  to  the 
part  payment  on  the  note  in  question,  considered  that  it  was  made 
by  B.,  as  the  agent,  and  by  the  authority,  of  the  other  joint  and 
several  promisors,  and  was  therefore  an  admission,  by  the  latter, 
that  the  sum  remaining  due  on  the  note  was  an  existing  debt,  and 
it  operated  as  a  fresh  promise  by  him  to  pay  the  same.^  In  this 
country,  the  proposition  is  broadly  stated  judicially :  "It  is  very 
clear  that,  if  several  persons,  whether  in  partnership  or  not,  are 
jointly  indebted,  the  explicit  acknowledgment  of  one  of  them,  who 
is  still  liable  himself,  of  the  existing  indebtedness,  or  a  new  promise 
by  him,  will  take  the  case  out  of  the  statute  as  to  all."  ^  Lord 
Chancellor  Brougham  recognized,  in  the  most  explicit  manner,  the 
authority  of  Whitcomb  v.  Whiting,  in  Pritchard  v.  Draper,^  and, 
in  reference-to  it,  asserted  :  "  Before  Lord  Tenterden's  act,  if  two 
persons  made  a  joint  promissory  note,  and  six  years  ran  before  an 
action  was  brought,  an  acknowledgment  of  liability  by  one  of  those 
persons  was  sufficient  to  take  the  case  out  of  the  statute  of  limita- 
tions, although  made  respecting  a  fact  which  took  place  long  after 
the  connection  of  the  parties  had  ceased."  And  so  firmly  settled, 
he  said,  was  the  law  on  this  point,  that,  to  alter  it,  an  express 
clause  had  been  inserted  in  Lord  Tenterden's  act.  Independent 
of  the  enactment  in  Massachusetts  (that,  if  there  be  two  or  more 
joint  contractors,  no  one  of  them  shall  lose  the  benefit  of  the 
limitation  act,  so  as  to  be  chargeable  by  reason  only  of  any  pay- 
ment made  by  any  other  of  them),  where  a  minor  makes  a  pay- 
ment on  a  joint  note  given  by  him  and  an  adult,  and,  after  he 
comes  of  age,  makes  an  oral  promise  to  pay  the  balance,  he  thereby 
so  ratifies  his  former  payment  that  it  will  take  the  note  out  of  the 

^  Barleigh,  Ex*r,  v.  Stott,  8  Barn.  &  Cress.  R.  36.  See  also  other  English  cases : 
Clarke  v.  Hooper,  10  Ring.  R.  4S0;  Pease  v.  Hirst,  10  Barn.  &  Cress.  R.'l22;  Man- 
derston  v.  Robertson,  4  Man.  &  Ryl.  R.  410 ;  Channel  v,  Ditchburn,  5  Mees.  &  Welsh. 
(Ex.)  R.  494. 

^  Mellen,  Ch.  J.,  in  delivering  the  opinion  of  the  coart,  in  Getchell  v.  Head,  7  Greenl. 
(Me.)  R.  26.  See  also  Clementson  v.  Williams,  8  Cranch,  (U.  S.)  R.  72;  Pike  v. 
Warren,  3  Shep.  (Me.)  R.  390;  Dinsmore  v.  Dinsmore,  8  Id.  433 ;  Smith  v.  Ludlow, 
6  Johns.  (N.  Y.)  R.  267 ;  Johnson  v.  Beardsley,  15  Id.  3 ;  Beitz  v.  Fuller,  1  M'Cord 
(S.  C )  R.  541 ;  Sigoumej  v.  Drurj,  14  Pick.  (Mass.)  R.  387;  White  v.  Hale,  3  Id. 
291 ;  Sigonmey  v.  Wethereli,  6  Met  (Mass.)  R.  533;  Shelton  v.  Cocke,  3  Munf.  (Va.) 
R.  191  ;  Story  on  Part.  160. 

s  Pritchard  v.  Draper,  1  Russ.  &  Mylne,  Ch.  R.  191. 
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statute,  both  as  to  himself  and  as  to  the  adult.^  Chief  Justice 
Shaw,  it  is  true,  iu  Sigourney  v.  Drury,*  in  the  course  of  his  rea- 
soning, has  suggested  that,  if  the  admission  were  merely  oralj  or 
after  the  six  years  had  elapsed,  so  that  the  statute  had  become  a 
bar,  it  would  deserve  consideration  whether  it  should  be  allowed 
to  revive  the  promise  against  both,  and  seems  to  be  inclined  to 
think  it  would  not ;  but  reserves  himself  for  the  consideration  of 
those  questions  when  they  shall  require  a  decision.^ 

249.  Whether  the  contract  be  joint,  or  joint  and  several,  makes 
no  difference,  for  there  may  be  a  joint  debt,  though  there  is  a  sev- 
eral promise  by  each  to  pay  it,*  But  it  is  as  much  necessary  to 
show  that  the  party  making  the  promise,  though  he  is  not  sued, 
nor  his  liability  denied,  is  a  co-contractor,  as  it  would  be  if  he 
were  a  party  to  the  action.'^  Though  one  of  the  promisors  of  a 
joint  and  several  promissory  note  is  designated  as  principal,  and 
the  others  as  sureties,  the  designation,  in  the  words  of  Chief  Jus- 
tice Shaw,  ^'  is  rather  intended  to  indicate  the  relation  in  which 
the  promisors  stand  to  each  other,  than  to  affect  their  obligation  to 
the  promisee.  It  is  intended  to  enable  the  surety  to  have  his 
remedy  over,  if  called  on  to  pay  and  to  protect  him  from  a  claim 
for  contribution,  if  the  payment  is  made  by  the  principal."  ®  In 
an  action  of  assumpsit  upon  a  promissory  note  signed  by  J.  E., 
one  of  the  defendants,  as  principal,  and  S.  W.,  the  other  defend-, 
aht  as  surety,  payable  to  the  plaintiff's  testator  on  demand  with 
interest,  the  defence  was,  that  as  twenty  years  had  elapsed,  after 
the  date  of  the  note,  before  the  commencement  of  the  action,  the 
legal  presumption  was,  that  it  had  been  paid.  A  payment  of  fifty 
dollars  the  court  held  to  be  equivalent  to  an  express  acknowledg- 
ment of  an  existing  debt,  and  that  the  principal  and  surety  stood 

1  Pierce  v,  Toby,  5  Met.  (Mass.)  R.  168. 

'14  Pick.  (Mass.)  B.  387.  And  see  opinion  of  Brooke,  J.,  in  Fanners'  Bank  t;. 
Clarke,  4  I^eigh,  (Va.)  R.  603. 

*  From  which  Whitman,  Ch.  J.,  in  Dinsmore  v,  Dinsmore,  8  Shep.  (Me.)  R.  438, 
expressly  dissented. 

*  Burleigh  v.  Stott,  8  Bam.  &  Cress.  R.  36,  and  15  Eng.  Com.  Law  R.  151.  When 
gereral  persons  are  boond  by  a  joint,  or  joint  and  several  obligation,  the  unqualified  re 
lease  of  one  of  the  obligors  will  operate  as  a  discharge  to  all  of  them.  Bronson  u.  Fitz- 
hugh,  1  Hill,  (N.  Y.)  R.  185 ;  but  where  the  obligors  are  bound  only  severally,  the  case 
does  not  come  within  the  rule,  and  the  release  of  one  will  not  discharge  the  rest.  Bank 
of  Poughkeepsie  v.  Ibbotsom,  Id.  461.  And  see  2  Saund.  R.  574 ;  Bac  Abr.  T.  Releau 
(G.)  7th  Lond.  ed. 

6  Wylde  V.  Porter,  1  Adol.  &  Ell.  R.  742,  and  20  Com.  Law  R.  196. 
^  Sigourney  v.  Drary,  14  Pick.  (Mass.)  R.  387. 
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upon  the  same  footing.  The  contract,  the  court  said,  being 
proved,  the  admission  of  one  was  the  admission  of  both.  But  if 
there  had  been  any  proof  of  collusion  between  the  creditor  and 
the  principal,  to  throw  the  debt  on  the  surety,  and  to  deprive  him 
of  his  indemnity,  without  doubt  he  would  be  entitled  to  relief.^ 
Another  ground  of  defence  in  behalf  of  the  surety  was  the  long 
delay  of  the  creditor  to  proceed  against  the  principal,  until  the 
latter  became  insolvent.  And  it  was  argued,  that  the  prolonga- 
tion of  credit  had  been  the  means  of  depriving  the  surety  of  his 
indemnity,  and  ought,  therefore,  to  absolve  him  from  liability. 
But  the  court  considered  the  principle  well  settled,  that  tlie  mere 
delay  of  the  creditor  to  proceed  against  the  principal  was  not 
sufficient  to  discharge  the  surety ;  and  that,  in  the  cases  cited  by 
the  defendant's  counsel,^  it  appeared  that  the  creditor  was  re- 
quested by  the  surety  to  proceed  against  the  principal.^  Most  of 
the  English  cases  upon  the  subject  were  those  of  sureties.  In 
Perham  v,  Baynal,^  an  acknowledgment  of  one  of  two  makers  of 
a  joint  and  several  promissory  note  was  held  sufficient  to  avoid 
the  statute  as  against  the  other,  although  the  other  had  made  no 
acknowledgment  within  six  years,  and  had  signed  the  note  only  as 
surety.^  One  N.,  having  applied  to  D.  for  a  loan  of  £  800,  a  cer- 
tain sum  on  mortgage,  D.,  doubting  the  sufficiency  of  the  security, 
refused  to  advance  it  without  having,  in  addition,  a  joint  and  sev- 
eral promissory  note  for  £  50,  from  N.  and  one  F.,  payable  on 
demand.  The  note  and  mortgage  were  accordingly  given,  the 
latter  containing  a  covenant  by  N.  to  pay  the  sum  of  £  300,  and 
interest  at  five  per  cent.  Several  half-yearly  payments  of  £  7  X0». 
each,  for  interest,  having  been  made  by  N.,  it  was  held,  in  an 
action  against  F.  on  the  note,  that  such  payments  by  N.  kept  all 
the  securities  alive,  and  prevented  the  operation  of  the  statute  as 
to  the  note.^  Why  should  the  circumstance  that  one  of  the  co- 
contractors  is  a  surety,  asks  Chief  Justice  Shaw,  make  any  differ- 
ence ?    "  If  the  holder  gives  no  new  credit  to  the  principal,  it  is 

^  Wlien  cases  of  fraud  appear,  thej  will  be  detenniDed  bj  their  own  circumstances. 
Per  Lord  Mansfield,  in  Wbitcomb  v.  Whiting,  supra. 

>  Pain  0,  Packard,  13  Johns.  (N.  Y.)  R.  174;  King  v.  Baldwin,  17  Id.  390. 

*  Hant  V,  Bridgham,  2  Pick.  (Mass.)  R.  581. 

^  Perham  v.  Raynal,  9  Moore,  R.  566 ;  and  3  Bing.  R.  306;  and  15  Eng.  Com.  Law 
B.  413. 

^  See  also  Evans's  Pothier,  413. 

«  Dowling  et  al.  Ex'rs  v.  Ford,  11  Mees.  &  Webb.  (Exch.)  R.  328. 
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always  in  the  power  of  the  surety  to  inquire  and  ascertain  whether 
the  debt  is  paid,  and  if  not  satisfied  to  let  the  note  remain  unpaid, 
he  may  pay  it,  and  call  on  his  principal  for  reimbursement.  But 
if  he  be  content  to  lie  by,  and  make  no  inquiry,  where  is  the  hard- 
ship in  calling  upon  him  to  perform  the  contract  which  he  has 
made  ?  When  a  note  is  given  with  a  surety,  it  indicates  that  the 
promisee  wishes  and  means  to  have  security  ;  it  indicates  that  it  is 
intended  for  the  accommodation  of  the  principal ;  and  with  the 
yiew  to  such  accommodation,  it  may  reasonably  be  expected  that  it 
"^if  ill  continue  beyond  the  particular  time  stipulated  ;  and  the  law 
binds  all  parties  till  payment.  If  the  surety  does  not  mean  to 
remain  responsible  beyond  the  precise  time  limited,  he  may  put  his 
suretyship  into  the  form  of  an  indorsement,  and  then  if  the  note 
is  not  paid  at  maturity,  he  will  know  it  or  be  discharged."  ^ 

250.  But  it  is  evident  that  a  payment  made  by  one  of  several 
liable  alieno  jursy  cannot  raise  an  implied  promise  by  them  all,  and 
that  where  the  relationship  of  the  parties  to  a  contract  is  collateral, 
and  there  is  no  aggregatio  mentiumy  neither  can  vary  or  affect  the 
liability  of  the  other.  Where  the  maker  of  a  promissory  note  of 
more  than  six  years'  standing  died  insolvent,  he  and  a  guarantor 
of  the  note,  it  was  held,  were  never  jointly  liable ;  and  the  under- 
taking of  the  guarantor  being  independent  of,  and  collateral  to, 
that  of  the  maker,  the  allowance  by  him  as  a  commissioner,  of  the 
maker's  note  after  his  decease  as  a  valid  claim  against  the  estate, 
implied  no  promise  to  pay  the  debt.^  Both  maker  and  guarantor 
stand  equally  independent  to  each  other.  If  A  guarantees  to  B 
the  performance  of  any  contract  he  may  make  with  G,  and  six 
years  elapse  after  the  contract  between  B  and  C,  and  before  the 
bringing  of  suit  against  A  upon  his  guaranty,  no  acknowledgment 
by  C  subsequent  to  the  contract  can  take  the  case  out  of  the  stat- 
ute as  to  A.  A  made  an  engagement  by  himself,  and  was  in  no 
kind  of  partnership.^  There  can  be  no  question  that  a  party 
attempted  to  be  charged  as  the  indorser  of  a  negotiable  note  may 
be  protected  by  the  statute,  notwithstanding  the  maker  may  have 
made  even  a  direct  and  positive  promise,  within  six  years,  to  pay 
the  same.^    And  it  has  been  held  expressly,  that  where  an  ac- 

1  Per  Shaw,  Ch.  J.,  in  Sigourney  v.  Drury,  14  Pick.  (Mast.)  R.  387. 
3  Gardiner  v.  Nutting,  5  Greenl.  (Me.)  R.  140. 

*  Meade  v.  M'Dowell,  5  Binn.  (Penn.)  R.  195. 

*  By  the  court,  semble,  in  Gardiner  v.  Nutting,  supra. 
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knowledgment  was  made  by  an  accommodation  acceptor,  within 
six  years,  of  his  liability  to  the  payee,  it  was  insufficient  to  deprive 
the  drawer  from  the  protection  of  the  statute.^  It  has  been  con 
sidered  an  extravagant  extension  of  the  general  rule  to  make  a 
mere  payment  of  a  sum  of  money  to  the  indorsee  of  a  note,  by 
one  of  two  joint  makers,  sufficient  to  render  the  other  liable,  as 
the  money  might  have  been  paid  on  some  other  account.  The 
other  party  must  expressly  acknowledge  the  payment  on  account 
of  the  note.^ 

251.  Where  the  community  of  interest  has  been  severed  by  the 
death  of  one  joint  contractor,  his  executors  or  administrators  can- 
not be  made  liable,  after  the  lapse  of  six  years,  by  an  admission  or 
part  payment  of  the  demand  by  the  surviving  co-debtors.  If  they 
could,  says  Chief  Justice  Abbott,  it  would  be  a  doctrine  which 
would  introduce  great  difficulty  in  administering  the  affairs  of 
testators,  "  Suppose,"  says  he,  "  an  executor  to  have  waited  six 
years,  and  then,  no  claim  having  been  made,  to  dispose  of  the 
assets  in  payment  of  legacies.  He  might,  if  the  plaintiffs  were  to 
prevail,  be  subsequently  rendered  liable  to  the  payment  of  demands 
to  any  amount,  by  the  acknowledgment  of  a  person  originally 
joint  debtor  with  the  testator."*  Accordingly,  it  was  decided,  in 
the  case  here  referred  to,  where  A  and  B  were  the  joint  and  sev 
end  makers  of  a  promissory  note,  and  A  died,  and,  ten  years  after 
his  death,  B  paid  interest  on  the  note,  and  no  action  was  brought 
thereon  against  the  executors  of  A,  the  payment  by  B  did  not 
make  the  executors  liable.  At  the  time  when  the  payment  was 
made  by  B,  the  joint  contract  had  ceased  to  exist,  for  it  was  deter- 
mined by  the  death  of  A ;  and  the  note  then  became  the  several 
note  of  the  parties  to  it.  To  hold,  therefore,  such  a  payment  to 
be  an  implied  promise  sufficient  to  bind  the  defendants,  would  be 
to  hold  that,  when  the  promises  are  several,  a  promise  by  one 
should  bind  the  rest.^ 

252.  So,  on  the  ground  of  a  want  of  a  subsisting  community  of 
interest,  a  partial  payment,  made  within  six  years,  by  an  executor 
or  administrator  of  one  of  two  promisors  of  a  joint  and  several 
promissory  note,  will  not  take  the  note  out  of  the  statute,  as  against 

1  Easterly  v.  Fallen,  2  Stark.  C.  186. 
'  Holmes  v.  Green,  I  Stark.  C.  489. 

>  Atkins  et  oL  Ex'rs  of  Atkins  v,  Tredgold,  2  Bam.  &  Cress.  R.  23,  and  9  Eng. 
Com.  Law  R.  12. 
*  Per  Holrojd,  J.,  Id. ;  Fisher  o.  Tucker,  1  M'Cord,  (S.  C.)  Ch.  R.  171. 
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the  surriving  co-contractor.  An  administrator  or  executor  may 
not  know ;  and,  if  he  does,  he  is  not  authorized,  by  virtue  of  his 
representation  of  the  deceased,  to  revive  a  debt  against  the  sur- 
vivor. By  the  deatli  of  the  deceased  co-contractor,  the  joint  con- 
tract has  been  severed,  and  hence  the  payment  is  made  by  one 
who  has  no  interest  in  common.^ 

253.  In  Jackson  v.  Fairbank,^  it  was  held,  that  the  payment  of 
dividends,  under  a  commission  of  bankruptcy  against  one  of  sev- 
eral makers  of  a  promissory  note,  revived  the  note  as  against  the 
others.  But  this  is  evidently  carrying  the  doctrine  of  rendering 
one  original  co-contractor  liable  by  the  acknowledgment  or  promise 
of  the  other,  on  the  ground  of  a  community  of  interest,  too  far, 
as  that  interest  has  been  severed  by  the  bankruptcy ;  the  original 
debt  might  thus  be  kept  continually  on  foot,  while  the  party  origi- 
nally bound  was  wholly  unconscious  of  any  such  continuing  obli- 
gation, and  was  constantly  denying  the  debt,  and  repelling  every 
presumption  of  a  promise  by  him  to  pay.  It  is  going,  as  Chan- 
cellor Kent  says,  unreasonably  far,  to  construe  payments  by 
assignees  or  trustees,  who  are  not  parties  to  the  contract,  or  under 
any  personal  obligation  to  pay  or  contribute,  as  meaning  more 
than  they.plainly  import,  or  as  carrying  with  them  sufficient  evi- 
dence of  a  renewed  personal  promise  of  the  original  debtor  to  pay. 
Such  special  trusts,  says  he,  were  not  created  for  any  such  pur- 
pose ;  and  it  is  perverting  the  intention  of  the  parties,  and  is 
plainly  repugnant  to  the  reason  and  equity  of  the  trust,  to  make 
the  ordinary  execution  of  the  trust  the  groimd  of  a  constructive 
new  assumption  of  the  debt  by  the  debtor.^  Lord  Eldon,  in  allud- 
ing to  the  case  of  Jackson  v,  Fairbank,  said  it  could  not  be  that  a 
creditor,  who  could  not,  from  the  eflTect  of  the  statute  of  limita- 
tions, maintain  an  action  against  a  solvent  partner,  might,  by 
forcing  a  dividend  from  the  assignees  of  the  bankrupt  partner, 
raise  a  new  assumpsit,  upon  which  he  could  sue  the  solvent 
partner.* 

254.  Lord  Tenterden  held,  that,  where  one  of  the  defendants 
himself  had  acknowledged  a  debt  after  his  discharge  under  the 

1  Hathaway  v,  Haskell,  9  Pick.  (Mass.)  R.  42  j  Slater  v,  Lawson,  1  Barn.  &  AdoL 
B.  396,  aDd  20  Eng.  Com.  Law  B.  409. 

3  Jackson  v.  Fairbank,  2  H.  Black.  B.  340. 

>  Boosevelt  v.  Mark,  6  Johns.  (N.  Y.)  Ch.  B.  292. 

*  Dewdney,  ex  parte,  13  Ves.  B.  499.  Sec  also  Brandram  v,  Wharton,  1  Bam.  & 
Aid.  B.  458,    [And  we  post,  §  260,  note.] 
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bankrupt  law,  it  did  not  take  the  case  out  of  the  statute  as  to  the 
other  defendant.^  If  the  defendant  who  so  made  the  acknowledg- 
ment had  been  liable  for  the  debt  at  the  time  he  did  so,  it  would 
have  been  altogether  diflFerent.^  Where  a  debt  was  originally  con- 
tracted with  J.,  W,  &  S.,  S.,  more  than  six  years  afterwards,  and 
within  six  years  of  the  action  being  brought,  made  a  payment  in 
respect  of  it  to  the  plaintiffs.  S.  became  bankrupt  shortly  after ; 
and  the  jury  found  that  he  made  the  payment  in  fraud  of  J.  &  W., 
and  in  expectation  of  immediate  bankruptcy.  It  was  held,  that, 
nevertheless,  the  payment  barred  the  operation  of  the  statute.^ 

255.  Whether  the  death  of  one  partner  is  such  a  severance  of 
the  community  of  interest  between  him  and  his  surviving  partner, 
as  the  keeping  alive  of  a  partnership  debt,  by  the  surviving  part- 
ner, will  bind  the  representative  of  the  deceased  partner,  against 
the  statute  of  limitations,  does  not  appear  to  have  been  expressly 
determined.  The  law  is,  that,  where  the  liability  of  one  co- 
contractor  is  continued  by  partial  payments  within  six  years,  but 
six  years  have  elapsed  without  any  payment  by  the  other  co- 
contractor,  the  debtor  who  has  kept  the  demand  alive,  and  has 
finally  paid  it,  may  recover  a  contribution  of  the  other,  within  six 
years.*  "  When  the  simple  case  shall  occur,"  says  Lord  Chan- 
cellor Cottenham,  ^'  of  the  representatives  of  a  deceased  partner 
setting  up  the  statute  of  limitations  against  a  claim  of  the  creditor 
of  the  firm,  it  will  be  to  be  considered  whether  such  a  defence  can 
prevail  while  the  surviving  partner  continues  liable,  and  the  estate 
of  the  deceased  partner  continues  liable  to  contribution  at  the  suit 
of  the  surviving  partner.  If  the  equity  of  the  creditor  to  go 
against  the  estate  of  the  deceased  partner  is  founded  upon  the 
equity  of  the  surviving  partner  against  that  estate,  it  would  seem 
that  the  equity  of  the  creditor  ought  not  to  be  sO  barred,  as  long 
as  the  equity  of  the  surviving  partner  continues,  as  that  would  be 
to  create  that  circuity  which  it  is  the  object  of  the  rule  to 
prevent."  ^ 

^  Martin  v.  Bridges  H  oL  13  Car.  &  Payne,  R.  83. 

*  Burleigh  v.  Scott,  8  Bam.  &  Cress.  R.  86. 

'  Goddard  v.  Ingraham,  3  Q.  B.  Rep.  839,  so  cited  in  1  Lond.  Law  Mag.  (New 
Series),  69. 

*  Peaslee,  Adm'r,  v.  Breed,  10  N.  Hamp.  R.  489. 

*  Winter  v,  Innes,  4  Mjine  &  Craig,  Ch.  R.  101,  (2  Vict.)  See  also  Braithwaite  v. 
Britain,  1  Keen  (Rolls  Court),  R.  S26.  [Wbere  the  commanitj  of  interest  is  severed 
hy  the  de^th  of  one  joint  contractor,  an  acknowledgment  of  the  debt  or  promise  to  pay  it 
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256.  There  is  an  evident  distinction  between  an  acknowledg- 
ment made  by  a  sole  debtor,  and  one  made  by  one  of  several  debt- 
ors. In  one  case,  an  acknowledgment  will  be  binding,  and  in  the 
other  it  may  not.  As  was  said  by  the  court,  in  Cambridge  v.  Ho- 
bart :  ^  "In  the  case  of  a  sole  debtor,  if  the  debt  has  been  paid,  it 
must  have  been  paid  by  the  defendant  himself,  and  the  fact  must 
lie  within  his  own  knowledge ;  and,  therefore,  when  he  admits 
that  he  does  not  know  that  the  debt  has  been  paid,  but  presumes 
it  has  not,  it  might  rightly  be  considered  as  strong  evidence  of  the 
present  existence  of  the  debt.  But  when  the  same  negative  words 
are  used  by  one  of  several  debtors,  who  has  not  been  called  upon, 
and  who,  if  in  fact  the  debt  had  been  paid  by  any  of  the  other  par- 
ties, would  not  be  likely  to  know  it,  saying  negatively  that  he  did 
not  know  that  it  had  been  paid,  would  have  very  little  tendency 
to  rebut  the  presumption  arising  from  lapse  of  time,  that  it  had 
been  paid."  The  court  therefore  held,  that  the  admission  of  one 
promisor  of  a  joint  note,  that  he  signed  the  note,  and  presumed 
that  it  was  still  due,  was  not  sufficient  to  take  the  case  out  of  the 
statute,  —  not  amounting  to  an  unqualified  promise. 

267.  One  of  the  many  subjects  arising  under  the  statute  of  limi- 
tations, of  great  practical  importance,  which  has  given  rise,  in  this 
country,  to  conflicting  opinions  and  judgments,  is  that  of  the  bind- 
ing effect  of  an  acknowledgment  or  new  promise,  made  by  one  co- 
partner after  the  dissolution  of  the  firm  upon  the  other  copartners. 
In  England,  the  law  seems  to  have  been  very  definitively  settled  up- 
on the  subject.  Wood  v.  Braddick  ^  has  been  a  case  often  appealed 
to,  in  favor  of  the  doctrine  that,  although,  after  the  dissolution  of 
a  partnership,  one  partner  cannot  bind  the  others  by  a  new  con- 
tract, he  may  do  so  by  confessions  or  acknowledgments  of  one 
entered  into  while  the  partnership  connection  subsisted.  This 
doctrine  has  ever  been  maintained  in  England,  in  its  application 
to  the  statute  of  limitations,  until  at  least  the  statute  of  9  G^o.  lY. 
c.  14,  commonly  called  "  Lord  Tenterden's  Act."  Lord  Chancel- 
lor Brougham  expressly  held,  in  Pritchard  v.  Draper,^  the  declara- 
tions of  one  partner,  as  to  a  payment,  made  subsequently  to  the 

bj  a  co-contractor,  will  not  bind  the  executor  or  administrator,  nor  that  of  the  executor 
or  administrator,  the  co-contractor.    Root  v.  Bradley,  1  Kansas,  437.] 

1  Cambridge  v.  Hobart,  10  Pick.  (Mass.)  R.  232. 

»  Wood  V.  Braddick,  I  Taunt  R.  104. 

'  Pritchard  v.  Draper,  1  Russ.  &  Mylne,  Ch.  R.  191.  , 
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dissolution,  of  a  debt  due  to  the  partnership,  are  admissible  against 
the  other  partner.  "  The  partnership,"  says  he,  "  it  is  true,  had 
ceased ;  but  so  in  Whitcomb  v.  Whiting,  had  the  connection  be- 
tween the  two  makers  of  the  promissory  note."  ^  A  payment  made 
by  one  copartner,  after  the  dissolution  of  the  partnership,  on  ac- 
count of  a  partnership  debt,  and  after  six  years  have  elapsed  with- 
out any  acknowledgment  of  the  debt,  is  sufficient  to  take  the  case 
out  of  the  operation  of  the  statute  as  against  the  other  partner, 
though  the  jury  find  that  the  payment  was  fraudulently  made 
against  his  consent,  and  in  concert  witli  the  creditor  to  revive  the 
debt.2 

258.  Tlie  decision  in  Cady  v.  Shepherd,  by  the  Supreme  Court 
of  Massachusetts,^  corresponds  with  that  above  mentioned  of  Lord 
Brougham ;  and  Wilde,  J.,  in  giving  the  opinion  of  the  court,  re- 
lies, as  does  Lord  Brougham,  upon  Wood  v.  Braddick,  the  prin- 
ciple of  which  is,  that  the  admission  of  one  partner,  made  after 
the  partnership  connection  has  ceased,  is  no  evidence  to  charge 
the  other  in  any  transaction  which  has  occurred  since  their  separa- 
tion ;  but,  with  respect  to  rights  created  during  the  pendency  of 
the  partnership,  the  j>ower  of  the  partners  remains  after  dissolu- 
tion. "  The  dissolution,"  says  Wilde,  J.,  "  of  the  partnership, 
does  not  discharge  the  partners  from  their  liability  on  contracts, 
made  during  the  continuance  of  the  partnership  ;  all  must  be  sued 
and  a  separate  recovery  cannot  be  had  against  any  one  of  the  part- 
ners.  In  respect,  therefore,  to  such  contracts  and  liabilities,  it  is 
immaterial  whether  the  confessions  of  any  one  of  the  partners  was 
made  before  or  after  the  dissolution.  Doubtless  they  may  disprove 
the  truth  of  such  confessions ;  they  may  prove  payment,  or  any 
other  discharge  of  the  claim,  or  that  the  contract  or  claim  had 
never  any  legal  validity.  But  that  the  confessions  of  any  one  of 
the  defendants,  in  an  action  against  several,  on  a  joint  contract, 
may  be  given  in  evidence  against  them,  the  joint  contract  being 
first  proved  aliunde^  cannot,  we  think,  be  reasonably  doubted."  * 
Such  is,  also,  the  settled  doctrine  in  Maine.'^    In  Connecticut,  it 

1  See  ante,  S  248. 

>  Goddard  v,  Ingram,  3  Gale  &  Day.  R.  46.    [Bat  see  post,  S  260,  note.] 

B  Cady  V.  Shepherd,  11  Pick.  (Mass.)  R.  408. 

«  See  also  Tmtle  v.  Cooper,  5  Pick.  (Mass.)  R.  414;  White  v.  Hall,  3  Id.  291.  In 
Van  Reimsdyk  V.  Kane,  1  Gall.  (Cir.  Co.)  R.  630,  the  court  reeognize  the  doctrine  of 
Wood  v.  Braddick. 

*  Grecnleaf  v,  Quincy,  3  Fairf.  (Me.)  R.  11. 
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has  been  held^  that  the  acknowledgment  of  one  of  two  partners, 
after  the  dissolution,  of  a  debt  against  the  partnership,  as  just  and 
still  due,  is  admissible  evidence  in  an  action  against  both,  to  re- 
move the  bar  of  the  statute,  although  such  acknowledgment  was 
made  by  the  partner,  then  insolvent.^  Similar  decisions  have  for* 
merly  been  made  in  Virginia,  with  the  qualification  in  Wood  t;. 
Braddick,  and  Gary  v.  Shepherd,  that  the  acknowledgment  is  not 
evidence  of  the  original  partnership  debt,  which  must  be  proved 
aliunde;^  and,  also,  in  South  Carolina.^ 

259.  On  the  other  hand,  there  is  a  class  of  cases  by  no  means 
small,  and  some  of  them  entitled  to  the  highest  respect,  which 
hold  that  a  partnership  debt,  after  the  time  limited  by  the  statute 
has  elapsed,  no  subsequent  acknowledgment  by  one  partner,  made 
after  the  dissolution,  will  remove  the  bar  of  the  statute.^  The 
judgment  in  these  cases  is  founded  upon  the  now  settled  construc- 
tion, that,  after  the  statute  has  once  operated  upon  a  demand, 
nothing  which  does  not  amount  to  a  new  promise  will  revive  it ; 
and,  in  connection,  upon  the  principle,  that  the  moment  a  partner- 
ship ceases,  the  parties  become  distinct  persons  with  respect  to 
each  other,  and  consequently  no  promise  or  engagement,  by  one 
of  the  former  partners,  can  throw  a  new  liability  upon  another  of 
his  former  copartners.  In  reasoning  upon  the  subject  in  this  light, 
the  Supreme  Court  of  the  United  States  enlarged  very  fully  and 
forcibly  (and  decided  agreeably  to  their  reasoning),  in  Bell  v,  Mor- 
rison, just  cited,  by  Mr.  Justice  Story,  who  gave  the  opinion  of  the 
court.  Whether  one  partner,  in  the  case  in  question,  could  bind 
the  firm  after  its  dissolution,  the  learned  judge  maintained,  that 
the  proper  resolution  of  the  point  depended  upon  another,  and 
that  was,  whether  the  acknowledgment  or  promise  is  to  be  deemed 
a  mere  continiuitian  of  the  original  promise  or  a  new  contract^  spring- 
ing out  of,  and  supported  by,  the  original  consideration.  And  he 
thought,  both  upon  principle  and  authority,  it  is  the  latter ;  and, 
if  so,  as,  after  the  dissolution,  no  one  partner  can  create  a  new 

1  Anstin  o.  Bostwick,  9  Conn.  R.  496 ;  Coit  v.  Tracy,  8  Id.  868. 

•  Brockenbrongb  o.  Hackle^r,  6  Call,  ( Va.)  R.  51 ;  Shelton  r.  Cocke,  3  Munf.  (Va.) 
R.  191. 

»  Simpson  v,  Geddeg,  2  Bay,  (S.  C.)  R.  633;  Fisher  v.  Tucker,  I  M'Cord,  (S.  C.) 
Ch.  R.  169. 

*  Searight  v.  Craighead,  1  Penn.  R.  135 ;  Levy  v.  Cadet,  17  Serg.  &  Rawle,  (Penn.) 
R.  126  ;  Exeter  Bank  v.  Sallivan,  6  N.  Hamp.  R.  124;  Yandes  v.  Le  Favor,  2  Blackf. 
(Ind.)  R.  371 ;  Brewsler  v.  Hardman,  Dud.  (Geo.)  R.  138;  Belote  t^.  Wynne,  7  Ycrg. 
(Teon.)  R.  634;  Bell  v.  Morrison,  1  Peters,  (U.  S.)  R.  351. 
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contract  binding  upon  the  others,  his  acknowledgment  is  inopera- 
tive and  void  as  to  them.  After  reviewing  the  authorities,  the 
light,  he  said,  in  which  he  was  disposed  to  view  the  question  was, 
that,  after  dissolution,  no  partner  can  create  a  cause  of  action 
against  the  other  partners,  except  by  a  new  authority  for  that  pur- 
pose. When  the  statute  of  limitations,  he  maintained,  had  once 
run  against  a  debt,  the  cause  of  action  against  the  partnership  was 
gone.  The  acknowledgment,  if  it  is  to  operate  at  all,  is  to  create 
a  new  cause  of  action ;  to  revive  a  debt  which  is  extinct ;  and 
thus  to  give  an  action  which  has  its  life  from  the  new  promise  im- 
plied by  law  from  such  an  acknowledgment.  It  was,  in  its  essence, 
he  said,  the  creation  of  a  new  right,  and  not  the  enforcement  of  an 
old  one ;  and  the  power  to  create  such  a  right  did  not  exist,  after 
a  dissolution  of  a  partnership,  in  any  partner.^ 

260.  In  New  York,  in  Smith  v.  Ludlow,^  the  acknowledgment 
of  one  partner,  after  the  dissolution,  and  after  the  statute  had  at- 
tached, was  held  sufficient  to  revive  the  debt  against  both  ;  but  it 
was  on  the  ground  of  a  special  agency,  as  advertised  in  the  ga- 
zette, delegated  to  the  party  making  the  acknowledgment,  to  settle 
the  partnership  concerns.  Both  before^  and  subsequently,^  a  con- 
trary doctrine,  as  the  general  rule,  has  been  laid  down.^ 

1  The  leanied  jndge,  in  his  work  on  the  Law  of  Partnerthip,  admits  that  a  contrary- 
doctrine  has  been  constantly  maintained,  as  to  partners,  for  a  great  length  of  time  in 
England,  '*  founded  apparently  upon  a  mere  unreasoned  decision  in  the  time  of  Lord 
Mansfield."  In  truth,  says  the  learned  author,  the  whole  controyersy  must  ultimately 
turn  upon  the  single  point  whether  the  acknowledgment  is  a  mere  continuation  of  the 
original  promise,  or  whether  it  is  a  new  contract  or  promise,  springing  out  of,  and  sup- 
ported by,  the  original  consideration.  And  he  adds,  that  it  was  upon  the  latter  ground 
that  the  Supreme  Court,  in  Bell  o.  Morrison,  deemed  the  doctrine  wholly  untenable. 
Story  on  Part  462,  and  extensive  comments  in  note  on  same  page. 

>  Smith  V,  Ludlow,  6  Johns.  (N.  Y.)  R.  267,  cited  in  Hopkins  v.  Banks,  6  Cow. 
(N.  Y.)  R.  650. 

<  Hacktey  v,  Patrick,  3  Johns.  (N.  Y.)  R.  528. 

*  Waldren  v.  Sherburne,  15  Id.  424. 

*  [And  more  recent'  discussion,  and  more  thorough  consideration,  in  the  English 
courts,  have  left  but  little  if  any  vitality  in  Whitcomb  v.  Whiting  and  Jackson  v.  Fair- 
banks.. See  Davies  v.  Edwards,  6  Eng.  Law  &  £q.  52(f.  And  the  courts  of  this  conn- 
tiy  are  gradually  recovering  from  the  errors  into  which  they  had  been  led  by  the  author- 
ity of  those  leading  English  cases.  In  Van  Kenren  v.  Parmelee,  recently  decided  in 
the  New  York  Court  of  Appeals,  2  Comst  (N.  Y.)  523,  Mr.  Justice  Bronson,  in  a 
very  learned  and  vigorous  judgment,  denies  that  Whitcomb  v.  Whiting  is  law,  and  upon 
grounds  which  will  doubtless  be  deemed  to  be  perfectly  satisfi&ctory.  The  judgment  is 
as  follows :  — 

"  The  question  is  on  the  statute  of  limitations ;  and  the  case  is  shortly  this :  The 
plaintiff  sues  on  a  note  made  by  three  partners,  on  the  first  day  of  May,  1831,  and  pay- 

18 
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able  immediately.  The  partnership  was  dissolved  in  the  spring  of  1832 ;  the  sait  was 
commenced  in  Julj,  1847,  more  than  sixteen  years  after  the  canse  of  action  had  accrued ; 
and  the  jury  find  a  promise  by  '  John  Yan  Kenren,  one  of  the  defendants/  within  six 
years  before  action  brooght ;  bnt  they  find  no  promise  by  either  of  the  other  defendants. 
The  new  promise  by  John  Van  Eeuren  was  made  more  than  nine  years  after  the  part- 
nership was  dissolved ;  and  more  than  fonr  years  after  an  action  npon  the  note  had 
been  barred  by  the  statute  of  limitations.  It  cannot  bnt  strike  every  one  with  some  de- 
gree of  astonishment  that  the  promise  of  one,  made  at  sach  a  time,  and  under  such  cir- 
cumstances, should  bind  all  of  the  defendants.  But  still  the  question  must  be  consid- 
ered upon  authority ;  and  if  the  rule  has  been  so  settled,  it  must  be  followed,  whatever  < 
we  may  think  of  it  as  an  original  proposition. 

"  Before  looking  at  the  cases,  I  will  inquire,  for  a  moment,  how  the  matter  stands 
upon  principle.  And  however  much  it  may  be  out  of  the  ordinaiy  course,  I  will  begin 
by  referring  to  the  statute.  The  words  are :  'the  following  actions  [including  assump- 
sit] shall  bo  commenced  within  six  years  next  after  the  canse  of  such  action  accrued, 
and  not  after.'  (S  R.  S.  S95,  §  18.)  If  the  phiintiff  sues  on  the  note,  'the  cause  of 
action  accrued '  more  than  sixteen  years  before  the  suit  was  commenced,  and  of  course 
the  action  is  barred.  There  is  but  one  possible  mode  of  escaping  this  difficulty ;  and 
that  is  by  saying,  that  the  plaintiff  does  not  sue  upon  the  note,  but  upon  the  new  prom- 
ise ;  treadng  it  as  a  new  contract,  springing  out  of,  and  supported  by,  the  original  con- 
sideration. That  will  do  very  well  where  the  original  promise  was  made  by  one ;  or  if 
by  more  than  one,  where  all  join  in  making  the  new  contract.  But  in  this  case,  the  new 
contract  was  made  by  only  one  of  the  three  original  debtors ;  and  the  question  is,  what 
binds  tlie  other  two  ?  As  they  did  not  contract  for  themselves,  it  is  not  their  agreement, 
unless  John  Van  Keuren,  who  made  the  now  promise,  had  authority  to  contract  for 
them.  The  only  authority  claimed  for  him  is,  that  he  had  before  been  the  partner  of  the 
other  two.  This  leads  to  an  inquiry  concerning  the  principle  on  which  each  partner 
can  bind  all  his  associates.  And  it  is  generally  agreed,  that  it  is  the  principle  of  agency. 
Each  partner,  when  acting  within  the  scope  of  the  partnership,  is  deemed  to  be  the 
authorized  agent  of  all  his  fellows.  The  authority  is  presumed  from  the  nature  and 
necessity  of  the  case ;  for  without  it,  third  persons  would  not  be  safe  in  dealing  with  one 
of  the  associates,  and  the  business  of  the  partnership  could  not  be  carried  on  with  success. 
Now,  how  long  does  this  presumed  agency  continue  ?  Clearly,  no  longer  than  the  ne- 
cessity for  it  exists ;  and  for  most  purposes,  the  necessity  ceases  with  the  termination  of 
the  partnership.  When  that  is  dissolved,  there  is  no  longer  any  ground  for  presuming 
an  agency,  except  as  to  such  things  as  are  indispensable  in  winding  up  the  concerns  of 
the  company.  If  there  be  no  ag^ement  to  the  contrary,  it  may  be  presumed  that  each 
partner  still  has  authority  to  dispose  of  the  partnership  property,  to  collect,  adjust,  and 
pay  debts,  and  give  proper  acquittances.  But  there  is  no  ground  whatever  for  presum- 
ing a  power  to  make  new  promises  or  engagements  in  the  name  of  the  firm,  even  though 
they  only  change,  without  increasing  the  prior  obligations  of  the  partners.  We  shall 
presently  see,  upon  authority,  that  they  have  no  such  power. 

"  In  reference  to  the  statute  of  limitations,  a  distinction  has  sometimes  been  taken 
between  a  new  promise  made  before  the  statute  has  run,  and  one  made  after  the  parties 
have  been  exonerated  by  the  lapse  of  time.  That  would  sustain  the  defence  in  this 
case ;  for  the  statute  had  run  upon  the  claim  long  before  the  new  promise  was  made. 
But  the  defence  may  be  rested  upon  the  still  broader  ground,  that  the  dissolution  of  the 
partnership  was  a  revocation  of  the  agency,  and  the  power  of  the  partners  to  bind  each 
other  by  new  engagements  ceased  from  that  moment. 

"The  statute  of  21  James  I.  c.  16,  which  limited  actions  on  promises  to  six  years, 
was  not  very  well  received  by  the  legal  profession ;  and  although  the  early  decisions 
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under  it  are  not  open  to  much  observation,  it  was  not  long  before  the  conrts  began  to 
regard  the  statnte  with  disfavor,  and  to  resort  to  the  most  subtle  constructions  for  the 
purpose  of  restricting  its  in6uence.  There  was  a  period  when  one  who  was  spoken  to 
on  the  subject  of  an  old  debt,  could  not  well  give  a  civil  answer,  without  saying  enough 
to»take  the  case  out  of  the  statute.  At  a  later  period,  and  since  the  commencement  of 
the  present  century,  the  courts  began  to  regard  this  as  a  beneficial  statute,  —  a  statute  of 
repose,  — and  commenced  the  difficult  task  of  retracing  their  steps.  But  there  were 
many  obstacles  in  the  way  of  the  backward  movement ;  and  the  legislature,  both  here 
and  in  England,  took  up  the  matter,  and  went  beyond  the  old  statute,  by  requiring  the 
new  promise  or  acknowledgment  to  be  in  writing.  In  consequence  of  the  early  depar- 
ture from  principle  in  the  construction  of  the  statute,  the  different  views  which  prevailed 
at  different  periods,  and  the  unequal  pace  of  the  courts  in  attempting  to  get  back  on  to 
solid  ground,  the  books  are  full  of  conflicting  decisions ;  and  any  attempt  to  reconcile 
them  would  be  a  useless  waste  of  time.  I  shall  not,  therefore,  go  into  a  general  review 
of  the  cases. 

"The  leading  case  on  this  question  in  England  is  Whitcomb  v.  Whiting  (Doug. 
652),  where  Lord  Mansfield  and  his  associates  held,  that  part  payment,  within  six  years, 
by  one  of  four  joint  and  several  makers  of  a  promissory  note,  took  the  case  out  of  the 
statute  of  limitations  as  to  all  of  the  makers.'  That  case  is  distinguishable  from  the  one 
before  us  in  two  particulars.  First,  it  does  not  appear  in  that  case  that  the  action  was 
barred  prior  to  the  payment ;  while  here,  the  statute  bar  was  complete  long  before  the 
new  promise  was  made.  Second,  that  was  the  case  of  a  payment,  which  has  been 
deemed  much  safer  ground  to  go  upon  than  a  new  promise  or  acknowledgment.  Lord 
Tenterden's  Act  (9  Geo.  IV.  c.  14),  which  requires  a  writing  in  the  case  of  a  new  prom- 
ise or  acknowledgment,  leaves  the  effect  of  a  payment  untouched ;  and  such,  in  sub- 
stance, is  the  provision  in  our  recent  code.  (Stat.  1849,  p.  638,  ^110.)  In  Wyatt  v. 
Hodson,  8  Bing.  309,  Tindal,  C.  J.,  said  :  *  The  payment  of  principal  or  interest  stands 
on  a  different  footing  from  the  making  of  promises,  which  are  often  rash  or  ill  interpreted, 
while  money  is  not  usually  paid  without  deliberation  ;  and  payment  is  an  unequivocal 
act,  so  little  liable  to  misconstruction  as  not  to  be  open  to  the  objection  of  an  ordinary 
acknowledgment'    There  is  force  in  these  remarks. 

"  But  I  do  not  intend  to  lay  much  stress  upon  the  distinctions  between  that  case  and 
the  one  at  bar.  Lord  Mansfield  made  no  distinction  between  the  influence  of  a  payment 
and  a  promise ;  and  if  his  reasoning  is  sound,  it  reaches  this  case.  His  words  are : 
'  Payment  by  one,  is  payment  for  all,  the  one  acting,  virtually,  as  agent  for  the  rest ; 
and,  in  the  same  manner,  an  admission  by  one  is  an  admission  by  all ;  and  the  law 
raises  the  promise  to  pay,  when  the  debt  is  admitted  to  be  due.'  Nothing  but  tl^e  great 
name  of  Lord  Mansfield  could  have  given  currency  to  this  reasoning.  It  is  plain 
enough  that  '  payment  by  one  is  payment  for  all,'  so  far  as  relates  to  the  satisfaction  of 
the  debt ;  but  that  fact  neither  shows,  nor  has  it  any  tendency  to  show,  a  new  promise 
or  acknowledgment  by  the  other  joint  debtors.  Payment  is  nothing  more  than  an  ad- 
mission that  the  debt  is  due ;  and,  like  any  other  admission,  it  can  only  affect  the  party 
who  makes  it,  unless  he  has  authority  to  speak  for  others,  as  well  as  himself.  A  joint 
debtor  has  no  such  authority.  It  cannot  be  justly  inferred  from  the  relation  which  he 
sustains  to  the  other  joint  debtors ;  and  though  he  may  conclude  himself  by  an  admis- 
sion, he  cannot  conclude  them.  His  lordship,  after  saying,  that  '  payment  by  one  is 
payment  for  all,*  adds  :  '  the  one  acting  virtually,  as  agent  for  the  rest.'  If  the  mean- 
ing be,  that  there  is  such  an  agency  as  will  make  the  payment  by  one  inure  to  the  ben- 
efit of  all  the  joint  debtors,  the  reasoning  is  well  enough ;  but  it  proves  nothing  on  the 
point  in  controversy.  If  the  meaning  be,  that  one  joint  debtor  is  the  agent  of  the 
others  for  the  purpose  of  making  admissions  to  bind  them,  that  was  assuming  the  very 
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point  to  be  proved ;  and  the  assumption  had  neither  anthoritj  nor  argument  to  support 
it.  There  is  nothing  in  the  relation  of  joint  debtors  from  which  such  an  agency  can  be 
inferred.  A  joint  obligation  is  the  only  tie  which  links  them  together ;  and  from  the 
nature  of  the  case,  payment  of  the  debt  is  the  only  thing  which  one  has  authority  to  do 
for  all.  I  am  persuaded  that  such  a  decision  would  not  have  been  made,  had  it  not 
been  for  the  strong  disposition  which  prevailed  at  that  time  to  get  round  the  statute  of 
limitations.  It  was  in  direct  conflict  with  Bland  v,  Haselrig,  2  Ventris,  151,  which  was 
decided  ninety  years  before,  when  the  statute  was  in  better  repute ;  and  which  is  an  au- 
thority in  point,  against  the  judgment  under  review.  The  case  was  this :  in  assumpsit 
against  four,  the  statute  of  limitations  was  pleaded,  and  the  verdict  was,  that  one  of  the 
defendants  promised  within  six  years,  but  the  others  did  not  Upon  this  verdict,  judg- 
ment was  rendered  for  the  defendants.  The  case  of  Whitcomb  v.  Whiting  has  been 
several  times  questioned  in  England,  and  in  Atkins  v.  Tredgold,  2  B.  &  C.  23,  the  court 
seemed  much  disposed  to  disregard  it.  But  the  authority  of  a  great  name  has  proved 
more  than  a  match  for  common  sense ;  and  the  decision  in  Douglass  is  now  regarded 
as  good  law  in  England.  Fecham  v.  Raynal,  2  Bing.  306 ;  Pritchard  v.  Draper,  I  Buss. 
&  Myl.  191.  But  it  is  not  so  in  this  country.  Although  the  case  in  Douglass  has  been 
followed  in  some  of  the  States,  it  has  been  questioned  in  others ;  and  in  several  of  the 
States,  and  by  the  Supreme  Court  of  the  United  States,  it  has  been  wholly  disregarded. 

1  shall  hereafter  have  occasion  to  refer  to  some  of  the  cases. 

"  I  will  now  inquire  how  the  question  stands  in  this  State.  It  first  came  ap  in  Smith 
V.  Ludlow,  6  Johns.  267,  nearly  forty  years  ago,  when  the  statute  of  limitations  was  ia 
bad  repute,  and  when  few  men  ventured  to  think  for  themselves  after  Lord  Mansfield  had 
spoken.  The  court  said,  that  where  the  original  debt  was  proved,  the  confession  of  one 
partner,  though  made  after  the  dissolution  of  the  partnership,  would  bind  the  other,  so 
as  to  prevent  him  from  availing  himself  of  the  statute  of  limitations.  This  was  said 
on  the  authority  of  Whitcomb  v.  Whiting,  already  mentioned,  and  Jackson  v,  Fairbank, 

2  H.  Black.  340,  which  was  decided  on  the  authority  of  the  same  case,  though  it  went 
a  more  extravagant  length.  Of  the  case  in  Douglass  I  have  already  spoken ;  and  of 
the  case  in  Blackstone  it  is  enough  to  say,  that  it  has  been  condemned  in  England, 
Brandram  v,  Wharton,  1  B.  &  Aid.  463,  and  overruled  in  this  State.  Kosevelt  v, 
Mark,  6  Johns.  Ch.  266,  291.  I  may  add,  that  what  was  said  in  Smith  v.  Ludlow, 
about  binding  one  partner  by  the  confessions  of  the  other,  made  after  the  partnership 
had  been  dissolved,  was  not  necessary  to  the  decision  of  the  cause ;  for  there  had  been 
confessions  by  both  of  the  partners,  which  the  court  held  sufficient  to  take  the  case  out 
of  the  statute,  without  making  the  admission  of  one  evidence  against  the  other.  Still, 
on  the  authority  of  this  case,  and  those  in  Douglass  and  Blackstone,  it  was  decided  in 
Johnson  v.  Beardslee,  15  Johns.  3,  that  the  promise  of  one  joint  debtor  was  sufficient  to 
take  the  case  out  of  the  statute.  And  in  Patterson  v.  Choate,  7  Wend.  441,  it  was  held, 
that  although  one  partner  cannot,  after  a  dissolution,  bind  the  other  by  a  new  contract, 
yet  his  acknowledgment  of  a  previous  debt  due  from  the  partnership  will  bind  the  other 
partner,  so  far  as  to  prevent  him  from  availing  himself  of  the  statute  of  limitations. 
This  doctrine  has  been  mentioned  on  other  occasions ;  Hopkins  v.  Banks,  7  Cow.  653 ; 
Rosevelt  v.  Mark,  6  Johns.  Ch.  291 ;  Dean  v,  Hewit,  5  Wend.  262 ;  but  there  are,  I  be- 
lieve, no  other  decisions  in  this  State  to  the  like  effect.  In  Patterson  v.  Choate,  the  six 
years  had  run,  and  the  bar  was  complete  before  the  acknowledgment  was  made.  No 
one,  I  venture  to  say,  who  does  not  go  upon  the  ground  that  the  statute  of  limitations 
ought  not  to  be  enforced,  can  assign  a  solid  reason  for  the  distinction  between  contract- 
ing a  new  debt  against  a  former  partner,  and  making  an  acknowledgment  which  shall 
charge  him  with  that  which,  though  once  a  debt,  had  ceased  to  be  so  by  the  operation 
of  law.    I  agree  with  the  late  Chief  Justice  Spencer,  in  Sands  v,  Gelston;  15  Johns.  519, 
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that,  '  the  statute  of  limitationfl  is  the  law  of  the  land ' ;  and  that  in  point  of  principle, 
*  there  is  no  snhstantial  difference  between  a  debt  barred  hj  the  statute  of  limitations, 
and  a  debt  for  the  payment  of  which  the  debtor  has  been  exonerated  by  a  discharge  ander 
a  bankrupt  or  insolvent  act'  Siill,  if  there  was  no  counterbalance  in  the  ailjadicattons 
of  our  own  courts,  I  should  feel  bound  to  follow  the  two  or  three  cas^  which  support 
'the  plaintiflT's  claim,  and  leave  reforms  to  tlie  legislature.  But  those  cases  conflict  in 
principle  with  many  other  decisions  in  this  State,  and  cannot  be  supported. 

"  Although  the  rule  is  different  in  England  in  relation  to  admissions  concerning  part- 
nership transactions  (Wood  v,  Braddick,  1  Taunt  104),  it  has  been  settled  by  a  series 
of  adjudications  in  this  State,  that  the  authority  of  partners  to  bind  each  other  by  any 
undertaking,  or  admission,  oven  though  it  relate  to  partnership  transactions,  ceases  with 
the  partnership.  In  Hackley  e.  Patrick,  8  Johns.  536,  although  it  was  mentioned  in  the 
notice  of  dissolution,  that  Hastie,  one  of  the  partners,  would  adjust  the  unsettled  busi- 
ness of  the  partnership,  it  was  held  that  his  subsequent  admission  of  a  baUnce  due  from 
the  firm  to  the  plaintiffs  on  account,  would  not  bind  his  copartner.  The  court  said,  it 
was  '  a  clear  case.  After  a  dissolution  of  a  copartnership,  the  power  of  one  party  to 
bind  the  others  wholly  ceases.  There  is  no  reason  why  his  acknowledgment  of  an  ac- 
count should  bind  his  copartners,  any  more  than  his  giving  a  promissory  note  in  the 
name  of  the  firm,  or  any  other  act'  This  doctrine  was  reassert^  and  applied  in  San- 
ford  V.  Mickles,  4  Johns.  224,  where  it  was  held,  that  a  partner  to  whom  authority  had 
been  given  on  the  dissolution  to  collect  and  pay  debts,  could  not  indorse  a  promissory 
note  belonging  to  the  firm  so  as  to  pass  the  title  to  the  indorsee.  See  Yale  v.  Eames,  1 
Met  486.  In  Walden  v.  Sherburne,  15  Johns.  409,  it  was  again  decided  that  the  ad- 
mission by  one  of  the  partners,  after  a  dissolution,  of  a  balance  against  the  firm,  did 
not  bind  the  other  partner.  And  where  the  notice  of  dissolution  stated  that  the  business 
would  be  settled  by  one  of  the  partners,  who  was  duly  authorized  to  sign  the  name  of 
the  firm  for  that  purpose,  it  was  held,  that  such  partner  could  not  renew  a  note  previ- 
ously given  by  the  firm,  and  which  was  running  in  the  bank  at  the  time  of  the  dissolu- 
tion. National  Bank  v.  Norton,  1  Hill,  572.  Mitchell  v.  Ostrom,  2  Hill,  520,  asserts 
the  same  general  doctrine.  And  in  Baker  v.  Stackpole,  9  Cowen,  420,  the  rule  that 
one  partner,  after  a  dissolution,  cannot  bind  his  fellows  by  an  admission  relating  to 
partnership  transactions,  was  sanctioned  by  the  unanimous  judgment  of  the  court  for 
the  correction  of  errors. 

"  Enough  has,  I  think,  been  said  to  justify  the  remark,  that  the  two  or  three  cases  on 
which  the  plaintiff  relies  cannot  be  supported.  They  conflict  in  principle  with  a  series 
of  decisions  spreading  over  a  period  of  forty  years,  and  including  a  determination  of  the 
court  of  last  resort 

"But  this  is  not  all.  Since  the  Supreme  Court  first  fell  into  the  error  of  following 
Whitcomb  v.  Whiting,  the  course  of  decision  upon  the  statute  of  limitations  has  under- 
gone a  great  change  in  this  country,  and  particularly  in  this  State.  At  the  former  period, 
the  statute  amounted  to  little  more,  in  judicial  construction,  than  a  ground  for  pre- 
suming the  debt  paid,  which  might  be  rebutted  by  the  mere  admission  that  such  was  not 
the  fact  But  the  law  is  not  so  now.  There  must  be  a  promise,  a  new  contract,  though 
founded  on  the  original  consideration,  to  take  a  case  out  of  the  statute.  If  the  promise 
is  not  express,  the  case  must  be  such  that  it  can  be  fairly  implied.  There  must,  at  the 
least,  be  a  pkin  admission  that  the  debt  is  due,  and  that  the  party  is  willing  to  pay  it 
Allen  V.  Webster,  15  Wend.  284 ;  Stafford  v.  Richardson,  Id.  302 ;  Bell  v.  Morrison, 
1  Peters,  362.  It  is  the  new  promise  and  not  the  mere  acknowledgment,  that  revives 
the  debt  and  takes  it  out  of  the  statute.  Rosevelt  v.  Mark,  6  Johns.  Oh.  290.  This 
doctrine  is  sostained  by  many  decisions  in  other  States ;  but  I  do  not  think  it  necessary 
to  cite  them. 
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"  The  case  of  Whitoomb  v.  Whiting  has,  to  a  limited  extent,  been  followed  in  Massa- 
chasetts :  Cady  v.  Shepherd,  1 1  Pick.  400 ;  Bridge  i;.  Gray,  14  Id.  55 ;  Sigoamej  v. 
Drniy,  Id.  387,  391,  392;  Vinal  v.  Barrill,  16  Id.  401.  In  Connecticut:  Bond  r. 
Lathrop,  4  Conn.  R.  336 ;  Colt  v.  Tracy,  8  Id.  268;  Austin  v.  Bostwick,  9  Id.  496 ; 
Clark  V.  Sigoumey,  17  Id.  511.  In  Maine :  Parker  v.  Merrill,  6  Greenl.  41 ;  Pike  v. 
Warren,  15  Me.  390;  Dinsmore  v.  Dinsmore,  21  Id.  433;  Shepley  v.  Waterhouse,  22- 
Id.  497.  And  in  Vermont :  Joslyn  v.  Smith,  13  Vt.  353 ;  Wheelock  v.  Doolittle,  18  Id. 
440.  But  I  think  the  judgment  under  review  would  not  be  upheld  in  either  of  those 
States.  In  North  Carolina  it  has  been  held,  that  the  acknowledgment  of  the  debt  by 
one  partner,  though  after  the  dissolution,  will  prevent  the  operation  of  the  statute. 
Mclntire  v,  Oliver,  2  Hawks,  209.  And  the  same  has  been  decided  in  Gieoi^ia,  pro- 
vided the  new  promise  is  made  before  the  action  is  barred ;  but  not  when  the  new  prom- 
ise  is  made  afterwards,  as  it  was  in  the  case  before  us.  Brewster  v.  Hardeman,  Dudley, 
138.  It  has  been  decided  by  the  Court  of  Appeals,  in  South  Carolina,  that  a  promise 
by  one  partner  made  after  the  dissolution,  and  af>er  the  statute  had  run,  will  not  charge 
the  other  partner.  Steele  o.  Jennings,  1  McMnllen,  297.  In  the  Exeter  Bank  v.  Sul- 
livan, 6  N.  Hamp.  R.  124,  the  authority  of  Whitcomb  v.  Whiting  was  wholly  denied  ; 
and  the  court  held,  that  a  payment  by  one  of  the  joint  makers  of  a  promissory  note  did 
not  take  the  case  out  of  the  statute  as  to  the  other.  *  In  Alabama,  a  promise  by  the 
principal  debtor  will  not  revive  the  demand  against  a  co-debtor,  who  is  a  surety. 
Lowther  v,  Chappel,  8  Ala.  R.  853.  In  Tennessee,  a  promise  by  one  partner  after  the 
dissolution  of  the  partnership,  to  pay  a  note  made  by  the  firm,  does  not  take  the  case 
out  of  the  statute  of  limitations  as  to  the  other  partner.  Belote's  Ex'rs  t;.  Wynne,  7 
Yerger,  534 ;  Muse  i;.  Donelson,  2  Humph.  166.  This  is  also  the  rule  in  Pennsyl- 
vania. Levy  v.  Cadet,  17  S.  &  R.  126;  Searight  v.  Craighead,  1  Pen.  &  Watts,  135. 
It  is  also  held  in  Indiana,  that  the  power  of  one  partner  to  bind  the  other  by  the  admis- 
sion of  a  debt  ceases  with  the  partnership.  Yandes  v.  Lefiivonr,  2  Blackf.  371.  And 
in  Bell  v.  Morrison,  1  Peters,  351,  the  Supreme  Court  of  the  United  States  followed 
the  decisions  in  Kentucky,  and  held  that  the  dissolution  of  the  partnership  put  an  end 
to  the  authority  of  the  partners  to  bind  each  other  by  any  new  engagement ;  and  conse- 
quently that  the  acknowledgment  of  a  debt  by  one  partner,  after  the  dissolution,  would 
not  take  the  case  out  of  the  statute  of  limitations.  The  elaborate  argument  of  Mr. 
Justice  Story,  who  delivered  the  opinion  of  the  court,  covers  the  whole  field  of  discus- 
sion, and  stands  on  principles,  which,  though  they  may  be  disregarded,  cannot  be  over- 
thrown. 

"  I  have  not  stopped  to  inquire  whether  the  statute  operates  upon  the  debt  or  the  rem- 
edy ;  for  though  this  might  be  a  point  to  be  considered  in  a  court  of  conscience,  it  is  of 
no  practical  importance  in  a  court  of  law.  We  are  not  dealing  with  moral,  but  with 
legal  obligations ;  and  it  is  idle  to  talk  of  a  debt  where  there  is  no  legal  obligation  to 
pay  it. 

"I  am  of  opinion  that  the  judgment  should  be  reversed,  and  that  judgment  should  be 
rendered  for  the  defendants  on  the  verdict. 

"  Jewett,  C.  J.,  also  delivered  a  written  opinion  in  favor  of  reversal. 

"  And  thereupon  the  judgment  of  the  Supreme  Court  was  reversed,  and  judgment 
awarded  for  the  defendants  on  the  special  verdict."  And  see  also  Bui^r  v.  Durvin, 
82  Barb.  (N.  Y.)  68 ;  Watts  v.  Devor,  1  Grant,  (Penn.)  267. 

And  in  a  more  recent  case,  the  Supreme  Court  of  the  same  State  has  gone  stiU 
further  than  the  court  went  in  Van  Keuren  v.  Parmelee,  and  held,  that  part  payment 
by  one  of  several  joint  makers  bejbre  the  statute  has  barred  an  action  on  the  note,  will 
not  take  the  case  out  of  the  statnte  as  to  the  other  makers,    Punham  v.  Dodge,  10 

*  [So  in  Arkansas,  Mason  v.  Howell,  14  Ark.  199.] 
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Barb.  (N.  Y.)'Snp.  Ct  566;  Shoemakers.  Benedict,  1  Keman,  (S.  Y.)  176.  And 
see  also  Coleman  v.  Fobes,  22  Fenn.  808.  The  same  is  tme  if  the  payment  be  ajler  the 
statnte  has  barred  the  action.  Payne  v.  Slate,  39  Barb.  (N.  Y.)  634 ;  Borden  v.  Pray, 
20  Ark.  293.  Though  it  is  held  by  the  latter  coart  that  if  the  payment  be  made  by  one 
partner  before  the  debt  is  barred,  it  will  take  the  debt  oat  of  the  statute  as  to  another. 
Barr  v.  Williams,  20  Ark.  174 ;  Hicks  t7.  Lusk,  19  Ark.  692.  For  other  cases,  in  ad- 
dition to  those  cited  in  the  opinion  above  quoted,  showing  a  tendency  to  break  away 
from  the  authority  of  Whitoomb  v.  Whiting,  see  Whipple  v.  Stevens,  2  Foster,  (N.  H.) 
219;  Way  v.  Bassett,  5  Hare,  Ch.  55  ;  Biscoe  v.  Jenkins,  5  Eng.  (Ark.)  108 ;  Biscoe  v. 
James,  Id.  163 ;  Bogert  v.  Yermilya,  10  Barb.  (K.  Y.)  Sup.  Ct  32 ;  Ellicott  v.  Nichols, 
7  Gill,  (Md.)  85;  Bibb  v.  Peyton,  11  S.  &  M.  (Miss.)  275;  Lane  v.  Doty,  4  Barb.  (N. 
Y.)  Sap.  Ct.  530;  Disboroagh  v.  Jones,  1  N.  J.  677;  Disborough  v.  Biddleman,  1 
Spencer,  (N.J.)  275;  Balcom  v,  Richards,  6  Cush.  (Mass.)  360;  Cox  v.  Bailey,  9 
Geo.  467 ;  Zent  v.  Hart,  8  Barr,  (Penn.)  337 ;  Grant  v.  Ashley,  7  Eng.  (Ark.)  762 ; 
Wooddy  V,  State  Bank,  Id.  780;  Pitt  v.  Wooten,  24  Ala.  474.  As  to  eflfect  of  part 
payment  by  one  of  several  joint  contractors,  see  also  post,  \  275.] 
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CHAPTER   XXIV. 

ACKNOWLBDOKKNTS  BY  AND  TO  AGENTS,  EXECUTORS,  ETC. 

261.  An  acknowledgment  made  by  an  agent  in  respect  to  de- 
mands relating  to  concerns  within  the  scope  of  his  authority  is 
binding  upon  the  principal.  It  is  upon  this  principle,  that  one  co- 
contractor  may  bind  another  by  part  payment.  And  though  a 
partner  may  not  bind  the  firm  after  dissolution,  by  a  part  payment, 
or  a  new  promise,  he  may  do  so  if  appointed  to  settle  the  affairs 
of  the  concern.^  A  partnership  dissolved  for  future  operations, 
and  remaining  in  force  for  closing  the  business  of  the  concern ; 
and  the  liquidating  partner  retaining  his  former  power  to  bind  the 
firm  in  things  within  the  scope  of  the  business  committed  to  him  ; 
a  payment  by  him  on  account  of  a  simple  contract  debt  of  the 
firm  in  such  case  is  such  an  acknowledgment  as  will  take  the 
claim  out  of  the  operation  of  the  statute.^  Where  an  agent  had 
been  employed  to  pay  money  for  work  done,  and  the  workmen 
were  referred  to  him  for  payment,  and  he  assents  to  it,  it  was 
held  by  Lord  EUenborough,  that  an  acknowledgment,  or  promise 
to  pay  by  him,  will,  after  six  years,  take  the  case  out  of  the  statute.^ 
So  where  the  plaintiff  relied  on  a  new  promise,  as  an  answer  to 
the  statute,  which  was  made  by  the  defendant's  wife^  who  managed 
the  business,  and  generally  gave  orders  and  paid  for  goods  ;  Bul- 
ler,  J.,  held,  that  her  promise  was  binding  on  the  defendant,  and 
took  the  case  out  of  the  statute ;  and  ruled,  that  the  promise  of 
any  servant,  or  agent,  entrusted  by  the  defendant  to  transact  his 
•  business  for  him,  would  have  the  same  effect.^  So,  also,  in  an  ac- 
tion against  a  husband  for  goods  supplied  to  his  wife,  for  her  ac- 

1  Smith  17.  Ludlow,  6  Johns.  (N.  Y.)  R.  S67 ;  Bell  v.  Morrison,  1  Peters,  (U.  S.)  R. 
351 ;  Haven  v.  Hathawaj,  S  App.  (Me.)  R.  347. 

*  Hoasen  v,  Inring,  3  Sexg.  &  Watts,  (Penn.)  R.  345. 

*  Burt  9.  Palmer,  5  Esp.  R.  145 ;  [Forster  v,  Thompson,  2  Con.  &  Law,  568.  A 
promise  by  an  indiridual  member  of  a  college  corporation  will  not  take  the  case  out  of 
the  statute.    Lyman  v,  Norwich  Univ.,  28  Vt  (2  Wms.)  645.] 

*  Palethrop  v.  Furnish,  1  Esp.  R.  511,  note ;  [Burk  v.  Howard,  18  Mis.  241 ;  Bai^gor 
V,  Dorvin,  22  Barb.  (N.  Y.)  68.] 


CHAP.  XXIV.]  AGENTS,  EXECUTORS,  ETC.  281 

commodation,  while  he  occasionally  visited  her,  Lord  ElUenborough 
thought,  that  her  letters  were  admissible  evidence  of  an  acknowl- 
edgment of  the  debt,  to  take  the  case  out  of  the  statute ;  and  that 
she  was  to  be  considered,  in  such  a  case,  as  her  husband's  agent.^ 
On  the  same  principle,  a  party  is  bound  by  the  declarations  and 
admissions  of  his  counsel.  Mr.  J.  Burrough  said,  he  saw  no  diffi- 
culty at  all  in  the  question,  whether  parties  are  bound  by  the  acts 
and  declarations  of  their  counsel.  And  if  the  plaintiff,  he  said,  is 
in  court,  and  hears  what  his  counsel  says,  and  makes  no  objection, 
he  is  bound.* 

262.  The  relation  of  husband  and  wife,  and  the  bearing  it  has 
upon  the  acknowledgments  and  new  promises,  may  be  here  appro- 
priately introduced.  Where  an  action  was  brought  against  one  F. 
and  J.  N.,  and  M.  the  wife  of  J.  N.,  upon  the  joint  note  of  F.  & 
M.  made  before  the  marriage  of  M.,  laying  the  promise  to  pay  it 
by  F.  &  M.  dum  sola,  and  the  defendants  pleaded  the  statute, 
whereupon  issue  was  joined  ;  it  was  held,  that  the  acknowledgment 
of  the  note  by  F.,  after  six  years,  and  after  the  marriage,  will  not 
be  evidence  to  support  the  issue.  As  an  acknowledgment  operates, 
if  at  all,  as  a  new  substantive  promise,  and  there  could  have  been 
no  promise  by  the  wife,  she  not  being  competent  to  make  one  ;  and 
the  promise  being  laid  by  F.,  together  with  M.,  dum  sola^  could  not 
be  satisfied  by  evidence  of  a  promise  by  F.  A  J.  N.,  made  after  the 
intermarriage  of  the  latter  with  M.  There  was  another  fatal  ob- 
jection presented  by  the  facts  of  the  case.    The  wife  had  been 

^  Gr^goiy  V.  Parker,  1  Camp.  B.  394 ;  and  mde  also  Anderson  v,  Sanderson,  2  Stark. 

B.  204 ;  a.  0.  Holt's  N.  P.  C.  591. 

'  Colledge  v.  Horn,  8  Bing.  B.  119.  [It  mnst  clearly  appear  that  the  agent  has 
anthoritjr  to  act  in  the  premises ;  and  this  does  not  sufficiently  appear  from  the  fact  that 
he  contracted  the  original  debt.  Watts  r.  Devor,  I  Grant,  (Penn.)  267.  A  purchased 
land  of  B,  and  indorsed  notes  to  him,  out  of  which  to  realize  the  purchase-money,  and 

C,  at  the  request  of  A,  afterwards  applied  to  B  for  a  deed  of  the  land.  B  refused  the 
deed  on  the  ground  that  the  notes  were  not  paid.  C  thereupon  stated  that  A  would  pay 
the  notes  if  the  makers  did  not,  and  B  then  gave  his  deed  to  A,  who  accepted  it.  Held, 
that  the  promise  by  C,  althoogh  not  authorized  by  A,  was  sufficient  to  take  the  case  out 
of  the  statute  of  limitations,  as  A  received  and  retained  the  benefit  of  the  promise. 
Bowers  v.  Johnson,  10  S.  &  M.  (Miss.)  169.  A  owed  B  $284,  of  which  984  was  con- 
tracted for  the  benefit  of  C,  and  which  C  agreed  to  pay.  After  the  statute  had  run 
against  the  whole  account,  C  gave  his  note  to  B  for  the  sum  of  9  84.  Held  that  the  debt 
was  not  revived  against  A.  Carlisle  v.  Morris,  8  Ind.  421.  And  see  also  Harding  v. 
Edgecumb,  4  Hurl.  &  Nor.  872.  Payment  by  a  debtor,  summoned  into  court  as  the 
trustee  of  his  creditor,  on  a  judgment  obtained  against  the  trustee  upon  default,  will  not 
remove  the  bar  of  the  statute.    Goodwin  v.  Bnszell,  35  Yt  (6  Shaw,)  9.] 
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married  above  six  years,  so  that  there  coiild  not  have  been  a  prom- 
ise from  her  dum  solay  within  six  years,  which  fact  alone,  said 
Holroyd,  J.,  would  have  decided  the  question.^  A  promise  by 
husband  and  wife,  during  coverture,  to  pay  the  debt  of  the  wife 
contracted  dum  sola,  and  which  has  been  barred  by  the  statute, 
will  not  revive  the  debt  so  as  to^give  a  right  of  action  against  the 
wife,  after  the  death  of  her  husband.^  A  promise  by  the  husband» 
that  he  will  see  a  debt  paid  which  the  wife  contracted  when  sole^ 
which  has  been  barred  by  the  statute,  will  not  remove  the  bar  in  a 
suit  against  husband  and  wife.^ 

263.  It  was  held  by  Chancellor  Kent,  that  any  acknowledgment 
or  admission  by  an  executor  or  admirmtrator  will  not  bind  the  real 
assets  in  the  hands  of  an  heir  or  devise.  Is  the  heir,  he  inquires, 
*^  to  be  charged,  at  the  mere  pleasure  of  the  executor,  with  the 
debts  of  the  ancestor  ?  Does  it  rest  entirely  in  the  discretion  of 
the  executor,  whether  the  heir  is  or  is  not  to  be  permitted  to  use 
the  statute  of  limitations,  which  the  law  has  provided  as  a  means 
of  defence  against  a  simple  contract  demand,  which  perhaps  he 
knows  to  be  unjust,  though  his  ancestor  has  not  left  him  the  req- 
uisite proof?"  He  could  not,  he  thought,  bring  his  mind  to 
think  so.^  Then  how  far  are  the  same  interrogatories  applicable 
to  an  executor  or  administrator  as  possessor  of  the  personal  estate 
of  the  testator  or  intestate,  simply  as  trustee  for  the  creditors  and 
legatees  ?  ^  The  reasoning  of  Mr.  Justice  Story,  in  Bell  v.  Morri- 
son,^ is  some  answer.    The  proper  resolution  of  the  point,  the 

1  Pitman  v.  Foster,  1  Barn.  &  Crest.  B.  248. 

3  Kline  v.  Guthart,  2  Fenn.  R.  490. 

'  Fowers  v.  Soatfagate  el  ux.,  15  Vt  R.  471.  [If  a  Jeme  cotfert,  after  her  intermaj^ 
riage,  make  part  payment  of  a  debt  contracted  before  marriage,  it  will  not  take  the  debt 
ont  of  the  statute  of  limitations,  if  the  debt  is  barred  before  the  part  payment.  And  no 
promise  of  the  husband,  which  can  affect  the  right  of  the  wife,  can  be  implied  by  a  part 
payment  of  a  debt  contracted  by  her  dum  tola.  Farrar  i;.  Bessy  et  ux.,  24  Vt  ( 1  Deane,) 
89.  So,  although  the  payment  be  made  before  the  note  b  barred,  it  being  made  with- 
out the  husband's  privity.  Neve  et  al.  v,  Hollands  et  ux.,  12  Eng.  L.  &  £q.  398.  But 
a  promise  made  by  the  wifo,  in  the  presence  of  the  husband,  and  tacitly  assented  to  by 
him,  will  revive  the  debt.  Orcutt  v.  Berrett,  12  La.  Ann.  178.  A  feme  aalty  payee  of  a 
promissory  note,  married,  and  her  husband  survived  her.  The  husband  did  not  reduce 
the  chose  in  action  to  possession,  though  he  received  the  interest  during  her  life.  Held, 
in  an  action  by  her  administrators,  that  the  payment  of  interest  was  to  her  agent,  and 
was  an  answer  to  the  plea  of  the  statute.    Hart  c .  Stephens,  6  Q.  B.  937.] 

*  Mooers  v.  White,  6  Johns.  (N.  Y.)  Ch.  B.  873,  374. 

»  See  anU,  Ch.  XVI.  h  3,  p.  163. 

A  Bell  V.  Morrison,  1  Feters,  (U.  S.)  R.  351. 
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court  in  that  case  thought,  whether  or  not  an  acknowledgment  or 
promise  by  one  partner  after  dissolution,  will  reyive  a  partnership 
debt  against  all  the  partners,  is  to  be  deemed  a  new  contract^ 
^^  springing  out  and  supported  by  the  original  consideration." 
The  court  declared  it  was  so,  both  upon  principle  and  autliority. 
Then  the  question  as  to  executors  and  administrators  resolves  it 
into  this,  —  have  they  authority,  acting  as  trustees  of  the  personal 
property,  to  make  a  new  contract  binding  upon  those  in  whose  be- 
half they  are  appointed  to  administer  it  ?  '  The  subject  seems  thus 
to  present  itself. 

264.  Many  cases  have  made  a  distinction,  and  hold  that  an  ex- 
ecutor or  administrator  may  only  by  an  express  promise  take  a  case 
out  of  the  statute.  ^^  As  against  an  executor,"  says  Chief  Justice 
Abbottj  "  an  acknowledgment  merely  is  not  sufficient  to  take  a 
case  out  of  the  statute ;  there  must  be  an  express  promise."  ^ 
The  Supreme  Court  of  Maine,  thought  that  ^^  declarations  or  ac- 
knowledgments, from  which  a  new  promise  might  be  inferred,  if 
made  by  the  debtor  himself,  when  made  by  an  executor  or  admin- 
istrator, will  not  be  sufficient  to  charge  the  estate  "  ;  and  that 
^^  there  must  be  a  clear  agreement  or  promise  to  pay."^  In  a  case 
in  New  York,  there  was  an  express  promise  by  the  executor  to 
pay,  and  it  was  held  to  be  sufficient.^  The  only  question  in  Deyo's 
Ex'rs  V.  Jones's  Ex'rs  ^  was,  whether  the  admission  of  an  execu- 
trix was  sufficient  to  take  the  note  in  question  of  the  testator  out 
of  the  statute.    The  executrix,  as  legatee,  had  consented,  in  ac- 

1  Tallock  V.  Dunn,  Ryan  &  Mood.  R.  416.  And  see  Atkins  v,  Tredgold,  2  Barn.  & 
Cress.  R.  12;  M'Cnlloch  v.  Dawes,  9  Do^.  &  Rj.  R.  40.  The  same  distinction  is 
recognized  in  Virginia.  Lewis  v.  Bacon,  3  Hen.  &  Munf.  R.  105 ;  Hendevon  r.  Foote, 
Call,  R.  248 ;  Epes  v.  Dudley,  3  Rand.  R.  437.  And  in  Kentucky.  Hea  v.  Manners,  8 
J.  J.  Marsh.  R.  255.  SemUef  a  notice  in  a  newspaper  by  a  personal  representative  that 
he  will  pay  all  debts  justly  due  from  his  testator,  will  prevent  a  debt  being  barred  by  the 
statute.  But  temble,  a  debt  is  not  taken  out  of  the  statute  by  an  advertisement  published 
by  the  administrator,  requesting  all  persons  having  claims  on  the  estate  to  send  in  state- 
ments of  their  demand,  prior  to  their  being  laid  before  A  B,  by  whom  the  persons  claim- 
ing to  be  creditors  are  to  submit  to  be  examined  touching  the  same,  if  he  shall  see  occa- 
sion, in  order  to  their  being  approved  and  paid,  or  rejected,  if  such  latter  course  be 
deemed  expedient.  Jones  v.  Scott,  1  Russ.  &  Mylne,  Ch.  R.  255 ;  and  4  Eng.  Con. 
Ch.  R.  413. 

'  Oakes  v.  Mitchell,  3  Shep.  (Me.)  R.  360.  In  this  case  the  words  "an  arrange- 
ment will  soon  be  made  to  pay  the  note.  I  calculate  to  pay  it,  and  I  always  calculated 
to  pay  it,"  addressed  by  the  administrator  of  an  estate  to  the  holder  of  a  note  barred  by 
the  statute,  were  held  not  sufficient  to  chai^  the  estate. 

'  Johnson  v,  Beardsley,  15  Johns.  (N.  Y.)  R.  8. 

*  Deyo's  Ex'rs  v.  Jones's  Ex'rs,  20  Wend.  (N.  Y.)  R.  491. 
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counting  before  a  surrogate,  that  a  note  barred  by  the  statute  given 
by  the  testator,  her  husband,  might  be  charged  against  her  share 
of  a'  residuary  fund.  It  was  held,  that  this  consent  could  not  be 
converted  into  an  acknowledgment  of  indebtedness  and  willingness 
to  pay,  in  an  action  against  her,  as  the  executrix  of  her  husband. 
265.  In  Thompson  v.  Peters,  in  the  Supreme  Court  of  the  United 
States,^  what  was  said  by  the  administrator,  which  it  contended 
amounted  to  a  sufficient  acknowledgment,  the  court  held,  would 
not  have  been  even  against  the  original  debtor.  "  But,"  says  Chief 
Justice  Marshall,  who  gave  the  opinion  of  the  court,  "  this  is  not 
a  suit  against  the  original  debtor,  it  is  brought  against  his  repre- 
sentative, who  may  have  no  personal  l^nowledge  of  the  transaction. 
Declarations  against  him  have  never  been  held  to  take  the  promise 
of  a  testator  or  intestate  out  of  the  act.  Indeed  the  contrary  has 
been  held."  In  Connecticut,  the  executbr  has  the  same  control 
over  the  real  as  he  has  over  the  personal  estate ;  and  it  has  been 
held  by  the  Supreme  Court  of  that  State  (on  an  issue  formed  in 
the  action  of  debt  by  book),  on  the  point  whether  the  plaintiff's 
cause  of  action  accrued  within  six  years,  will  an  acknowledgment 
of  the  debt  by  an  executor  support  the  issue  on  the  part  of  the 
plaintiff",  tliat  it  would  not.^  In  Massachusetts,  it  was  held,  that 
an  administrator  cannot  revive  a  debt  due  to  himself  from  the  in- 
testate, which,  at  the  intestate's  decease,  was  barred  by  the  statute ; ' 

1  Thompson  v.  Peters,  &c.,  Adm*ra,  12  Wheat  (U.  S.)  B.  565. 

«  Peck  V.  Botsford,  7  Conn.  B.  176. 

*  Bichmond  (Petitioner),  2  Pick.  (Mass.)  B.  567.  Prior  decisions  in  Massachusetts, 
in  relation  to  the  snhject  generally,  are  thus  commented  on  and  explained,  by  Daggett, 
J.,  who  gava  the  opinion  of  the  court  in  Peck  v,  Botsford,  wpra;  "  Baxter  v.  Penni- 
man,  8  Mass.  B.  134,  shows  only  that  an  admission  made  to  an  executor  or  administra- 
tor is  sufficient  to  take  a  case  out  of  the  statute  of  limitations.  The  debtor  himself  may 
certainly  waive  the  statute.  In  the  opinion  given,  however,  the  court  speak  to  the  fol- 
lowing effect :  *  An  admission  by  or  to  an  executor  or  administrator,  after  six  years, 
will,'  &c.  So  far  as  that  opinion  regards  an  acknowledgment  6y  an  executor  or  adminis- 
trator, the  case  did  not  call  for  it ;  and  therefore  it  is  entirely  obiter.  In  Emerson  v. 
Thompson,  16  Mass.  B.  429,  the  same  doctrine  is  recognized,  on  a  case  where  a  new 
promise  was  by  an  executor,  and  the  only  case  cited  is  that  in  8  Mass.  B.  134,  which,  aa 
has  been  shown,  did  not  affect  the  point  in  controversy."  .  .  .  .  "  The  only  cases,  cited 
by  the  counsel  for  the  plaintiff,  not  already  considered,  are  those  in  H.  Black.  B.  102, 
S  Saond.  1 17,  «,  note  2.  They  prove  only  that  a  count  on  an  account  stated  with  an 
executor  for  money  due  from  the  testator  may  he  joined  with  a  count  on  a  promise, 
made  by  the  testator ;  and  that  this  is  the  usual  mode  of  declaring  against  executors  to 
save  the  statute  of  limitations.  It  is  not  easy  to  see  how  these  cases  prove  the  point  for 
which  they  are  introduced.'*  He  relied  also  on  Mooers  t;.  White,  supra.  But  contra 
4  Har.  &  Johns.  (Md.)  B.  527. 


CHAP.  XXIV.]        AGENTS,  EXECUTORS,  ETC.  286 

it  is  80  held,  likewise,  in  New  York,^  and  in  Kentucky.*  Notwith- 
standing the  comments  upon  the  early  cases,  in  Massachusetts,  in 
the  note  to  the  case  of  Richmond,  supra^  it  was  held,  in  Manson  v. 
Felton,  in  Massachusetts,^  that  a  promise  within  six  years  by  the 
guardian  of  a  spendthrift,  to  pay  a  debt  due  from  the  ward,  will 
take  the  debt  out  of  the  statute  ;  the  court  being  clearly  of  opinion 
that  it  was  within  the  principle  of  an  acknowledgment  by  an  ex- 
ecutor, which,  they  said,  in  that  commonwealth,  had  repeatedly 
been  held  sufficient  to  avoid  the  operation  of  the  statute  ;  it  was 
an  admission  of  the  validity  and  non-payment  of  the  note  in  ques- 
tion, by  the  only  person  in  existence,  charged  with  the  liquidation 
and  payment  of  it> 

266.  By  the  Supreme  Court  of  Pennsylvania,  in  the  year  1886, 
it  was  expressly  held,  that  an  executor  or  administrator,  sued  in 
his  representative  character  for  a  debt  due  to  the  decedent,  may 
plead  the  statute  as  a  bar  to  the  action,  although  such  executor  or 
administrator  may  have  made  such  a  declaration,  as  in  the  case  of 
a  person  sued  far  his  own  deht^  would  be  sufficient,  as  a  new  prom- 
ise, to  take  the  case  out  of  the  statute.^  As  the  opinion  of  the 
court,  in  this  case,  is  very  illustrative,  and  has  particular  relation 
to  the  principle  governing  the  modern  decisions  upon  the  subject 
of  acknowledgments  and  new  promises,  and,  moreover,  as  it  im- 
pairs the  authoritative  force  of  prior  cases  in  Pennsylvania,  which 
have  been  relied  on  as  authority  conflicting  with  the  sense  of  the 
court,  it  will  not  be  deemed  too  great  a  liberty  here  to  give  it  place. 
By  Gibson,  Ch.  J. :  — 

'^  The  concession  that  the  plaintiff's  claim  is  just,  and  the  prom- 

}  Rogers  v.  Rogers,  3  Wend.  (N.  Y.)  R.  502. 

'  Hord  V.  Lee,  4  Monroe,  (Ken.)  R.  87. 

'  Manson  t;.  Felton,  IS  Pick.  (Mass.)  R.  206.  [So  part  payment  bj  an  administra- 
tor, though  there  be  no  promise  to  pay  the  balance,  takes  the  balance  ont  of  the  statute. 
Foster  v.  Starkey,  12  Cash.  (Mass.)  324.  Bat  pajrment  of  a  dividend  by  the  assignee 
of  an  insolvent  debtor  will  not  take  the  residae  of  the  debt  oat  of  the  statute  as  against 
the  debtor.    Richardson  v.  Thomas,  13  Gray,  (Mass.)  381.] 

^  [And  in  Kentucky  it  has  also  been  held  that  a  promise  by  an  executor  takes  the 
case  out  of  the  statute.  Northcut  v.  Wilkins,  12  B.  Mon.  (Ken.)  408.  So  in  Alabama. 
Hall  V,  Darrington,  9  Ala.  502.  And  see  Taft  v,  Stephenson,  9  Eng.  Law  &  Eq.  80  ; 
Briggs  V.  Wilson,  39  Id.  62 ;  Quynn  v.  Carroll,  10  Md.  197  ;  Tazewell  u.  Whitticr,  13 
Gratt.  (Va.)  329;  Griffin  v.  The  Justices,  &c.,  17  Geo.  96.  Part  payment  by  an  ad- 
ministrator will  take  a  debt  out  of  the  statute  as  against  an  administrator  de  bonis  non  ; 
and  if  the  administratori  being  a  creditor,  retains  certain  sums  in  part  payment,  the 
Same  rule  applies.    Semmes  v,  Magruder,  10  Md.  242.] 

*  Fritz  V,  Thomas,  1  Whart  (Penn.)  R.  66 ;  [Clark  t^.  McGoiie,  35  Penn.  St.  259.] 


286  LIMITATIONS  OF  ACTIONS,  ETC.  [CHAP.  XXIV. 

• 

ise  to  see  what  could  be  done  for  him,  would  doubtless  be  sufficient 
to  maintain  an  action,  if  the  consideration  were  the  defendant's 
own  debt.  But  can  any  acknowledgment  by  an  executor  or  ad- 
ministrator preclude  him  from  pleading  the  statute  of  limitations 
to  a  count  on  the  original  cause  of  action  ?  In  Jones  v.  Moore,  5 
Bin.  B.  578,  and  subsequently  in  Bailey  v.  Bailey,  14  Serg.  & 
Rawle,  R.  195,  and  Scull  v.  Wallace,  15  Serg.  &  Rawle,  R.  281,  it 
was  doubtless  taken  for  granted,  that  a  recovery  may  be  had  against 
a  plea  of  the  statute,  on  proof  of  an  acknowledgment  by  the  per- 
sonal representative.  But  it  is  to  be  remarked,  that  the  point  has 
not  been  adjudged,  and  that  no  recovery  has  in  fact  been  had  ;  and 
the  inquiry  is  consequently  not  clogged  by  the  authority  of  a  pre- 
cedent. In  respect  to  the  first  of  those  cases,  it  is  fair,  too,  to  say 
it  was  tlie  first  step  taken  by  this,  or  perhaps  any  other  court,  in 
returning  to  the  spirit  and  letter  of  the  statute.  But  when  it  was 
determined  that  a  recognition  of  the  old  debt  is  no  more  than  evi- 
dence of  a  new  promise,  which,  when  made  to  the  representative 
of  a  decedent,  can  be  sued  by  him  but  in  a  personal  character,  it 
was  virtually  determined  that  the  same  recognition  by  a  personal 
representative  is  but  evidence  of  a  new  promise,  on  which  he  may 
not  be  sued,  otherwise  than  in  his  personal  character,  without  over- 
turning some  of  the  most  firmly  fixed  principles  of  the  law ;  for 
nothing  is  better  settled  than  that  an  executor  or  administrator  is 
answerable  in  his  official  character,  for  no  cause  of  action,  that  was 
not  created  by  the  act  of  the  decedent  himself ;  and  it  is,  there- 
fore, singular,  that  the  principle  in  its  application  to  these  con- 
vergent propositions,  was  not  carried  out.  In  actions  against  the 
personal  representative,  on  his  own  contracts  and  engagements, 
though  made  for  the  benefit  of  the  estate,  the  judgment  is  de  bonis 
propriis  ;  and  he  is,  by  every  principle  of  legal  analogy,  to  answer 
it  with  his  person  and  property.  The  pleadings,  it  is  true,  have 
not  hitherto  been  moulded  to  the  new  principle ;  nor  could  they  be 
in  the  case  of  an  acknowledgment  by  a  personal  representative, 
whose  promise  gives  no  action  against  him,  unless  it  be  sustained 
by  some  other  consideration  than  the  previous  debt,  which  imposes 
no  moral  obligation  to  pay  it  out  of  his  own  pocket,  especially, 
since  he  has  been  deprived  of  all  color  of  title  to  the  residue. 
Had  the  judges,  when  they  determined  that  a  promise  to  the  rep- 
resentative of  a  decedent  must  be  declared  on  as  such,  also  deter- 
mined that  it  must  be  declared  on  as  such,  when  made  by  him, 
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they  would  have  restored  the  law  to  its  primitive  symmetry,  and 
suggested  a  principle  that  would  have  entirely  extinguished  the 
notion  of  revival,  which,  for  want  of  it,  seems  to  have  lingered  in 
its  embers  through  the  succeeding  cases  ;  for  the  forms  of  the  law 
are  the  indices  and  conservatories  of  its  principles.  It  would  not 
only  have  indicated  the  necessity  of  a  special  consideration,  to 
support  the  promise  of  a  representative,  but  it  would  have  dis- 
closed a  bar  to  an  action  against  two  or  more,  on  a  promise  by  one. 
And  as  he  cannot  charge  himself  personally  without  a  new  con- 
sideration, he  cannot  charge  the  estate,  on  the  foundation  of  the 
old  one,  to  the  prejudice  of  the  creditors,  whose  fund  might  be 
materially  lessened  by  it.  He  is  not  bound  to  plead  the  statute, 
because  he  may  know  the  debt  to  be  a  just  one  ;  and  for  that  rea- 
son only,  the  matter  is  left  to  his  discretion  ;  but  it  follows  not,  that 
he  may  tie  up  his  hands  from  using  it,  when  the  time  come,  by  a 
mistaken  concession,  or  an  engagement  which  has  no  consideration 
to  bind  him  personally  or  officially.  Besides,  it  would  be  hazardous 
to  expose  the  estate  to  the  consequences  of  his  inexperience  or 
ignorance  of  the  demands  made  upon  him.  We  know  how  perilous 
a  thing  it  is  for  the  debtor  himself,  though  armed  with  knowledge 
and  vigilant  to  guard  against  surprise,  to  converse  about  a  debt 
barred  by  the  statute  ;  but  the  peril  would  be  overwhelming,  if  the 
estate  were  to  be  jeoparded  by  the  mistakes  of  one,  who  is  bound 
to  parley,  and  has  not  only  everything  to  learn,  but  to  learn  it 
from  those  whose  interest  it  is  to  mislead  him.  Why,  then,  should 
we  not  finish  what  was  so  well  begun  in  Jones  v.  Moore,  by  making 
the  law  of  the  subject  consistent  in  all  its  parts,  and  giving  to  the 
statute  entire  effect,  both  in  substance  and  in  form.  To  do  so, 
would  involve  no  violation  of  that  case  as  a  precedent,  for,  as  I  have 
said,  the  point  was  not  adjudged ;  and  the  step  remaining  to  be 
taken  in  the  progress  of  departure  from  the  doctrine  of  revival  is 
no  greater  than  was  taken  there.  Indeed,  there  is  no  course  open 
to  us,  but  to  follow  the  principle  out,  or  abandon  it  altogether ; 
for,  to  be  consistent,  we  must  either  return  to  the  doctrine  of  re- 
vival without  qualification,  or  maintain  that  an  action  on  his  own 
promise  lies  not  against  an  executor  or  administrator  in  his  official 
character.  And  for  saying  it  does  not,  we  have  the  authority  of 
Thompson  v.  Peters,  12  Wheat.  R.  665,  and  Peck  v.  Botsford,  7 
Con.  R.  178  ;  in  both  of  which  the  point  was  directly  ruled."  ^ 

^  [Ad  express  promise  bj  an  admiaistrator  will  not  reyive  the  debt  against  the  estate 
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267.  In  a  subsequent  case  in  Pennsylvania,  wherein  it  was  held, 
that  an  executor's  promise  to  pay  a  debt  of  the  testator  will  not 
take  it  out  of  the  statute,  the  court  rely  upon  the  above  case  in 
support  of  the  ground,  that,  as  the  old  promise  was  not  revived, 
but  superseded  by  the  new  one,  the  consideration  of  a  moral  obli- 
gation would  be  wanting  to  make  the  executor  personally  liable.^ 
An  admission  by  one  co^xecutor  of  a  debt  due  from  his  testator 
is  nowhere  receivable  as  evidence  in  a  suit  for  the  debt,  against 
another  co-executor,  to  establish  the  origin  of  the  demand,  as  to 
make  the  other  personally  liable ;  though  otherwise  to  take  it  out 
of  the  statute,  if  the  original  demand  against  the  testator  is  cUiunde 
established.^ 

268.  As  the  debtor  may  waive  the  statute  by  a  sufficient  ac- 
knowledgment, or  by  one  which  amounts  to  a  new  promise  either 
express  or  implied,  he  may  make  it  to  the  executor  or  administrator 
upon  the  estate  of  his  deceased  creditor  and  will  be  bound  by  it. 
Thus  in  Martin  v.  Williams,  executor  of  Williams,  in  error,  it  was 
held,  in  New  York,'  that  in  an  action  by  an  executor,  an  acknowl- 
edgment of  the  debt  to  him  within  six  years,  by  the  debtor,  is 
evidence  to  support  a  new  promise  ;  and  in  Dexter  v,  Penniman, 
in  Massachusetts,^  the  court  say  that  an  admission  to  an  executor 
or  administrator  is  sufficient  to  take  a  case  out  of  the  statute.^ 
And  so,  also,  has  it  been  held  in  Pennsylvania.^ 

269.  It  is  not  necessary  that  the  acknowledgment  should  be 
made  to  the  creditor  himself,  or  to  his  executor,  for  if  made  to  a 
stranger  in  the  absence  of  the  creditor  or  his  executor,  it  will 
defeat  the  operation  of  the  statute,  as  raising  an  implied  promise.^ 

of  his  intestate.    Sanders  v.  Robertson,  23  Miss.  (1  Cash.)  389 ;  Moore  v.  Hardison, 

10  Texas,  467;  Moore  v.  Hillebrunt,  14  Id.  812;  Riser  v.  Snoddy,  7  Ind.  442.    Nor 
will  a  part  payment.    Miller  v.  Dorsey,  9  Md.  317.    And  see  also  Henderson  r.  Ilslej, 

11  S.  &  M.  (Miss.)  9;  Hazzleton  v.  Whitesides,  2  Strobh.  (S.  C.)  353;  Forney  v, 
Bcnedicti  5  Barr,  (Penn.)  225.] 

1  Reynolds  v.  Hamilton,  7  Watts,  (Penn.)  R. 

«  Hamraon  v.  Hunt,  4  Cow.  (N.  Y.)  R.  493 ;  Doyo's  Ex'rs  v.  Jones's  Ex'rs,  20  Wend. 
(N.  Y.)  R.  491. 
«  Martin  r.  Williams,  17  Johns.  (N.  Y.)  R.  330. 

*  Dexter  v.  Penniman,  8  Mass.  R.  134. 

*  Recognized  in  Emerson  o.  Thompson,  16  Mass.  R.  429 ;  and  in  Peck  v.  Botsfbrd,  7 
Conn  (N.  Y.)  R.  179. 

^  Jones  V.  Moore,  5  Binn.  (Penn.)  R.  573. 

7  Porter  v.  Hill,  Grcenl.  (Me.)  R.  41 ;  Whitney  v.  Bigelow,  4  Pick.  (Mass.)  R.  110 ; 
Soulden  o.  Van  Rensellaer,  9  Wend.  (N.  Y.)  R.  293;  St.  John  v.  Ganow,  4  Port 
(Ala.)  R.  223 ;  [Bloodgood  v.  Braen,  4  Sandf.  (N.  Y.)  Sup.  Ct.  427 ;  Carshore  v. 
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Admission  of  indebtedness  to  and  promise  to  pay  the  payee  of  a 
note  have  been  deemed  suiScient  to  enable  the  indorsee  to  avoid 
the  statute.^ 

Hayek,  6  Barb.  (N.  Y.)  Sap.  Ct  683;  Watkina  v.  SteTens,  4  Id.  168;  Phillips  o. 
Peters,  21  Barb.  (N.  Y.)  asi ;  Newkirk  v.  Campbell,  5  Hair.  (Del.)  380 ;  Collett  v. 
Frazier,  3  Jones,  Eq.  (N.  C.)  80 ;  ante,  \  246.  Bat  it  seems  otherwise  in  England  since 
the  StaL  of  Geo.  IV.  c.  14 ;  Grenfell  v,  Girdleston,  2  Y.  &  C.  662 ;  Goate  v.  Goate,  37 
Eng.  L.  &  Eq.  486.  And  see  also  Keener  r.  Crnll,  19  III.  189^.  And  the  admission 
mast  be  made  with  intent  to  inflaence  the  action  of  the  creditor.  Wakeman  v.  Sher- 
man, 8  Selden,  (N.  Y.)  85.] 

1  Frye  v.  Barker,  4  Pick.  (Mass.)  R.  382;  Little  v.  Blnnt,  9  Id.  488 ;  Dean  v,  Hew- 
ett,  5  Wend.  (N.  Y.)  R.  257;  Howe  v,  Thompson,  2  Fairf.  (Me.)  R.  152;  [Bird  v. 
Adams,  7  Geo.  505.  But  held  otherwise  in  Thompson  v.  Gilreath,  3  Jones,  (N.  C.) 
Law,  498.]  And  the  indorser  is  a  competent  witness  to  prove  the  time  when  the  pay- 
ment waa  made,  provided  he  has  shielded  himself  from  all  liability,  by  ordering  the 
contents  of  the  note  to  be  paid  "withoat  recourse,"  or  words  eqairalent.  Rice  v. 
Steams,  3  Mass.  R.  225;  Howe  v.  Thompson,  supra;  Raskins  v.  Wilson,  6  Cow. 
(N.  Y.)  R.  471 ;  Barretto  v.  Snowden,  5  Wend.  (N.  Y.)  R.  181 ;  and  see  Dowling  v. 
Ford,  1  Mees.  &  Welsh.  (Ex.)  R.  325.  [When  notes,  secured  by  mortgage,  have  be- 
come barred  by  the  statute,  the  creditors  of  the  mortgagor  may  claim  the  benefit ;  nor 
can  any  rights  acquired  by  the  creditors,  by  the  running  of  the  statute,  be  affected  by  a 
subsequent  acknowledgment  of  the  debt  by  the  debtor.  Larthet  v,  Hogan,  1  La.  An. 
330.] 
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CHAPTER   XXV. 

AGENOWLEDOMENTS  IN  WRITING. 

270.  Mb.  Brougham,^  in  his  speech,  delivered  in  the  British 
House  of  Commons,  on  the  7th  of  February,  1828,  on  legal  re- 
form, in  giving  a  detail  of  the  defects  and  anomalies  of  English 
law,  which,  in  his  judgment,  required  legislatiye  correction,  pro- 
posed '^  to  prop  up  the  statute  of  limitations  by  the  statute  of 
frauds,''  and  say  that  nothing  should  take  the  case  out  of  the 
former  but  a  new  promise  in  writing^  and  thus  put  an  end  to 
absurd  and  contradictory  decisions.  In  the  following  May,  the 
act  of  9  Geo.  lY.  c.  14,  was  passed,  which  was  to  that  effect,  and 
which  was  entitled,  ^^  An  act  for  rendering  a  written  memorandum 
necessary  to  the  validity  of  certain  promises  and  engagements  "  ; 
and  was  to  commence  and  take  effect  on  the  first  of  January, 
1829.2  It  has  been  called  "  Lord  Tenterden's  Act,"  from  its  au- 
thor, the  late  learned  Chief  Justice  Tenterden,  of  the  Court  of 
King's  Bench.  As  declared  by  Mr.  Justice  Thompson,  in  giving 
the  opinion  of  the  Supreme  Court  of  the  United  States,  in  Moore 
V.  Bank  of  Columbia,*  "  it  shows,  in  a  very  striking  point  of  view, 
the  sense  of  the  English  legislature,  of  the  very  great  mischief 
which  has  resulted  from  vague  and  loose  declarations,  in  a  great 
manner  to  set  aside  and  make  void  the  statute  of  limitations." 
^^  Although,"  says  Chief  Justice  Shaw,  ^^  it  does  not  attempt  to 
define  what  species  or  form  of  acknowledgment  shall  be  sufiicient 
to  found  a  new  promise,  yet,  when  parties  are  compelled  to  rely 
upon  written  acknowledgments,  framed  for  the  express  purpose  of 
renewing  and  continuing  a  promise  which  has  expired,  or  is  about 
expiring,  such  acknowledgment  may  reasonably  be  expected  to  be 
definite  in  its  reference  to  the  debt,  security,  or  promise,  intended 
to  be  continued  in  force  and  so  precise  and  explicit  in  its  terms  of 
acknowledgment,  as  to  dispel  much  of  the  obscurity  which  has 

1  Since  Lord  Chancellor  Broagham. 

'  See  the  act  in  the  Appendix,  p.  cxI?. 

*  Moore  v.  Bank  of  Columbia,  6  Peters,  (U.  S.)  R.  86. 
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surrounded  other  cases,  arising  upon  loose,  indefinite,  and  un- 
guarded yerbal  admissions."  ^  The  act  certainly  goes  to  illustrate 
and  confirm  the  policy  of  the  course  which  we  have  shown  to  have 
been  long  pursued  bj  our  American  courts,  in  cautiously  admitting 
loose,  verbal  declarations  to  take  a  case  out  of  the  statute.  In 
some  of  the  States,  as  we  shall  presently  show,  its  terms,  with 
slight  vaiiation  in  phraseology,  and  some  qualification,  have  been 
already  adopted ;  and,  as  the  example  will,  there  is  reason  to  sup- 
pose, be  generally  followed,  the  manner  in  which  the  act  has  been 
construed  by  the  courts  in  England,  though  of  no  direct  author- 
ity here,  will  doubtless  invite  attention,  and  exert  an  influence. 

271.  ^'Lord  Tenterden's  Act"  first  enacts,  as  may  be  seen, 
^Hhat,  in  actions  of  debt  or  upon  the  case,  grounded  upon  any 
simple  contract,  no  acknowledgment  or  promise  by  words  only  shall 
be  deemed  sufficient  evidence  of  a  new  or  continuing  contract, 
whereby  to  take  any  case  out  of  the  said  enactments  [the  statute 
of  James  I.  and  the  Irish  act  of  limitations],  or  either  of  them, 
or  to  deprive  any  party  of  the  benefit  thereof,  unless  such  ac- 
knowledgment or  promise  shall  be  made  or  contained  by  or  in 
some  writing  to  be  signed  by  the  party  chargeable  thereby."  The 
object  in  view  was  the  prevention  of  fraud  and  perjury  in  proving 
an  acknowledgment  or  a  new  promise,  by  rendering  necessary  to 
procure  that  in  writing  for  which  words  were  previously  sufficient. 
This  was  so  stated  by  Lord  Tenterden,  in  Dickinson  v.  Hatfield.^ 
The  Chief  Justice  of  the  Gonunon  Pleas  also,  Tindal,  said,  in 
Hayden  v,  Williams,^  that  the  statute  did  not  intend  to  make  any 
alteration  in  the  legal  construction  to  be  put  upon  acknowledg- 
ments or  promises  made  by  the  defendants,  but  only  to  require  a 
different  mode  of  proof.  "  To  inquire,  therefore,"  he  proceeded  to 
say,  ^^  whether,  in  a  given  case,  the  written  document  amounts  to 
a  written  acknowledgment  or  promise,  is  no  other  inquiry  than 
whether  the  same  words,  if  proved,  before  the  statute,  to  have 
been  spoken  by  the  defendant,  would  have  had  a  similar  operation 
and  effect."  The  legal  effect  of  the  acknowledgment  or  promise, 
as  to  how  far  it  may  be  considered  as  admitting  a  debt  to  be  due, 
or  amounting  to  a  promise  to  pay  it,  is  a  question  of  law  for  the 

1  In  Sigouraey  v.  Drury,  14  Pick.  (Mass.)  B.  389. 

*  Dickinson  t;.  Hatfield,  5  Carr.  &  Payne,  R.  46. 

*  Hayden  v,  Williams,  7  Bing.  B.  163. 
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determination  of  the  court ;  ^  but  extrinsic  facts  are  for  the  jury.^ 
In  an  action  bj  the  payee  against  the  maker  of  a  promissory  note, 
the  plaintiff,  to  rebut  a  plea  of  the  statute,  proTcd  the  fact  of  a 
payment  on  account  of  the  note  within  six  years,  and  further 
proved  a  parol  admission  by  the  party  paying  that  he  made  this 
payment.  This  admission,  it  was  held,  was  rightly  received  in 
evidence  to  corroborate  the  direct  proof  of  the  fact  of  payment,  as 
Lord  Tenterden's  Act  merely  excludes  an  acknowledgment  of  the 
debt  by  "  words  onXyP  ® 

272.  The  act  requires  a  signing  by  Ihe  party  chargeable.  The 
writing  must  be  iigned  by  the  party,  and  it  is  not  sufficient  that  it 
is  in  his  handwriting.^  It  has  already  been  shown,^  that,  in  the 
absence  of  any  legislative  enactment  to  the  contrary,  an  acknowl- 
edgment by  an  agent  of  the  debtor,  —  such  a  one  as  would  be 
binding  upon  the  principal  if  directly  made  by  him,  — is  sufficient 
to  take  a  case  out  of  the  statute.  But,  looking  at  the  words  of  the 
act  of  9  Geo.  lY.,  the  act  is  confined  in  terms  to  writings  signed 
by  the  party  chargeable  thereby.  It  appears,  says  Chief  Justice 
Tindal,  that  the  legislature  well  knew  how  to  express  the  distinct 
tion  between  a  signature  by  the  party  and  a  sigoature  by  his  agent ; 
and  that  when  it  appeared,  in  the  act  in  question,  ''  that  it  ex- 
pressly mentions  the  signature  of  the  party  only,  we  think  it  a 
safer  construction  to  adhere  to  the  precise  words  of  the  statute, 
and  that  we  should  be  leyislating^  not  interpreting,  if  we  extended 

1  Snook  9.  Mean,  5  Price,  R.  636. 

>  Monell  V,  Smith,  3  Mees.  &  Webb.  (Ex.)  R.  40S ;  8  Carr.  &  Payne,  R.  S46. 

'  Bevan  v,  Gelhing,  3  Qale  &  Day.  R.  59.  [In  1835,  A  brought  an  action  on  a 
promissory  note,  upon  which  neither  principal  nor  interest  had  been  paid  since  1823. 
In  1832,  the  administrator  of  the  maker  of  the  note  returned,  under  citation,  an  inyen- 
torj  and  account  of  the  late  debtor's  assets  and  debts  in  which  A's  debt  was  entered. 
It  was  held  that  this  entry  was  sufficient  under  Lord  Tenterden's  Act  to  take  the  case 
out  of  the  statute.  Smith  v.  Poole,  12  Sim.  17.  And  see  Woolbridge  v,  Allen,  12 
Met.  (Mass.)  470 ;  §§  232  and  233,  anU.  The  making  of  one  note,  and  tendering  it  to 
the  holder  of  another,  in  payment,  pursuant  to  an  agreement  between  them,  is  not  such 
an  acknowledgment  or  promise  to  pay  in  writing  as  will  take  the  second  note  out  of  the 
statute.  Smith  v.  Eastman,  3  Cush.  (Mass.)  355.  A  and  B  had  an  unsettled  account 
In  1845,  A  signed  the  following  agreement :  ''  It  is  agreed  that  B,  in  his  general  ac- 
count, shall  give  credit  to  A  for  £147  for  bricks  delivered  in  1834."  A  died  in  1847^ 
having  charged  by  his  will  his  debts  on  his  real  estate,  and  a  suit  was  instituted  for  the 
administration  of  his  estate.  Held,  that  this  was  not  such  an  acknowledgment,  under 
4  1  of  Lord  Tenterden's  Act,  as  to  give  B  a  right  to  an  account  against  A's  estate  for 
more  than  six  years  before  A's  death.    Hughes  v.  Paramore,  35  Eng.  L«  &  £q.  195.] 

*  Barley  v.  Ashton,  12  Adol.  &  £11.  R.  493. 

>  SeeCh.XXiy.i261. 
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its  operation  to  writings  signed,  not  by  the  party  chargeable 
thereby,  but  by  his  agent."  In  this  case,  the  debtor's  wife  wrote 
a  letter  to  the  creditor,  in  her  husband's  name,  and  at  his  request, 
proposing  to  pay  a  debt  by  instalments ;  and  the  decision  was,  in 
conformity  to  the  just-mentioned  construction,  that  the  promise 
was  not  sufficient,  because  not  signed  by  the  "  party  chargeable."  ^ 

273.  The  construction  has  been,  that  the  debtor  must  be  person- 
ally chargeable.  In  a  case  where  a  letter  was  put  in,  addressed  by 
the  defendant  to  the  plaintiffs,  the  e£fect  of  which  was,  '^  there  are 
certain  accounts  due  me,  get  them  if  you  can,"  the  question  was, 
whether  the  party  had  charged  himself ;  and  it  was  held  that  he 
had  not.^  Lord  Denman,  Ch.  J.,  and  Coltman,  J.,  in  this  case, 
held  that  Whippy  v.  Hillary  ®  was  quite  in  point,  in  which  there 
was  a  clear  acknowledgment,  but  the  defendant  pointed  out  a  par- 
ticular fund  in  the  hands  of  trustees ;  and  by  Lord  Chief  Justice 
Tenterden :  "  The  words  of  the  act  are, '  unless  such  acknowledg- 
ment or  promise  be  made  or  contained  by  or  in  some  writing  to  be 
signed  by  the  party  chargeable  thereby.'  'The  defendant  himself 
must  be  chargeable  by  the  instrument  relied  upon  to  bar  the  stat- 
ute." By  Patterson,  J. :  "  It  is  clear  the  defendant  did  not  mean 
to  render  himself  personally  chargeable  ;  he  only  refers  to  others, 
by  whom  the  debt  is  to  be  paid." 

274.  Before  Lord  Tenterden's  Act,  if  there  were  mutual  and 
reciprocal  accounts  with  any  item  on  either  side  within  six  years, 
there  was  a  bar  to  the  statute,  because  every  new  item  and  credit 
implied  an  admission  of  the  justice  of  the  accounts  (see  anUj  Gh. 
XIV.) ;  and  in  such  case  the  admission  might  have  been  proved 
under  the  common  replication,  that  the  cause  of  action  did  accrue 
vnthin  six  years.  But  as  that  act  requires  either  a  part  payment 
or  an  acknowledgment  in  writing^  signed  by  the  party  chargeable, 
it  is  now  well  established,  that  no  such  mutual  and  reciprocal,  or 
cross-accounts,  as  such  are  of  any  avail  (unless  in  writing,  and 
signed  by  the  party  charged),  to  save  the  statute,  either  on  the 
ground  of  their  being  an  acknowledgment  of  the  debt,  or  as 
amounting  to  evidence  (by  way  of  admission)  of  part  payment,^ 

^  Hyde  v.  Johnson,  2  Bing.  R.  (New  Cases,)  776.  This  case  was  cited  as  authority 
in  Clarke  v,  Alexander,  in  1844,  in  which  it  was  held  that  the  signatnre  of  a  clerk  was 
not  sufficient    8  Scott  (New),  R.  147. 

^  Rontlege  o.  Ramsay,  8  Adol.  &  £11.  R.  221. 

•  Whippy  V,  Hillary,  5  Carr.  &  Payne,  R.  209. 

*  W^illiams  v.  Griffiths,  2  Crompt.,  Mees.  &  Rose.  R.  45 ;  Cottam  v.  Partridge,  C.  P. 
20 ;  L.  J.  R.  162. 
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as  they  only  are  available  when  they  come  within  the  exception  of 
merchants'  accounts  ;  and,  therefore,  it  is  that  even  a  parol  state- 
merit  of  accounts^  made  within  the  six  years,  will  not  bar  the  stat- 
ute, if  the  original  cause  of  action  be  more  than  six  years  old,  as 
such  account  stated  merely  amounts  to  a  promise  to  pay  the  old 
debt;  which  should  be  in  writing,  according  to  the  provision  of  the 
act.  And  such  account  stated  cannot  of  itself  be  sued  upon  as 
a  new  promise  for  want  of  a  consideration  to  support  it.^  Though 
if  the  account  stated,  or  any  other  subsequent  promise  by  parol,  were 
upon  a  new  consideration  sufficient  to  support  it,  it  would  amount 
to  a  new  and  independent  contract,  and  might  be  declared  on 
accordingly.* 

275.  The  statute  enacts,  that  no  joint  contractor,  or  the  execu- 
tors or  administrators  of  any  such  joint  contractors,  shall  lose  the 
benefit,  so  as  to  be  chargeable  by  any  written  acknowledgment  or 
promise,  signed  by  the  others  of  them ;  but  nothing  shall  alter,  or 
take  away,  or  lessen  the  effect  of  any  payment  of  any  principal  or 
interest  made  by  any  person  whatsoever.  Another  section  (3d) 
provides  that  no  indorsement  of  payment,  or  any  secuidty  shall  be 
deemed  sufficient  proof  of  such  payment,  to  take  the  case  out  of 
the  operation  of  the  statute.'  By  the  construction  which  these 
enactments,  thus  taken  together,  have  received  in  England,^  one 
joint  contractor  cannot  prevent  the  other  from  taking  advantage 
of  the  statute  of  limitations  by  any  species  of  acknowledgment,  e3h 
cept  by  part  payment  of  principal  and  interest.  The  law  laid  down 
in  Whitcomb  v.  Whiting,  in  respect  to  joint  contractors,  is  unaf- 
fected, inasmuch  as  the  effect  of  part  payment  is  expressly  saved.^ 
The  decision  in  Wyatt  v.  Hodson  •  was,  that  payment  of  interest 
within  six  years,  by  one  of  several  joint  contractors,  took  the  case 
out  of  the  statute  as  to  all.  It  was,  notwithstanding,  urged  for 
the  defendant,  that  the  9th  Geo.  IV.  c.  14,  or  Lord  Tenterden's 
Act,  which  had  enacted  that  even  an  actiMl  promise  to  pay  should 
revive  a  debt  at  the  end  of  six  years,  unless  such  promise  were  in 

1  Tarback  t^.  Bispham,  2  Mees.  &  Welsh.  R.  per  Parke,  B. ;  Jones  v.  Rjder,  4  Mees. 
&  Welsb.  R.  32 ;  Mills  v.  Fowles,  5  Ring.  R.  (New  Cases,)  455. 

s  See  Browne  on  Actions,  67,  and  No.  133  Law  labrarj,  54,  and  Reeres  v.  Heame, 
y  8  Ciompt.,  Mees.  &  Rose.  R.  323. 

'  The  aathor  has  been  aided  in  obtaining  the  aathorities  on  this  branch  of  the  act  by 
an  article  in  the  eighth  Tolume  of  the  London  Monthly  Law  Magazine. 

«  S  Lond.  Monthly  Law  Mag.  (1840,)  p.  201. 

ft  See  ante,  Ch.  XXIH.  h  248. 

•  Wyatt  V,  Hodson,  8  Bing.  R.  309  (1832). 
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writing,  could  never  intend  to  give  a  greater  effect  to  an  implied 
promise.  The  payment  of  interest  was  onlj  an  acknowledgment 
from  which  2l  promise  to  pay  might  be  implied;  and  though,  by  an 
exception  in  the  act,  it  is  declared,  that  payment  of  interest  by 
any  person  whatsoever,  should  prevent  the  time  of  limitation  from 
taking  effect,  yet  it  was  said  that  that  must  be  confided  to  the  in- 
dividual paying,  or  an  executor  or  administrator  of  such  person. 
If  a  joint  contractor,  in  other  words,  cannot  bind  his  co-contractor 
by  an  express  promise  in  writing,  why  should  he  be  said  to  do  so 
by  the  payment  of  a  small  sum  for  principal  or  interest,  which 
raises  but  an  implied  promise  ?  The  court  were,  however,  clear  in 
their  opinion,  that  the  defendant  was  not  protected  by  the  act,  and 
that  the  effect  of  part  payment  was  not  confined  to  the  individual 
making  it ;  —  that  the  payment  of  principal  or  interest  stands  on  a 
different  footing  from  the  making  of  promises,  which  are  often 
rash  or  ill-interpreted ;  while  money  is  not  usually  paid  without 
deliberation ;  and  payment  is  an  unequivocal  act,  and  (by  Park, 
J.)  Whitcomb  v.  Whiting  is  a  governing  case.  "  When,"  says 
Alderson,  J.,  ^^J;h6  act  passed,  the  case  of  Burleigh  v,  Stott^  had 
decided,  that  payment  on  account  by  one  of  many  joint  contrac- 
tors should  have  the  effect  of  fixing  them  all ;  and  the  act  says, 
that  the  effect  of  such  an  acknowledgment  shall  not  be  lessened." 
By  Tindal,  Ch.  J. :  "  On  the  broad  construction  of  the  act,  we 
think  payment  of  money  by  one  of  several  joint  contractors  an  ac* 
knowledgment  not  within  the  mischiefs  or  the  remedy  provided  by 
the  legislature  against  the  effect  of  an  oral  promise."  ^ 

1  Bnrldgh  v.  Stott,  8  Barn.  &  Cress.  R.  36. 

^  [Part  payment  by  a  partner  after  dissolntion  prevents  tihe  bar  of  the  statute,  pro- 
rided  the  creditor  have  no  notice  of  the  dissolution.  Tappan  v,  Kimball,  10  Foster, 
(N.  H.)  136 ;  Kenniston  v,  Avery,  16  N.  H.  117 ;  Sage  v.  Ensign  et  at.,  2  Allen,  (Mass.) 
246.  Especially  if  the  partner  be  authorized  to  settle  in  liquidation.  Kaufman  v.  Fisher, 
3  Grant,  (Penn.)  302.  And  where  two  joint  promisors  of  a  note  refer  the  holder  to  a 
third  promisor,  who  pays  the  interest,  the  payment  takes  the  note  out  of  the  statute  as  to 
all.  Winchell  i;.  Bowman,  21  Barb.  (N.  Y.)  448.  But  see  contra.  Smith  v,  Townsend, 
9  Rich.  (S.  C.)  44,  and  antef  4  260,  note.  The  indorser  of  a  note  payable  to  another  is 
such  a  joint  promisor.  Perkins's  Adm'r  v.  Brastow,  6  R.  I.  505.  Part  payment  by  one 
joint  debtor  at  the  request  of  another  takes  the  case  out  of  the  statute  as  to  both.  Monro 
V.  Potter,  34  Barb.  (N.  Y.)  358.  The  payment  of  interest  by  the  principal  debtor  binds 
the  sureties.  Lawrence  Co.  v.  Domtale,  85  Mis.  395 ;  Whittaker  v.  Rice,  9  Min.  13. 
And  where  sureties  are  called  on  for  payment,  and  they  refer  to  the  principal,  who  pays, 
the  payment  binds  them.  Winchell  v.  Hicks,  18  N.  Y.  (4  Smith,)  558.  In  England 
now,  by  Stat  19  &  20  Vict  c.  97,  4  14,  part  payment  of  "principal,  interest,  or  other 
money,"  by  one  co-oontractor,  his  executor  or  administrators,  does  not  bind  the  other. 
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276.  Not  only  is  part  payment  of  principal  or  interest  by  one 
joint  contractor,  as  well  since  as  before  Lord  Tenterden's  Act, 
sufficient  to  take  the  case  out  of  the  statute,  but  the  allowing 
credit  for  interest  in  an  account  being  equivalent  to  its  payment  is 
also  sufficient  to  defeat  the  operation  of  the  statute.^ 

277.  The  point  raised  in  Channel  v.  Ditchburn  ^  was,  whether 
payment  of  interest  by  one  of  a  joint  and  several  promissory  note 
was  sufficient  to  take  the  case  out  of  the  statute  of  limitations, 
against  the  other,  even  though  the  payment  be  not  made  within 
six  years  after  the  first  accruing  of  the  cause  of  action.  Parke, 
B.,  in  delivering  the  judgment  of  the  court,  said  that  cases  had 
been  relied  on  as  distinguishing  this  case,  and  throwing  discredit 
on  the  authority  of  Whitcomb  v.  Whiting ;  and  it  seemed  a 
strong  position  to  say,  that  a  party  who  joins  with  another  in  mak- 
ing &  joint  and  several  promissory  note,  by  that  act,  endows  the 
other,  his  agent,  with  authority  by  payment  of  interest  or  princi- 
pal, to  make  a  fresh  contract  for  him.  But  since  that  case,  the 
court  of  Queen's  Bench  had  twice  decided,^  that  a  part  payment 
by  a  joint  contractor  takes  the  case  out  of  the  statute,  and  thus 
confirmed  the  authority  of  Whitcomb  v.  Whiting.  It  is  said, 
however,  continued  the  learned  judge,  that  a  distinction  arises  in 
this  case  from  the  fact  of  the  statute  having  run  out  before  the 
payment  was  made,  but  on  looking  at  the  paper  book  in  the  case 
of  Manderston  v.  Robertson,^  it  appears  the  payment  in  that  case 
was  made  after  the  statute  had  run  out.  The  case  of  Whitcomb 
t;.  Whiting  must,  therefore,  still  be  considered  as  good  law.^ 

And  since  this  statute,  it  seems,  that  express  consent  will  make  no  difierenoe.  Jackson 
V.  Woolej,  8  £U.  &  B.  778.] 

1  Pearne  i;.  Hurst,  10  Bam.  &  Cress.  R.  129. 

>  Channel  v.  Ditchburn,  5  Mees.  &  Welsh.  (Exch.)  R.  494. 

'  In  Burldgh  v,  Stott,  supra,  and  in  Manderston  v.  Robertson,  4  Man.  &  Ry.  R. 
440. 

*  Supra. 

^  It  is  clear,  therefore,  it  baa  been  said,  that  the  courts  are  not  inclined  to  disturb  the 
case  of  Whitcomb  v.  Whiting,  notwithstanding  the  hardship  it  seems  to  inflict  on  joint 
contractors.  It  is  important,  in  considering  Whitcomb  o.  Whiting,  to  remember  that 
that  was  a  case  of  payment  on  account  and  not  of  mere  achwwledgmentf  as  it  purports  to 
be  bj  the  marginal  note ;  and  that  although  part  payment  will  still  keep  alive  a  debt  as 
against  a  joint  contractor,  yet  that  this  does  not  apply  to  acknowledgments  or  promises 
by  joint  contractors.  The  first  clause  in  the  9  Qeo.  IV.  c.  14,  will  render  it  necessary 
that  the  plaintiffs  should  act  with  extreme  care  and  caution  in  adopting  proceedings 
where  there  are  two  or  more  joint  contractors  or  the  personal  representative  of  any  con- 
tractor, for  not  only  will  the  joint  contractor  or  personal  representative  be  not  bound  by 
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278.  As  an  acknowledgment  of  part  payment  must  be  in  writ- 
ing, and  signed  by  the  party  chargeable  thereby  (though  the  ap- 
propriation  of  such  part  payment  may  be  proved  by  parol  declara- 
tions), a  question  has  arisen  whether,  as  xmder  the  statute  of 
frattds,  a  party  would  be  bound,  if  such  acknowledgment  (be  it  of 
part  payment  or  of  a  promise  of  payment)  were  signed  by  an 
agent.  This  question  arose  in  Hyde  v.  Johnson,^  and  the  court 
there  held,  that  an  acknowledgment  by  the  agent  of  the  debtor 
would  not  revive  a  debt  by  the  statute  of  limitations,  and  that 

'  such  acknowledgment  must  be  signed  by  the  debtor  himself. 
^^  There  are  no  words  in  the  first  section  that  would  seem  to  au- 
thorize the  signature  of  an  agent  as  being  sufficient  to  save  the 
statute  ;  and  it  is  equally  clear,  that  where  the  legislature  intend- 
ed that  such  should  be  the  case,  as  in  the  eighth  section  in  regard 
to  executory  contracts,  it  had  no  difficulty  in  pointing  out  the  dis- 
tinction, and  expressly  legalizing  contracts  signed  by  principals  or 
agents  thereunto  lawfully  authorized." 

279.  The  third  section  of  Lord  Tenterden's  Act  enacts,  that  no 
indorsement  or  memorandum  of  any  payment  written  or  made 
after  the  time  appointed  for  this  act  to  take  effect,  upon  any  prom- 
issory note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf 
of  the  party  to  whom  such  payment  shall  be  made,  shall  be  deemed 
sufficient  proof  of  such  payment,  so  as  to  take  the  case  out  of  the 
operation  of  either  of  the  said  statutes.  (That  is,  either  6ut  of 
the  English  statute  of  21  Jac.  I.  or  the  Irish  statute  of  10  Car.  I.) 
The  construction  of  this  statute  has  been,  1st.  It  must  appear  that 
the  payment  was  made  on  account  of  a  larger  debt ;  2d.  That  it  is 
the  debt  sued  for ;  3d.  A  verbal  acknowledgment  of  part  payment 
is  insufficient,  though  if  the  payment  be  proved  aliunde^  its  appro- 
priation may  be  proved  by  parol  declarations.  Parke,  B.,  in  Tip- 
petts  V,  Hearne,^  is  reported  to  have  said,  to  take  a  case  out  of  the 
statute  by  part  payment,  it  must  be  first  shown,  that  the  part  pay- 

the  written  acknowledgment  or  promise  signed  by  his  co-contractor  or  joint  representa- 
tive ;  bat  if  an  action  be  commenced  against  them,  and  it  shall  appear  at  the  trial  or 
oOierwUe  (it  is  so  expressed  in  the  statute)  that  one  of  the  defendants  has  signed,  bat 
not  the  others,  though  the  plaintiffs  may  recover  against  those  who  have  signed,  yet 
judgment  shall  be  given  and  cosU  allowed  for  the  defendants  who  have  not  signed.  As 
it  is  certain  that  part  payment  will  take  the  case  out  of  the  statute,  whether  in  the  case 
of  joint  contractors  or  otherwise,  it  is  deserving  of  consideration  how  the  payment  is  to 
be  established  in  evidence.    8  Lond.  Monthly  Law  Mag.  203,  204. 

1  Hyde  v,  Johnson,  2  Bing.  (N.  C.)  R.  776. 

*  Tippetts  V,  Heame,  4  Tyrw.  R.  775. 
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ment  was  on  account  of  a  larger  debt,  the  principle  on  which  it 
takes  it  out  being  that  it  admits  a  greater  debt  to  be  due  at  the 
time ;  secondly,  it  must  be  shown  to  have  been  a  payment  in  part 
discharge  of  the  particular  debt  sued  for ;  ^  thirdly,  Willis  v.  New- 
man ^  establishes  that  a  verbal  acknowledgment  of  the  payment  of 
part  of  a  debt  within  six  years  is  not  sufficient  within  the  9  Greo. 
IV.  c.  14,  to  take  the  /^ase  out  of  the  statute  of  limitations.^ 

It  is  clear,  if  the  fact  of  payment  be  distinctly  proved,  the  appro- 
priation of  the  payment  to  the  debt  in  respect  of  which  it  is  paid 
may  be  proved  by  a  parol  admission.^  The  marginal  note  in  the 
case  just  cited  is,  though  a  verbal  acknowledgment  of  part  pay- 
ment of  a  debt,  or  of  payment  of  interest  thereon,  insufficient 
within  the  act,  to  take  the  case  out  of  the  statute  of  limitations ; 
yet,  if  the  payment  of  money  is  proved  as  a  fact,  and  not  by  a  mere 
admission,  its  appropriation  to  a  particular  amount  may  be  shown 
by  the  declaration  of  the  party  making  the  payment,  and  such  dec- 
larations need  not  have  been  made  at  the  time  of  such  payment. 

280.  One  very  important  diflFerence  between  the  Virginia  stat- 
ute,^ respecting  acknowledgments  and  new  promises  in  writing  and 
Lord  Tenterden's  Act,  is  the  requirement  of  the  former  contained 
in  the  clause  declaring  that  every  written  promise  or  ackuowl- 
ment  shall  be  held  to  be  a  drawing  doum  of  the  original  debty  to  the 
date  of  the  acknowledgment  or  promise.  This,  it  will  be  perceived, 
is  in  direct  opposition  to  the  rule  which,  as  has  already  been  pointed 
out,  has  been  firmly  established  by  the  concurrent  authority  of  the 
Federal  and  local  courts  of  this  country,  as  well  as  by  the  judicial 
tribunals  of  England.  One  of  the  consequences  of  it  plainly  is, 
as  has  been  asserted,®  that  a  conditional  promise  is  equally  effectual 

1  1  Starkie,  R.  48S. 

«  Willis  V,  Newman,  3  Younge  &  Jer.  R.  518;  4  Tyrw.  (Ex.)  R.  179,  960. 

*  "  We  confess  that,  but  for  this  decision  on  the  point"  (says  the  English  law  critic 
from  whom  we  obtained  these  authorities),  in  a  note,  "  we  should  have  thought  that,  as 
before  the  statute,  a  parol  admission  of  part  payment  would  haye  been  sufficient ;  and 
as  the  makers  of  the  statute  refrained  from  l^islatlng  on  the  effect  of  part  payment,  so 
a  parol  acknowledgment  of  part  payment  would  have  been  as  e£foccual  now  as  it  was 
previously  to  the  passing  of  the  9  Geo.  IV.  The  authoritty  of  the  last-mentioned  case 
is,  perhaps,  somewhat  doubtful."    8  Lond.  Monthly  Law  Mag.  204. 

«  Waters  v.  Tomkins,  1  Tyrw.  &  Gran.  R.  139 ;  2  Crompt.,  Mees.  &  Rose.  (Ex.)  R. 
726. 

^  See  Appendix,  p.  cxIy. 

^  Essay  on  the  Act  of  Virginia,  founded  on  the  English  statute  of  9  Geo.  IV.  c  14, 
by  William  T.  Joynes,  216. 
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as  a  promise  without  condition,  though  the  performance  of  the 
condition  should  not  be  shown.  "  Now,  very  justly,"  says  the 
author  just  referred  to,  "  the  courts  of  Virginia  are  driven  back 
by  the  proviso  of  the  statute  to  the  doctrine  of  the  former  cases, 
and  it  would  seem,  on  principle,  that  they  ought  to  modify  the 
forms  of  pleading  so  as  to  correspond  with  the  doctrine,  as  they 
heretofore  discarded  the  doctrine  because  it  conflicted  with  the  forms 
of  pleading."  ^  The  author's  remark  made  in  the  course  of  his 
comments  upon  the  clause  in  question  of  the  Virginia  statute, 
that,  ^'  if  it  shall  be  carried  into  full  effect,  it  will  contribute  as 
much  to  thwart  the  policy  of  the  statute  of  limitations,  as  the  rest 
of  the  act  will  be  to  advance  it,"  is  undeniable.  There  is  yet  another 
important  difference,  though  one  not  so  surprising  as  the  one  just 
pointed  out,  and  this  is  in  respect  to  part  payment.  It  has  been 
shown  above,  that  the  doctruie  upon  this  subject  has  been  left  by 
Lord  Tenterden's  Act  as  it  stood  previously.  The  proviso  in  that 
act,  that  ^^  nothing  herein  contained  shall  alter,  or  take  away,  or 
lessen  the  effect  of  any  payment  of  any  principal  or  interest  made 
by  any  person  whatsoever,"  is  in  the  Virginia  statute  altogether 
omitted. 

281.  Lord  Tenterden's  Act  has  been  substantially  adopted  in 
Massachusetts,^  with  a  judicious  supplement.  By  the  construction 
of  the  former,  as  above  given,  one  joint  contractor,  though  he  can- 
not prevent  another  from  taking  advantage  of  the  statute  of  limi- 
tations, by  any  other  species  of  acknowledgment, 'he  may  do  so  by 
part  payment  of  principal  or  interest.  The  Massachusetts  statute, 
on  the  contrary,  expressly  declares,  that  if  there  be  two  or  more 
joint  contractors,  no  one  of  them  shall  be  chargeable  by  reason  of 
any  payment  made  by  any  other  or  others  of  them.  The  enact- 
ments foimded  upon  the  policy  of  Lord  Tenterden's  Act,  in  Ver- 
mont^ and  Michigan,^  do  not  appear  to  vary  from  those  in  Massa- 
chusetts ;  but  between  those  of  Massachusetts  and  those  of  Maine,^ 
there  appears  to  be  this  difference,  namely,  in  the  latter  State  the 
promise  or  acknowledgment  in  writing  allowed  as  evidence  of  a 
new  or  continuing  contract  shall  be  an  express  one.  The  statute 
of  Wisconsin  ^  has  all  the  provisions  of  the  statute  of  Massachusetts, 
in  respect  to  joint  contractors  and  part  payment,  but  no  promise  in 

1  Ibid.  225.  *  Ibid.  p.  cxxzi. 

*  See  Appendix,  p.  It.,  liL  *  Ibid.  p.  xxxiy. 

*  Appendix,  p.  zliii.  *  Ibid.  p.  cxxxvii. 
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writing  is  required.  The  words  "  by  words  only/'  in  the  English 
act,  are  omitted  in  all  the  before-mentioned  American  acts,  except 
in  that  of  Virginia. 

282.  In  Massachusetts,  where  a  promissory  note,  made  and 
delivered  as  a  settlement  of  a  demand  barred  by  the  statute,  is 
given  up  to  the  maker  by  the  payee,  for  the  purpose  of  restoring 
all  matters  between  the  parties  to  the  state  they  were  in  before  the 
note  was  given,  the  act  of  making  and  delivering  such  note  is  not 
competent  evidence  to  take  the  original  demand  out  of  the  opera- 
tion of  the  statute.  It  was  the  duty  of  the  court  to  say,  that  there 
was  no  sufficient  evidence  of  any  acknowledgment  or  promise  in 
writing,  signed  by  the  party  to  be  charged  thereby,  to  avoid  the 
effect  of  the  statute.^ 

288.  Part  payment,  by  a  sole  debtor,  continues  to  have  the  same 
effect  in  Massachusetts  it  had  before  the  provision  of  the  Revised 
Statutes.  Therefore,  it  was  held,  that  a  negotiable  note  given  by 
a  debtor  for  part  of  a  debt,  being  payment  of  such  part,  takes  the 
debt  out  of  the  operation  of  the  statute.  The  giving  of  one's  own 
negotiable  note,  say  the  court,  for  part  of  a  simple  contract  debt 
for  money  paid,  is  a  part  payment  of  such  debt.  The  effect  was 
the  same  as  if  the  amount  had  been  paid  in  bank-notes  or  coin. 
Though  the  note  in  question  was  not  considered  as  a  promise  in 
vniting  to  pay  the  whole  debt,  it  was  of  itself  de  facto  a  payment 
of  part,  and  so  by  force  of  the  statute  the  case  was  taken  out  of 
its  operation.^ 

284.  In  respect  to  joint  contractors :  Where  a  minor  made  a 
payment  in  a  joint  note  given  by  him  and  an  adult,  and,  after 
coming  of  age,  made  an  oral  promise  to  pay  the  balance,  he  did 
not  thereby  so  ratify  his  former  payment  as  to  take  the  note  out 
of  the  operation  of  the  statute,  as  to  the  adult,  but  only  as  to 
himself.^ 

1  Sumner  r.  Samner,  1  Met.  (Mau.)  B.  1.  AUter,  it  seems,  if  the  note  be  giyen  np 
for  the  purpose  of  leaving  open  the  question  of  the  amount  due  to  the  payee,  and  not 
the  question  of  the  maker's  being  indebted  to  him. 

s  Ilsley  V.  Jewett,  2  Met.  (Mass.)  R.  168. 

*  Pierce  t;.  Tobey,  5  Met.  (Mass.)  B.  162 
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CHAPTER   XXVI. 

PLEADING    THE    STATUTE    IN   ACTIONS   EX   CONTRAOTU^   AT   LAW   AND 

IN  EQUITY. 

285.  It  was  first  ruled  that,  as  the  statute  prohibited  actions 
from  being  brought  beyond  a  certain  period  from  the  time  when  the 
cause  of  action  accrued,  it  was  to  be  taken  as  an  absolute  bar,  and 
operated  by  its  own  force,  and  without  pleading  it.^  Afterwards 
the  judges  were  equally  divided  in  opinion' on  the  question.^  But 
as  the  doctrine,  when  applied  to  a  case  merely  because  it  appeared 
on  the  face  of  the  declaration,  that  the  action  was  commenced 
beyond  the  time  prescribed  by  the  statute,  was  seen  to  be  clearly 
untenable,  as  the  plaintiff  might  be  within  some  of  the  various 
exceptions  mentioned  in  the  statute,  it  was  overruled,^  and  has  so 
continued.^  That  the  statute  must  be  pleaded,  even  where  the 
cause  of  action  appears  on  the  face  of  the  declaration,  to  be  out 
of  time,  has  been  confirmed  in  a  late  case  in  England,  where  on  a 
promissory  note,  sixteen  years  old,  and  payable  with  interest,  the 
plaintiff  averred  that  the  defendant  did  not  pay  the  same  and 

1  Brown  v.  Hancock,  Cro.  Car.  115. 

'  Frankersley  v.  Robinson,  Cro.  Car.  163. 

*  Stile  D.  Finch,  Cro.  Car.  404. 

*  Bricket  i;.  Davis,  21  Pick.  (Mass.)  R.  404 ;  Gonld  v.  Johnson,  2  Lord  Raym.  R. 
SSS;  Puckel  v.  Moore,  Yentris,  R.  191 ;  Pearsall  v.  D wight,  2  Mass.  R.  87  ;  Jackson 
V.  Yarick,  2  Wend.  (N.  T.)  R.  294 ;  Chambers  v.  Chambers,  4  Gill  &  Johns.  (Md.) 
R.  349;  Menyman  v.  The  State,  5  Har.  &  Johns.  (Md.)  R.  425  ;  Robbins  v.  Harvey, 
5  Conn.  R.  335 ;  Kirkman  v,  Siboni,4  Mees.  &  Welsh.  (Ex.)  R.  339.  [And  the  de- 
fendant need  not  negative  the  exceptions ;  but  the  plaintiff  mnst  reply  them.  Ford  v, 
Babcock,  2  Sandf.  (N.  T.)  Snp.  Ct.  518;  Walker  v.  B.  R.  of  Miss.  2  Eng.  (Ark.) 
503.  In  Texas,  if  the  action  appear  to  be  barred,  the  plaintiff  must  aver  a  new  prom- 
isor, or  that  the  defendant  is  within  some  of  the  exceptions,  or  the  defendant  may  de- 
mur. Coles  V,  Kelsey,  2  Texas,  541.  If  it  does  not  appear  by  the  declaration  whether 
the  claim  is  barred  or  not,  the  defendant  mnst  plead.  Frosh  r.  Sweet,  3  Texas,  485. 
If  it  does  appear  that  the  claim  is  barred,  the  defendant  may  demur,  or  answer  by  setting 
up  the  statute.  If,  however,  he  docs  neither,  he  waives  the  defence.  Sturges  r.  Bur* 
ton,  8  Ohio,  (N.  Y.)  215.]  The  plea  of  the  statute  is  generally  a  personal  privil^^, 
but  grantees,  mortgagees,  or  other  persons  standing  in  the  place  of  tho  party  having  the 
personal  privilege  may  interpose  the  plea.  Lord  v.  Morris,  18  Cal.  482 ;  Skedmore  v, 
Romaine,  2  Bradf.  (N.  T.)  122. 
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interest,  or  any  part  thereof,  except  some  interest  within  six  yeare^ 
and  the  defendant  pleaded  the  statute  ;  it  was  held,  on  demurrer, 
a  good  bar,  as  the  allegation  of  the  payment  of  the  interest  intro- 
duced in  the  declaration  was  premature,  and  that  a  payment  is 
but  evidence  to  show  that,  prima  faeie^  there  exists  a  cause  of 
action.^  The  statute  being  a  strict  defence,  if  the  party  omit  to 
plead  it,  the  court  will  not  relieve  him  by  permitting  him  to  amend 
by  adding  the  plea.^  The  only  exception  to  the  rule  is  in  cases 
where  the  statute  itself  authorizes  the  general  issue ;  ^  and  the 
general  issue  was  allowed  in  a  justice's  court  in  which  the  practice 
was  to  admit  everything  under  that  plea,  except  matter  of  abate- 
ment.* 

286.  According  to  Mr.  Sergeant  Williams,  there  is  the  same 
reason  for  pleading  the  action  in  debt  as  in  assumpsit ;  though  the 
contrary  was  formerly  held.  He  says,  if  the  statute  be  not  pleaded 
in  the  former,  the  plaintiff  is  equally  liable  to  be  surprised,  and 
therefore  as  unprepared  in  one  action  as  in  the  other,  to  answer 
infancy,  coverture,  <&c.,  which  would  take  the  case  out  of  the 

1  HoIIis  V.  Palmer,  8  Soott,  (C.  B.)  R.  265  ;  2  Bing.  R.  (New  Cases,)  713. 

*  Jackson  v.  Varick,  2  Wend.  (N.  T.)  R.  294.  The  action  for  mesne  profits  forms 
DO  exception  to  tiie  rule.  The  plea  of  the  statute  cannot  be  amended,  though  the 
amended  plea  is  filed  before  the  rule  day  has  expired.  But  if  a  plaintiff  amends  his 
declaration,  the  defendant  may  plead  the  statute  anew.  Johnson  v.  Green,  4  Oil!  & 
Johns.  (Md.)  R.  381 ;  [Reed  v.  Clarke,  3  McLean,  (U.  S.)  480;  Nelson  o.  Bond,  1 
Gill,  (Md.)  218.  Nor  will  a  default  be  taken  off  to  allow  the  plea  of  the  statute  to  be 
made.  Shutz  v,  Baldwin,  12  Ohio,  120 ;  State  v.  Jennings,  5  Eng.  (Ark.)  428.  Nor 
will  the  court  set  aside  a  judgment  to  allow  devisees  to  plead  the  statute,  the  executor 
haying  neglected  to  do  it.  The  executor  is  not  bound,  to  plead  the  statute  to  a  debt 
which  he  deems  to  be  justly  due.  Walton  v.  Radcliffe,  2  Des.  (S.  C.)  577  ;  Bird  v, 
Harose,  Spears,  (S.  C.)  Ch.  250 ;  Leigh  r.  Smitii,  3  Ired.  (N.  C.)  Ch.  442.  And  see 
ante,  S  170,  note.  But  the  court  will  sometimes  allow  amendments  to  avoid  the  plea. 
Crawford  v.  Cocks,  3  Eng.  Law  &  £q.  594.  In  Wiley  v.  Yule,  1  Met  353,  the  court, 
in  an  action  for  a  penalty,  refused  to  allow  an  amendment  changing  the  form  of  the 
action.  The  plea,  though  in  general  a  personal  one,  may  nevertheless  be  set  up  by  any 
one  interested  in  the  claim  against  which  it  is  to  be  set  up.  Fergusson  v.  Brown,  1 
Bradf.  (N.  Y.)  10;  Skidmore  v.  Romaine,  2  Id.  122;  Larthet  v.  Hogan,  cited  antB, 
S  269,  note;  Dawson  v,  Callaway,  18  Geo.  573.  But  see  Briggs  v.  Wilson,  39  Eng. 
Law  &  Eq.  62;  Elkinton  v.  Newman,  20  Penn.  (8  Harris,)  281 ;  Biddle  v.  Moore,  3 
Barr.  (Penn.)  161.  And  a  grantee  may  reply  an  exception,  which  his  grantor  might 
have  replied.    Ford  v.  Laugeo,  4  Ohio,  (h.  a.)  464.] 

*  Merceron  v.  Merceron,  5  Dowl.  R.  271. 

*  Williams  v.  Root,  14  Mass.  R.  273.  It  was  formerly  the  practice  in  pleading  the 
statute  to  recite  it  at  large.  But  it  has  been  long  since  it  has  been  required,  or  has  been 
usual.  On  setting  aside  an  inquest  regularly  obtained,  the  defendant  will  be  allowed  to 
withdraw  the  plea  of  the  statute,  in  analogy  to  the  practice  on  opening  a  default,  and 
permitting  a  defendant  to  plead.    Fox  v.  Baker,  2  Wend.  (N.  Y.)  R.  244. 
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statute.  If  the  defendant  intends  to  insist  upon  the  statute 
(though  he  may  waive  it  if  he  choose),  he  should  plead  it  to  pre- 
vent surprise,  and,  if  he  do  not  do  so,  it  is  presumed  he  intends  to 
waive  it.^ 

287.  The  pleas  in  an  action  of  assumpsit  are  non  assumpsit 
infra  aex  annoSj  and  actio  non  accrevit  infra^  &c.  In  many  cases 
tiie  first  is  no  answer,  and  is,  therefore,  not  applicable ;  because 
the  statute  operates  as  a  bar  only  from  the  time  the  cause  of 
action  arose,  and  not  from  the  time  of  making  the  promise,  the 
words  being  ^'  within  six  years  next  after  the  cause  of  such  action 
or  suits,  and  not  after."  Hence,  it  is  of  no  consequence  (if  the 
cause  of  action  accrued  within  six  years)  when  the  promise  was 
made.^  Besides,  it  is  admitted  by  this  plea  that  a  cause  of  action 
did  subsist  before  six  years.'  In  the  case  of  promissory  notes  on 
demand,  and  in  all  others,  where  the  debt  and  promise  existed  at 
the  same  moment,  the  plea  of  nan  assumpsit  infra  sex  annos  will  be 
proper  and  safe.^  But  the  plea  is  demurrable  if  used  in  an  action 
upon  promises  to  pay  money,  or  do  any  act,  at  a  future  period.^  It 
is  no  answer  to  a  count  on  a  promissory  note  payable  at  a  day  sub- 
sequent to  its  date.^  The  plea  of  actio  non  accrevit  infra  sex  annos^ 
on  the  other  hand,  is  appropriate  in  all  cases,  and  is  the  most 
preferable  mode  of  pleading  the  statute  in  assumpsit.^    The  plea 

^  Hodson  v»  Harridge,  2  Wma.  Saiind.  R.  636,  note  1 ;  Pearsall  v.  Dwight,  2  Mass. 
R.  87. 

'  Gould  V,  Johnson,  2  Salk.  B.  422. 

'  Bland  v.  Hoselrig,  2  Ventris,  R.  151. 

^  Bockler  v.  Moore,  1  Mod.  R.  89. 

^  Chitty  on  Contracts. 

•  Stillwell  .r.  Hasbronck,  I  Hill,  (N.  T.)  R.  561 ;  United  States  v.  White,  2  Id.  59. 
Though  a  demurrer  is  interposed  to  the  defendant's  plea  of  non  assumpsit,  he  will  still 
prevail,  if  the  count  to  which  the  plea  relates  be  bad  in  substance.  United  States  v. 
White,  2  Hill,  (N.  Y.)  R.  59. 

^  The  plea  of  non  assumpsit  infra  tex  annoa,  is  only  applicable  to  cases  on  considera* 
tions  executetl ;  for  if  the  action  be  on  an  exeaUory  consideraiion,  such  plea  would  be 
bad,  for  it  is  not  material  when  the  promise  was  made,  if  the  cause  of  action  accrue 
within  six  years ;  and,  therefore,  in  such  case,  actio  non  accrevit  in  frasex  annos  is  the 
proper  plea.  2  Salk.  R.  422;  Esp.  N.  P.  R.  156.  In  indebitatus  assumpsit,  therefore, 
the  plea  would  be  good,  because  it  shows  a  debt  at  the  time  of  the  promise.  However, 
though  the  plea  be  good  in  such  case,  yet  the  plea  of  actio  non  accrevit  infra  sex  annos  is 
also  proper ;  therefore  it  seems  the  safest  and  best  way  of  pleading  the  stntute,  in  all 
cases  of  debt  on  simple  contract  on  assumpsit,  to  say  that  "  the  said  several  causes  of 
action  in  the  said  declaration  mentioned,  or  any  or  either  of  them,  did  not  accrue  to  the 
said  plaintiff  within  six  years  next  before  the  commencement  of  the  action  aforesaid, 
of  the  plaintiff,"  &o.    Story's  Pleading,  76 ;  2  Saand.  R.  63  c.    ( Wms.  note  6.) 
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in  assumpsit,  of  non  (MBumpsitj  &o.j  corresponds  to  the  plea  of  nU 
debit  infra  sex  annos  in  d^t  upon  simple  contract ;  and  the  plea  of 
eatMa  actionis  non  cLccrevit  infra  sex  annos  is  as  proper  in  debt  as  in 
assumpsit,  and  is  pleadable  to  any  form  of  action  ex  eontractu. 

288.  In  declaring  in  the  case  of  a  new  promise  or  acknowledg- 
ment, the  declaration  is  upon  the  original  promise.  In  an  action 
of  assumpsit  upon  a  bill  of  exchange  to  which  the  statute  was 
pleaded,  it  was  objected,  that  the  plaintiff  ought  to  declare 
specially  on  the  new  promise  or  acknowledgment.  Lord  Ellen- 
borough  said:  ^^As  to  the  form  of  declaring  insisted  on,  it  is 
enough  to  say  that  it  has  never  been  in  use,  and  that  it  is  the 
common  practice  to  declare  on  the  original  contract,  and  if  the 
statute  be  pleaded,  the  only  question  is,  whether  the  defence 
given  by  it  has  been  waived."  ^  In  a  later  case,  Best,  Ch.  J.,  said : 
"  We  have  every  wish  to  give  full  effect  to  the  statute.  Probably 
the  new  promise  ought  in  strictness  to  be  declared  on  specially,  but 
the  practice  is  inveterate  the  other  way,  and  we  cannot  get  over 
it."  ^  When  the  statute  is  pleaded,  the  plaintiff  may,  therefore, 
reply  the  new  promise,  and  when  the  pleadings  assume  this  shape, 
the  original  promise  is  apparently  the  cause  of  action ;  but  it  is 
the  new  promise  alone  that  gives  it  vitality,  and  that,  substantially, 
is  the  cause  of  action.^ 

289.  In  Green  v.  Crane,*  which  was  an  action  brought  by  an 

1  Leaper  v.  Tatton,  16  East,  R.  420. 

*  Upton  V.  Else,  1 2  Moore,  R.  303,  and  22  Eng^.  Com.  Law  B.  451 .  So  is  the  settled 
practice  in  Massachusetts,  Little  v.  Blunt,  9  Pick.  (Muss.)  R.  4S8,  and  is  according  to 
the  established  rules  of  pleading.  Ibid.  [But  in  Geoi^ia,  the  declaration  roust  be  upon 
the  new  promise,  setting  out  the  original  debt  as  the  inducement.  Minter  v.  Broach,  6 
Geo.  21.  And  so  it  aeemt  in  South  Carolina.  Sims  o.  Radclifib,  3  Rich.  (S.  C.)  287. 
So  in  Texas.  Coles  v.  KeUej,  2  Texas,  541.  And  to  the  same  effect  is  Eampshall  v, 
Goodman,  6  McLean,  189.] 

'  Per  Wilde,  J.,  in  giving  the  opinion  of  the  court  in  Little  v.  Blunt,  supra  ;  Baxter 
V.  Penniman,  8  Mass.  B.  133 ;  Fisk  i\  Needham,  1 1  Id.  452 ;  Brown  v.  Anderson,  13  Id. 
201 ;  Livingston  v,  Ostrander,  9  Wend.  (N.  Y.)  R.  306 ;  Barrett  v.  Barrett,  8  Greenl. 
(Me.)  R.  S.'SS. 

*  Green  v.  Crane,  2  Lord  Rajm.  R.  1101.  And  see  the  same  point  in  Kinder  v. 
Paris,  2  H.  Blackf.  R.  562 ;  Pitman  t;.  Foster,  1  Bam.  &  Cress.  R.  248 ;  Ward  v. 
Hunter,  6  Taunt  R.  210.  Where  to  a  declaration  of  an  action  of  assumpnt,  by  the 
assignees  of  an  insolvent  debtor,  for  money  due  to  him  before  his  insolvency,  stating  all 
the  promites  to  have  been  made  to  the  plaintiffs  as  assignees  ;  the  defendant  pleaded, 
that  he  did  not  undertake  a  promise  in  manner  and  form,  as  the  plain  tiffs  had  com- 
plained against  him,  at  any  time  within  six  years ;  and  the  plaintifft  replied,  that  when 
the  causes  of  action  flrst  accrued  to  them,  the  defendant  was  beyond  sea,  and  that  within 
six  years  after  his  return  they  sued  out  their  original  against  him ;  to  which  the  defend- 
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executor  J  upon  a  promise  to  his  testator  to  which  the  defendant 
pleaded  the  statute,  it  appeared  in  evidence,  that,  after  the  death 
of  the  testator,  and  after  six  years  from  the  time  of  the  contract, 
the  defendant  acknowledged  the  debt  to  the  executor,  and  prom- 
ised to  pay  it.  The  action,  it  was  held,  could  not  be  maintained, 
the  promise  to  the  testator  7wt  falling  within  the  isme.  In  Jones  v. 
Moore,  in  Pennsylvania,^  the  action  was  also  brought  by  an  execu- 
tor upon  promises  to  his  testator,  and  to  take  the  case  out  of  the 
statute,  evidence  was  given  of  a  new  promise  to  the  executor.  In 
the  opinion  of  the  court,  the  evidence  did  not  maintain  the  issue, 
which  was  upon  a  promise  to  the  testator.  Breckenridge,  J.,  how- 
ever, expressed  himself  of  opinion  that  the  acknowledgment  or  new 
promise  ought  to  be  replied ;  such  a  replication  would  be  no  de- 
parture, and  the  evidence  would  be  admissible.  He  was  clear, 
that  such  a  special  replication  could  not  but  be  maintained.  The 
Supreme  Court  of  Massachusetts  have  been  unable  to  perceive  the 
technical  difficulty  in  the  class  of  English  cases  above  referred  to, 
and  the  practice  in  that  State  has  always  been  to  declare  on  the 
original  promise.  In  the  case  of  an  acknowledgment  by  an  execu- 
tor or  administrator  of  the  debtor,  it  is  not  necessary  to  declare  on 
his  implied  promise  of  the  executor  or  administrator,  and  such  an 
implied  promise,  say  the  court,  could  not  be  supported  on  the 
ground  of  a  new  consideration,  as  an  independent  substantive 
promise  ;  and  the  promise  being  implied  from  the  original  consid- 
eration,  it  is  necessary  to  declare  on  the  original  consideration. 
But,  says  Wilde,  J.,  in  giving  the  opinion  of  the  court,  "  although 
this  seems  the  proper  form  of  declaring,  yet  the  new  promise, 
whether  express  or  implied,  actually  gives  the  remedy  and  is  sub- 
stantially the  cause  of  action."^  That  it  is  important  that  the 
pleadings  should  be  moulded  to  the  new  principle  of  a  new  prom- 
ise is  clearly  undeniable.^ 

290.   Where  a  plea  of  non  assumpsit  was  put  in  instead  of  a 

ant  rejoined,  that  the  canse  or  action  first  accrued  to  the  insolvent  before  the  plaintifTs 
became  assignees,  and  that  six  jears  had  elapsed  after  the  cause  of  action  first  accmed 
to  the  insolvent    It  was  held,  that  there  was  a  departure.    Kinder  v.  Paris,  supra. 

1  Jones  V,  Moore,  5  Binn.  (Penn.)  R.  573. 

^  Little  v.  Blunt,  9  Pick.  (Mass.)  R.  488.  Where  a  defendant,  in  an  action  ex  con- 
tractu, relies  on  the  statute,  but  judgment  is  rendered  against  him,  on  proof  of  his  having 
made  a  new  promise,  which  removed  the  statute  bar,  the  judgment  is  considered  as  ren- 
dered on  the  old  contract.    Bslej  v.  Jewett,  S  Met  (Mass.)  R.  439. 

*  See  opinion  of  Gibson,  Ch.  J.,  as  given  ante,  Ch.  XXIV,  S  256. 
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plea  of  non  accrcvit,  and  the  plaintiffs  replied  a  new  promise,  and 
gave  evidence  in  support  of  the  replication,  on  the  trial  of  the 
cause,  the  issue,  though  informal,  was  held  to  be  material,  and  the 
defect  was  cured  by  the  verdict.  Neither  the  original  promise  nor 
the  accruing  of  the  action  was  within  six  jears  of  the  commence- 
ment of  the  suit ;  and  the  plaintiff  expected  to  recover  on  a  new 
promise  or  acknowledgment  of  the  debt  within  that  period.  The 
fact  to  be  tried  —  the  renewal  of  the  demand  bj  the  new  promise 
—  was  considered  at  issue  by  the  parties,  and  the  court  were, 
therefore,  disposed  to  regard  the  pleadings  as  having  terminated  in 
an  informal  rather  than  an  immaterial  issue.^ 

291.  A  replication  to  a  plea  of  non  assumpsit,  irtfra^  &c.,  that 
within  six  years  before  the  commencement  of  the  suit,  the  defend- 
ant promised,  <&c.,  stating  the  day  on  which  the  capias  issued, 
without  showing  its  return,  or  connecting  it  with  subsequent  pro- 
cesses, is  good ;  such  allegation  of  the  issuing  of  the  capias  being 
mere  surplusage.  It  is  only  when  the  suing  out  of  a  capias  to 
iave  the  statute  is  replied,  that  it  is  necessary  to  set  forth  the  re- 
turn, and  by  regular  continuances  connect  the  first  with  the  subse- 
quent process  on  which  the  defendant  is  arrested;  where  the 
plaintiff  relies  on  a  new  promise^  the  time  of  the  commencement  of 
the  suit  is  matter  of  evidence^  and  need  not  be  pleaded.^ 

292.  The  common  replication  to  a  plea  of  the  statute  is,  that 
the  defendant  did  promise,  or  in  the  case  of  the  plea  of  actio  non 
accrevity  that  the  causes  of  action  mentioned  accrued  within  six 
years  next  before  the  commencement  of  the  action.  If  the  plain- 
tiff rely  upon  fraud  as  an  answer,  it  must  be  specially  replied,  and 
cannot  be  taken  advantage  of  under  the  above  replication.^  K  he 
would  'bring  himself  within  the  exception  of  accounts  between 
merchants,^  he  must  specially  reply  accordingly,  and  if  he  omit  so 
to  do,  he  cannot  avail  himself  of  it  on  the  trial.^  The  same  as  to 
the  exception  of  being  ^'  imprisoned,"  he  must  reply  that  he  was 
imprisoned,  and  that  when  he  became  and  was  at  large  from  the 

1  Soulden  v.  Van  Rensellaer,  3  Wend.  (N.  Y.)  R.  472.  A  rerdict  establishes  the 
tnith  of  pleadings,  and  a  verdict  on  the  plea  of  the  statute  of  limitations,  in  favor  of 
one  against  another  joint  defendant,  will  be  supported.  Ivejr  t^.  Gamble,  7  Port.  (AU.) 
B.465. 

*  Livingston  v,  Ostrander,  9  Wend.  (N.  Y.)  R.  806.  . 

*  Clark  V,  Hougham,  3  Dow.  &  Rj.  R.  322.    And  see  ante,  Ch.  X VIIL 
«  See  a»ae,  Ch.  XV. 

*  Withemp  v.  Hill,  9  Seig.  ft  Rawle,  (Penn.)  B.  11. 
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place  mentioned  of  his  imprisonment,  the  action  was  commenced 
within  six  years  next  after  the  time  of  his  first  becoming  at  large ; 
and  that  he  is  ready  to  verify.  When  the  action  is  brought  during 
tlie  continuance  of  the  imprisonment,  the  replication  then  of  course 
is  accordingly,  that  at  the  time  when  the  said  causes  of  action  ac- 
crued, the  plaintiff  was  and  ever  since  has  remained,  and  still  is 
imprisoned,  which  he  is  ready  to  verify.^  And  the  disabilities  of 
infancy  and  coverture  must  be  in  like  manner  specially  replied, 
with  the  averment  that  the  plaintiff  brought  bis  action  within  six 
years  next  after  the  time  when  he  became  of  full  age,  or  of  her 
becoming  discovert,  which  he  or  she  is  ready  to  verify;  and  in 
case  of  continued  infancy,  the  plaintiff  was  and  still  is,  &c.,  which 
he  is  ready  to  verify.  If  the  plaintiff  be  "  beyond  seas,"  ^  then 
that  the  plaintiff  says  that  at  the  time  when  the  said  causes  of  ac- 
tion in  the  declaration  mentioned  accrued,  he  was  in  parts  beyond 
the  seas,  that  is  to  say,  at,  &c.,  and  that  he  afterwards  on,  <&c.,^ 
returned  from  the  said  parts,  and  which  said  return  was  his  fir%t 
return  into  this  State  after  the  accruing  of  the  said  causes  of  ac- 
tion, and  that  he  commenced  the  action  within  six  years  next  after 
his  said  fir%t  return^  which  he  is  ready  to  verify.  In  case  of  the 
absence  of  the  defendant  beyond  seas,  the  i*eplication  then  is,  that 
the  plaintiff  says,  that  the  said  defendant,  before  and  at  the  time 
when  the  said  causes  of  action  accrued,  was  in  parts  beyond  the 
seas,  or  out  of  the  State,^  that  is  to  say,  at,  <&c.,  and  that  he  after- 
wards, to  wit,  on,  &c.,^  returned  from  the  said  parts  into  this  State, 
which  return  was  his  firBt  return^  after  the  accruing  of  the  said 
causes  of  action ;  and  that  the  plaintiff  says,  that  he  commenced 
his  action  within  six  years  next  after  the  defendant's  firit  return^ 
after  the  accruing  of  the  said  causes  of  action,  or  any  part  thereof, 
concluding  with  a  verification.*    Whenever  the  replication  relies 

1  Piggett  V.  Riuh,  4  Adol.  &  Ell.  R.  912.    And  see  ante,  Ch.  XIX.  h  192. 
s  See  ante,  Cb.  XIX.  SS  ^00  and  SOI. 

*  The  exact  daj,  it  is  held,  is  not  material. 

^  According  to  the  words  of  the  statute.    See  ante,  \S  205,  206,  and  207. 

*  The  exact  day  not  material. 

^  That  intestate  was  beyond  seas  till  his  death ;  that  at  the  time  of  the  accming  of 
the  causes  of  action,  in  the  said  declaration  mentioned,  and  of  eyerj  part  thereof,  tlft» 
said  A,  now  deceased,  was  in  parts  beyond  the  seas,  and  there  continued  until  the  time 
of  his  decease ;  and  that  the  said  plaintiff,  as  administrator  as  aforesaid,  within  six  years 
next  after  the  decease  of  the  said  A,  commenced  this  action  against  the  said  defendant, 
and  this  the  said  plaintiff,  as  administrator  as  aforesaid,  is  ready  to  verify.  [A  replica- 
tion by  an  administrator  that  the  plaintiff's  intestate  died  in  1828,  that  letters  of  admin- 


308  LIMITATIONS  OF  ACTIONS,  ETC.  [CHAP.  XXVI. 

on  some  special  matter  in  answer,  it  concludes  with  a  verifica- 
tion.^ 

293.  The  plea  answering  to  non  assumpsit  i^fra  sex  annos  in 
assumpsit,  is,  in  debt  upon  simple  contract,  nU  debety  irtfra^  <&c. : 
If,  to  a  declaration,  in  debt  on  simple  contract,  the  defendant 
plead  non  assumpsit^  and  a  set-off  against  the  promises  mentioned 
in  the  declaration,  the  plaintiff  may  treat  the  pleas  as  a  nuUitj,  and 
enter  the  defendant's  default.^  The  other  plea  of  non  accrevitj  &q. 
is  as  proper  a  plea  of  the  statute  to  an  action  of  debt  upon  simple 
contract  as  it  is  where  the  plaintiff  declares  in  assumpsit,  and  may 
be  pleaded  to  any  form  of  action  grounded  upon  simple  contract.^ 

294.  It  was  formerly  doubted  whether  a  defendant,  in  a  court 
of  equity y  could,  by  demurrer,  make  the  objection,  that  the  remedy 
was  barred  by  the  statute  of  limitations,  or  whether  he  must  not 
first  resort  to  his  plea.  It  is  now,  however,  well  settled,  that,  if  it 
appear  on  the  face  of  the  bill,  that  the  suit  is  barred  by  the  statute, 
and  that  if  the  case  is  within  any  of  the  exceptions  of  the  statute, 
the  fact  must  be  stated  in  the  complainant's  bill.  This  has  been 
so  expressly  held  by  Chancellor  Walworth,  in  Humbert  v.  Trinity 
Church,*  and  in  Van  Hook  v.  Whitlock  ;  *  and  is  so  laid  down  by 
the  latest  and  most  authoritative  writers  on  equity  jurisprudence.^ 
If,  therefore,  upon  the  face  of  the  bill,  it  appears  that  a  debt  ac- 
crued due  more  than  six  years  before  the  commencement  of  the 
suit^  a  demurrer  will  lie.^ 

istration  were  not  taken  oat  till  1S44  (within  six  years  of  the  time  of  bringing  the 
action),  and  so  the  caase  of  action  accmed  within  six  years,  was  held  bad.  Worden  o. 
Worthington,  2  Barb.  (N.  Y.)  Sap.  Ct.  368.] 

i  6  Mod.  R.  86 ;  Holt,  R.  427  ;  3  Mod.  R.  318  ;  Tidd,  Prac.  Ch.  29.  [A  rejoinder, 
by  one  of  several  defendants,  to  a  replication  averring  a  new  promise  by  the  defendants 
within  six  years,  that  he,  the  defendant,  did  not  make  a  new  promise,  without  denying 
that  the  other  defendants  did  so,  is  bad  on  special  demurrer.  Tracy  v,  Rathbone,  3 
Barb.  (N,  Y.)  Sap.  Ct.  543.] 

>  Perry  v.  Fisher,  6  East,  R.  549 ;  Brennan  o.  Egan,  4  Taont  R.  164  ;  Yan  Yetcher 
V,  CoweU,  1  Hill,  (N.  Y.)  R.  203. 

^  Blanch,  on  Limitations,  149.    See  ante,  f  ^  76  -  79. 

•  Humbert  v.  Trinity  Church,  7  Paige,  (N.  Y.)  Ch,  R.  195. 

•  Yan  Hook  v.  Whitlock,  Ibid.  373. 

6  Story,  Equity  Pleading,  378,  389,  390. 

7  Ibid.  And  see  also  Hoare  v.  Peck,  6  Simon,  Ch.  R.  51 ;  Cuthbert  v.  Cressy,  4 
Bligh,  R.  (0.  S.)  125 ;  Tyson  v.  Pole,  3  Younge  &  Coll.  R.  266  ;  Kane  v.  Bloodgood, 
7  Johns.  (N.  Y.)  Ch.  R.  90 ;  Wisner  v.  Ogden,  4  Wash.  (Cir.  Co.)  R.  631 ;  Dunlap  ». 
Gibbs,  4  Yerg.  (Tenn.)  R.  94;  [Dickson  v.  Miller,  11  S.  &  M.  (Miss.)  594;  Muir 
V.  Trustees,  &c.,  8  Barb.  (N.  Y.)  Ch.  477  ;  Fellers  v.  Lee,  3  Barb.  (N.  Y.)  Sup.  Ct  488. 
But  if  the  defendant  relies  npon  lapse  of  time  instead  of  a  statutory  limitation,  he  cannot 
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295.  If  the  objection  does  not  appear  on  the  face  of  the  bill, 
then  a  plea  is  proper  ;  and  it  is  now  well  established  (though  for- 
merly it  was  otherwise),  that  the  bar  applies  equally  to  the  relief 
and  the  discovery.  The  objection  may  also  be  taken  away  by  way 
of  answer,  and  relied  on  as  a  defence.^  In  acoordance  with  the 
rule  of  pleading  above  laid  down,  as  established  at  law,  where  the 
demand  is  of  anything  executory,  as  a  promissory  note  payable  at 
a  distant  period,  the  defendant  by  his  plea  must  aver,  that  the 
cause  of  action  has  not  accrued,  and  not  that  he  did  not  promise 
within  six  years ;  for  the  reason  that  the  statute  bars  only  what 
was  actually  due  six  years  before  the  suit  was  brought.^ 

298.  If  the  bill  should  charge  a  fraud,  and  that  the  fraud  was 
not  discovered  until  within  six  years,  the  plea  should  not  only  set 
up  the  statute,  but  should  contain  averments,  denying  the  fraud  ; 
or  stating  that  the  fraud,  if  any,  was  discovered  within  six  years.' 
It  should  also  be  accompanied  by  an  answer  in  support  of  the  plea, 
answering  and  denying  the  circumstances,  which  go  to  avoid  the 
bar.*  Where  a  bill  was  brought  by  an  administrator  de  bonis  nouy 
for  an  account  of  the  intestate's  estate,  after  a  lapse  of  from  twenty 
to  twenty-five  years,  and  the  defendant  pleaded  the  statute,  and 
filed  a  general  answer  to  the  whole  bill,  it  was  said  by  Mr.  Justice 
Story  to  be  ^^  a  dry,  naked  plea  of  the  statute  of  limitations,  with- 
out any  averments  negativing  the  special  matters  set  up  in  the 
bill,  which,  if  true,  would  avoid  the  operation  of  the  statute  "  ;  and 
he  held  it  to  be  clear,  that  ^^  the  plea  should  contain  in  itself  such 
averments  ;  and  the  answer  in  support  thereof  should  also  contain 
a  full  discovery  of  the  matters  so  set  up  in  avoidance  of  the  bar." 
It  is  not  sufficient  for  the  answer  alone  to  give  such  negative  mat- 
ters, for  it  is  mere  matter  of  discovery ;  but  the  plea  should  in 
itself,  if  true,  contain  a  complete  bar.^ 

demur,  bat  miut  plead,  as  where  more  than  twenty  years  have  elapsed  since  the  maturity 
of  a  mortgage  debt    Ibid.] 

1  Story,  Eq.  Jurisp.  \S  55,  529;  2  Id.  §  1520;  Van  Hook  v.  Whidock,  7  Paige, 
(N.  Y.)  Ch.  R.  873. 

>  Story,  Eq.  Plead.  582;  Beames,  Plead,  in  Eq.  165,  169,  170. 

s  Brookshank  v.  Smith,  2  Younge  &  ColL  R.  58  (V.  Chan.  Co.) ;  Clayton  v,  Win- 
chelsea,  3  Id.  683 ;  Kane  v,  Bloodgood,  7  Johns.  Ch.  R.  134 ;  Goodrich  v.  Pendleton, 
3  Id.  384 ;  2  Story,  Eq.  Plead.  525. 

*  Stearns  v.  Page,  1  Story,  (Cir.  Co.)  R.  204.  The  same  doctrine  was  afBrmed  by 
Lord  Cottenham,  in  Foley  v.  Hill,  3  Myl.  &  Cr.  R.  475.  And  see  also  "  Pleadings  in 
Equity,  illastratiYe  of  Lord  Redesdale's  Treatise  on  the  Pleadings  in  Suits  in  the  Court 
of  Chancery,**  p.  562,  note  a. 

<  Story,  Eq.  Plead.  625,  683. 
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297.  It  is  upon  the  same  ground  that  where  a  particular  special 
promise  within  six  years  is  charged  in  the  bill  to  avoid  the  statute, 
the  defendant  must  specially  deny  the  promise,  by  averment  in 
the  plea ;  and  must  accompany  it  with  an  answer  in  support  of 
the  plea,  containing  a  like  denial  of  the  promise,  or  other  matter 
charged.  He  is  not  bound  to  answer  to  the  original  cause  of  ac- 
tion ;  for  that  may,  consistently  with  the  plea  pleaded,  be  well  ad- 
mitted.^ 

^  Chapia  v.  Coleman,  II  Pick.  (BCasf.)  B.  331.    And  see  9  Beames,  £q.  Plead.  164, 
170,  274. 
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CHAPTER   XXVII. 

TORTS. 

298.  It  has  before  been  shown  that  for  torts  qtuiai  ex  contractu^ 
such  as  malfeasance,  misfeasance,  and  nonfeasance,  the  action  of 
assumpsit  will  lie  ;^  and  that  the  established  rule  in  such  cases  is^ 
that  the  statute  begins  to  run  from  the  breach  of  duty,  and  not 
from  the  damage  thereby  occasioned.^  Cases  admitting  of  some 
degree  of  doubt  as  to  the  exact  time  of  the  breach  of  duty  were 
also  cited.*  To  these  may  here  be  added  the  following :  Where 
goods  were  attached  by  a  deputy  sheriff  on  mesne  process,  the 
officer  was  held  not  liable  to  the  suit  of  the  debtor  while  the  lien 
created  by  the  attachment  continues,  although  he  does  not  keep 
the  property  safely ;  and  the  statute  of  four  years  within  which 
the  debtor  may  bring  a  suit,  in  Maine,  against  the  sheriff,  for  the 
neglect  of  the  deputy,  in  suffering  the  goods  to  be  destroyed| 
begins  to  run  from  the  time  the  attachment  is  dissolved.^ 

299.  But  the  action  of  assumpsit,  as  generally  applied  to  cases 
of  this  kind,  it  was  said  by  Chief  Justice  Dallas,  in  giving  the 
judgment  of  the  court  in  a  case  in  the  English  Comoiou  Pleas,  is 
of  modern  use  ;  and  in  that  case  the  court  sustained  an  action  on 
the  case  for  consequential  damages  arising  from  a  misfeasance  as  a 
tort  unconnected  with  any  contract.  It  was  an  action  on  the  case 
against  the  proprietors  of  a  stage-coach,  to  recover  damages  for  an 
injury  sustained  by  a  passenger,  in  consequence  of  their  coachman 
having  upset  the  coach  on  which  he  was  riding,  the  declaration 
alleging  the  breach  of  duty  by  the  negligence  of  the  defendant's 
servants  ;  and  the  court  held,  it  was  not  to  be  deemed  founded  on 
contract,  or  qiuisi  ex  contractu^  nor  was  it  necessary  to  prove  any 
contract  in  order  to  sustain  the  action.'^ 

1  AnU,  k  71. 
3  Ante,  f  1S6. 
>  AnU,  S  142. 

«  Bailej  v.  Hall,  4  Shep.  (Me.)  R.  408. 

*  Brotherton  v.  Wood,  3  Brod.  &  Bing^.  R.  4,  and  54  Eng.  Com.  Law  R.    In  d^lir- 
ering  the  judgment  of  the  ooart,  Chief  Jiutice  Dallas  said :  "  On  the  part  of  the  plain- 
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800.  Actions  upon  the  case  for  nuisances,  such  as  the  obstruc- 
tion of  ways  and  watercourses,  and  the  diversion  of  the  latter, 
must  be  brought  some  time  within  the  time  limited  for  the  right 
of  entry  upon  land,  after  such  obstruction  or  diversion ;  and  the 
right  of  action  is  not  necessarily  postponed  until  it  can  be  shown 
that  some  actual  damage  has  resulted  thei^efrom  to  the  plaintiff. 
That  there  exists  a  right  in  such  cases,  and  that  that  right  has 
been  invaded,  is  sufficient ;  and  if  an  action  should  be  delayed 
until  specific  damage  could  be  proved,  the  defendant,  by  a  contin- 
ued and  uninterrupted  adverse  enjoyment,  might  set  up  a  title  in 
analogy  to  the  time  limited  for  the  right  of  entry  upon  the  land, 
which  could  not  be  successfully  opposed.  The  law,  therefore, 
implies  damage  in  all  such  cases,  before  any  actual  damage  has 
resulted.^  Every  continuance  of  that  which  was  originally  a  nui- 
sance the  law  considers  a  new  nuisance,  and,  therefore,  though 
the  party  complaining  cannot  in  an  action  on  the  case,  recover 
upon  the  original  cause  of  action,  after  the  expiration  of  six  years, 
he  may  for  its  continuance  any  time  before  the  right  of  entry  is 
barred  as  above  mentioned,^  and  recover  not  only  nominal  dam- 
tiffs  in  error,  it  was  contended  that  the  statement  of  the  case  in  the  declaration  amoants 
to  a  contract^  and  that  being  so,  all  the  rnles  which  relate  to  actions  founded  on  contracts 
mast  govern,  and  that  it  is  a  rule  of  law  that  such  actions  are  joint,  and  roust  be  main- 
tained against  all  the  defendants  named  in  the  declaration,  or  foil  altogether.  If  it 
were  true  that  the  present  action  were  founded  on  contract,  so  that,  to  support  it>  a  con- 
tract between  the  parties  to  it  roust  have  been  proved,  the  objection  would  deserve  con- 
sideration. But. we  are  of  opinion  that  this  action  is  not  so  founded,  and  that,  on  the 
trial,  it  could  not  have  been  necessary  to  show  that  there  was  any  contract,  and  there- 
fore the  objection  fitils.  The  action  is  on  the  case  against  a  common  carrier,  upon  whom 
a  dutj  is  imposed  bj  the  custom  of  the  realm,  or  in  other  words,  by  the  common  law, 
to  carry  and  convey  their  goods  and  passengers  safely  and  securely,  so  that  by  their 
negligence  or  default  no  injury  or  damage  happen.  A  breach  of  this  duty  is  a  breach 
of  the  law,  and  for  this  breach  an  action  lies,  founded  on  the  common  law,  which  action 
wants  not  the  aid  of  a  contract  to  support  it" 

^  Allen  V,  Ormond,  8  East,  R.  4 ;  Gardner  v.  Trustees  of  Newbury,  2  Johns.  (N.  Y.) 
Ch.  R.  162;  Bolivar  Manufacturing  Company  v.  Neponset  Manufacturing  Company, 
16  Pick.  (Mass.)  R.  241 ;  Crooker  v.  Bragg,  10  Wend.  (N.  Y.)  R.  260;  Pastorias  v, 
Fisher,  1  Rawle,  (Penn.)  R.  27 ;  Angell  on  Watercourses,  166  to  170.  The  rule  is  the 
same  in  respect  to  rights  of  common.  If  A,  a  commoner,  infringe  the  rights  of  B, 
another  commoner,  as  coromoncr,  by  surcharging,  it  is  necessary  that  B  should  have 
A's  right  ascertained,  otherwise  the  wrongful  act  of  the  latter  would,  in  process  of  time, 
become  evidence  of  an  adverse  right  Hobson  v.  Todd,  4  Term  R.  71 ;  Pindar  v. 
Wadsworth,  2  East,  R.  158.  [Where  one,  having  a  right  to  use  land  for  a  specific  pur- 
pose, perverts  it  to  other  uses,  the  statute  runs  from  Uie  time  of  the  perversion.  Rogers 
V.  Stoever,  24  Penn.  St  186.] 

^  ^  Black.  Com.  219;  Com.  Dig.  T.  Act.  on  the  case  for  Nuisance;  Staples  v. 
Spring,  10  Mass.  R.  72 ;  Baldwin  v.  Calkins,  10  Wend.  (N.  Y.)  R.  167 ;  Bridleman  v, 
f  onlke,  5  Watts,  (Penn.)  R.  808 ;  [Delaware,  &c.  v.  Lee,  2  N.  J.  243.] 
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ages,  but  such  actual  damage  as  has  accrued  any  time  within  six 
years, 

301.  By  the  statute  of  James,  actions  on  the  case  for  torts  other 
than  slander  must  be  brought  within  six  years  from  the  time 
when  the  cause  of  action  accrued.  But  actions  upon  the  case  for 
words  spoken  must,  by  that  statute,  be  commenced  and  sued 
within  two  years  next  after  the  words  spoken.  This,  however, 
only  extends  to  cases  where  the  words  are  actionable  in  them- 
selves, and  not  to  cases  where  words,  not  actionable  in  themselves, 
become  so  by  reason  of  some  special  damage  arising  from  the 
speaking  of  them.^  Thus,  slander  of  title  is  not  within  the  limi- 
tation of  two  years,  because  it  is  not  actionable  unless  special 
damage  has  accrued  in  consequence,  as  the  slandering  of  title 
does  not  in  itself  import  loss,  but  may  occasion  injury  by  prevent- 
ing the  selling  or  letting  of  the  land.^  Nor  does  it  extend  to 
actions  for  words  founded  upon  an  indictment,  or  other  matter  of 
record ;  *  nor  to  actions  for  libel.*  Cases  where  words  are  not 
actionable  in  themselves,  but  become  so  in  consequence  of  the 
uttering  of  them,  come  under  the  head  of  actions  on  the  case,  and 
must,  therefore,  be  sued  within  six  years  from  the  time  when  the 
cause  of  action  is  proved  to  have  accrued,  which  is  the  special 
damage. 

802.  The  sixth  section  of  the  statute  of  James  provides,  that 
"  in  all  actions  ilpon  the  case  for  slanderous  words,  if  the  jury, 
upon  the  trial  of  the  issue  upon  such  action,  or  the  jury  that  shall 
inquire  of  the  damages,  do  find  or  assess  the  damages  under  forty 
shillings,  then  the  plaintiff  or  plaintiffs,  in  such  action,  shall  have 
and  recover  so  much  costs  as  the  damages  so  given  or  assessed 
amount  unto,  without  any  further  increase  of  the  same.  In  those 
cases,  therefore,  where  the  jury  assess  damages  under  forty  shil- 
lings, and  where,  in  consequence  of  the  statute.  Hie  plaintiff 
recovers  no  greater  costs  than  damages,  the  time  of  limitation  is 
two  years  ;  for  the  words  must  have  been  actionable  in  themselves. 
But  where  full  costs  are  allowed,  although  the  damages  be  under 
forty  shillings,  the  action  is  not  within  the  limitation  of  two  years, 
for  in  this  case  the  slanderous  words  could  not  have  been  action- 
able within  the  meaning  of  the  act,  but  became  actionable  only  by 
reason  of  the  special  damage,  which,  being  the  gist  of  the  action, 

1  Brown  v,  Gibbens,  Salk.  R.  206.  >  1  Sid.  R.  95  ;  Blanch  on  Lim.  99. 

*  Law  V.  Harwood,  Cro.  Car.  140.  *  Arch.  Plead.  29 ;  Blanch,  supra. 
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the  limitation  is  six  years,  which  begins  to  run  from  the  time  that 
the  consequential  damage  accrued.^ 

803.  In  actions  for  slander,  if  no  notice  be  given  of  a  defence 
under  the  statute,  the  plaintiff  may  give  in  evidence  words  spoken 
more  than  two  years  before  the  commencement  of  the  action.' 
But  where  the  declaration  alleged  the  words  to  have  been  spoken 
on  a  particular  day  within  two  years,  and  the  plaintiff  produced 
evidence  of  words  spoken  more  than  two  years  before  the  com- 
mencement  of  the  action,  the  defendant  was  allowed,  without 
terms,  to  file  a  plea  of  the  statute.^ 

804.  By  the  statute  of  James,  it  is  required  that  the  action  sur 
trover  shall  be  commenced  and  sued  within  the  time  and  limitation 
after  mentioned.  But  from  the  omission  of  trover  in  the  perclose, 
it  has  been  contended  that  trover  was  not  within  the  statute.  But 
in  the  case  in  which  this  objection  was  taken,  the  whole  court  con- 
ceived, that  although  actions  of  trover  are  not  mentioned  in  the 
perclose,  yet  the  words  being,  that  ^^  actions  upon  the  case  shall  be 
brought  within  six  yeai*s,"  the  action  of  trover  is  implied  in  those 
general  words.^  The  action  of  trover  must,  therefore,  be  brought 
within  six  years  after  the  cause  of  action  accrued  ;  and  the  time 
when  the  cause  of  action  is  considered  to  have  accrued,  in  an 
action  of  trover,  is  the  time  of  the  conversion.  For  any  man  may 
take  the  goods  of  another  into  possession,  if  he  finds  them ;  but 
no  finder  is  allowed  to  acquire  a  property  in  \hem,  unless  the 
owner  be  forever  unknown.  The  finder,  therefore,  must  not  con- 
vert  them  to  his  own  use,  which  he  is  presumed  to  do,  if  he  refuses 
to  deliver  them  to  the  owner.  And  such  refusal  is  prima  facie 
sufficient  evidence  of  a  conversion.^  Thus,  in  a  case  where  an 
executor,  several  years  before,  had  left  some  household  goods  in 
the  house,  by  the  consent  of  the  heir,  who  afterwards  used  them ; 
and  within  six  years  of  the  action  brought,  the  executor  demanded 
the  goods,  and  the  heir  refused  to  let  him  have  them,  whereupon 

^  Blanch  on  Ltm.  100.  The  statute  of  Mississippi,  which  declares  that  every  action 
on  the  case  for  words  spoken  shall  be  commenced  and  saed  within  one  year  next  after 
the  words  spoken,  and  not  after,  embraces  words  written  as  well  as  spoken.  Menter  v, 
Stewart.  2  How.  (Miss.)  R.  698.     [Contra,  in  Ulinois,  Haseli  v.  Shelby,  11  Dl.  9.] 

*  Briekcll  i;.  Davis,  21  Pick.  (Mass.)  R.  404. 

*  Ibid. 

*  Swayn  v.  Stephens,  Cro.  Car.  245. 

>  3  Black.  Corom.  153.  See  ante,  the  subject  of  conversion  treated  of  in  Ch.  XVII. 
on  Agency  and  Factorage. 


CHAP.  XXVII.]  TOBTS.  315 

trover  was  brought,  and  the  statute  of  limitations  pleaded.  It  was 
held  by  the  court,  that  the  use  before  the  demand  was  neither  a 
conversion,  nor  any  evidence  of  it,  for  it  was  with  the  consent  of 
the  executor  until  that  time.  And  the  demand  being  within  six 
years,  the  refusal  which  ensued  it,  and  which  was  the  only  evi- 
dence of  a  conversion  in  the  case,  was  within  the  six  years.  The 
court  also  said,  that  if  a  trover  be  before  the  six  years,  and  a  con- 
version after,  the  statute  cannot  be  pleaded.^  The  redemption  of 
a  pawn  is  not  affected  by  the  statute  of  limitations,  and  runs  only 
from  the  conversion  of  the  thing  pawned.^    But  where   goods 

1  Montage  v.  Sandwich,  7  Mod.  R.  99,  and  ride  Compton  o.  Chandless,  4  Esp.  B. 
SO,  and  Honefield  v.  Cost,  Addis.  B.  153 ;  Fishwick  v.  Sewall,  4  Har.  &  Johnn.  (Md.) 
B.  393.  [When  the  sole  property  of  a  wife  is  allowed  bj  her  trustee  to  remain  in  the 
possession  of  her  husband,  who  disposes  of  it  by  will,  the  general  character  of  which  is 
known  to  the  trustee,  the  statute  begins  to  run  against  the  trustee  from  the  possession  of 
the  property  by  the  executor  under  the  will.  Bryan  v.  Weems,  29  Ala.  428.  A  pure 
parol  loan  of  a  slave,  though  for  life,  is  so  changed  in  character  by  the  subseqaent  cover- 
ture of  the  borrower  that  the  notortoos  possession  of  the  husband  is  adverse  to  the 
lender.  Hallam  v,  Bowrie,  1  Sneed,  (Tenn.)  360.  But  the  intention  of  the  possessor 
to  claim  adversely,  and  the  knowledge  of  that  intention  on  the  part  of  the  owner,  must 
ooincide  in  order  to  give  title  to  personal  property  by  adverse  possession.  Lawson  v. 
Cunningham,  21  Geo.  454.] 

'  Slaymakcr  v.  Wilson,  1  Penn.  B.  216.  And  see  Callis  v.  Tolson,  6  Gill  &  Johns, 
(Md.)  B.  SI.  [If  the  tenant  erects  buildings  on  leased  land,  and  permits  them  to  re- 
main in  the  possession  of  the  owner  of  the  frreehold  more  than  six  years  after  the  expi- 
ration of  his  term,  the  statute  of  limitations  bars  all  claim  to  their  recovery.  Preston  u. 
Briggs,  16  Vt.  124.  So  adverse  possession  of  personal  property  gives  title,  upon  which 
the  possessor  may  bring  an  action  against  the  former  owner.  Cockfield  v.  Hudson,  I 
Brev.  (S.  C.)  311 ;  Winbum  v.  Cochran,  9  Texas,  123;  9  Id.  143  ;  Bohannan  v.  Chap- 
man, 17  Ala.  696;  Howell  t;.  Hair,  15  Id.  194;  Vandever  v.  Vandever,  3  Met.  (Ky.) 
137;  Devine  v.  Ballock,  lb.  418;  Clarke  v.  Slaughter,  34  Miss.  (5  George,)  65; 
Ewell  v.  Tidwell,  20  Ark.  136  ;  Mc Arthur  v.  Carvie,  32  Ala.  75 ;  Mercein  v.  Burton, 
17  Texas,  206.  And  the  rule  that  obtains  in  relation  to  real  estate  holds  good  here,  viz. 
that  where  one  has  held  by  the  consent  of  the  true  owner  as  bailee  or  otherwise,  there 
can  be  no  adverse  possession  until  there  is  a  denial  of  the  latter's  rights.  Lucas  v,  Dan- 
iels, 34  Ala.  188;  Hall  v,  Dickey,  32  Miss.  (3  Geoi^,)  208.  The  presumption  is  that 
the  possessor  is  also  the  owner,  and  it  is  for  the  true  owner  to  allege  and  prove  that  such 
is  not  the  fiict.  Smith  v.  Beid,  6  Jones,  Law,  (N.  C.)  494.  Bat,  in  an  action  of  trover, 
the  possession  of  one  who  claimed  adversely  to  the  true  owner,  and  sold  to  the  defend- 
ant, cannot  be  linked  with  the  possession  of  the  defendant  so  as  to  make  up  the  time  of 
the  statutory  limitation.  Beadle  o.  Hunter,  3  Strobh.  (S.  C.)  31 ;  MofTatt  v.  Buchanan, 
II  Humph.  (Tenn.)  369 ;  [Wells  v,  Bagland,  1  Swan,  (Tenn.)  501 ;  Hobbs  v.  Ballard, 
5  Sneed,  (Tenn.)  395.  A  mere  life  estate  in  a  chattel  cannot  be  created  by  the  operation 
of  the  statute  of  limitations  against  the  acknowledged  owner  of  the  reverbion  from  whom 
the  posses<iion  was  obtained.  Turner  v.  Turner,  2  Sneed,  (Tenn.)  27.  But  see  Buma 
V.  Bay,  18  B.  Mon.  (Ky.)  392 ;  Crabtree  v,  McDaniel,  17  Ark.  222;  and  post,  \  370. 
The  distinction  between  the  operation  of  the  statnte  of  limitations  when  applied  to  prop* 
erty  adversely  held,  and  as  applied  to  contracts  for  the  payment  of  money,  is  this :  in 
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are  tortiouslt/  taken,  the  statute  will  run  from  the  taking,  for  that, 
in  such  a  case,  is  the  time  of  the  conyersion.  Thus,  where  goods 
were  taken  on  an  execution,  which  was  afterwards  set  aside  for 
irregularity y  an  action  of  trover  was  brought,  and  the  defendant 
pleaded  the  statute  of  limitations  ;  it  was  held,  that  the  execution 
being  irregular,  was  a  nullity,  and  that  the  time  when  the  statute 
began  to  operate  was  from  the  first  taking  of  the  goods,  and  not 
from  the  time  when  the  execution  was  set  aside.^  So  an  unlawful 
disposition  of  property,  rightfully  in  possession,  being  a  conversion, 
the  statute  will  run  from  such  unlawful  act.'  And  the  statute  is 
also  a  bar  to  an  action  of  trover  commenced  more  than  six  years 
after  the  conversion,  although  the  plaintiff  did  not  know  of  the 
conversion,  until  within  that  period ;  the  defendant  not  having 
practised  any  fraud,  in  order  to  prevent  the  plaintiff  from  obtain- 
ing that  knowledge  at  an  earlier  period.^ 

805.  Actions  of  replevin  must  be  commenced  and  sued  within 
the  time  prescribed  by  the  statute,  after  the  cause  of  action  ac- 
crued, that  is,  after  the  unlawful  possession  of  the  goods.  But  the 
owner  of  goods  is  not  barred  by  the  statute  of  limitations,  where 
they  are  held  by  another  person,  with  the  owner's  permission.* 
Where  property  replevied  was  loaned  to  the  defendant  by  the  plain- 
tiff, and  held  and  used  by  him  under  and  in  virtue  of  such  loan 

the  one  case  it  acts  on  the  title,  a«d,  when  the  bar  is  perfect,  transfers  it  to  the  adverse 
possessor,  whilst  in  the  other  there  is  no  sach  thing  as  an  adverse  possession,  but  the 
Btatate  simply  affects  the  remedy  and  not  the  debt.    Jones  v.  Jones,  18  Ala.  S48.] 

1  Bead  v.  Markle,  3  Johns.  R.  516,  and  vide  Badlam  v.  Tacker,  I  Pick.  (Mass.)  R. 
897 ;  [Kelsey  v,  Griswold,  6  Barb.  (N.  Y.)  Sap.  Ct.  436 ;  Thomas  u.  Green,  6  Texas, 
872  ;  Same  v.  Brook,  Id.  369.] 

>  Dench  v.  Walker,  14  Mass.  R.  499 ;  Melville  v.  Brown,  15  Mass.  R.  82.  [Upon 
the  sale  of  a  slave  by  one  who  has  only  a  life  estate  in  him,  a  right  of  action  accrues  to 
the  remainder-man.  Coffee  v.  Wilkinson,  1  Met.  (Ky.)  101.  Where  the  defendant,  in 
a  replevin  suit,  pays  the  damages  assessed  against  him,  and  the  slave,  tlie  subject  of  the 
replevin  suit,  after  the  wrongful  taking  and  during  the  pendency  of  the  suit,  is  delivered 
of  a  child,  the  right  of  action  for  the  child  accrues  at  its  birth.  Houston  v,  Bibb,  5 
Jones,  Law,  (N.  C.)  83.] 

*  Granger  v.  George,  5  Bam.  &  Cress.  R.  149,  and  vide  Short  v.  McCarthy,  3  Bam. 
&  Aid.  R.  626,  and  Brown  t^.  Howard,  2  B.  &  Bing.  R.  73  ;  [Johnson  v.  White,  13  S. 
k  M.  (Miss.)  584;  Ward  v,  Dulaney,  23  Miss.  (1  Cush.)  410;  Jordan  v.  Thornton,  7 
Geo.  517  ;  Smith  v,  Newby,  13  Miss.  159  ;  Clark  v.  Marriott,  9  Gill,  331.  In  an  action 
of  trover,  an  allegation  of  frand  in  the  conversion,  fraudulently  concealed  by  the  defend- 
ant, and  undiscovered  by  the  plaintiff  until  a  time  within  four  years  before  the  com- 
mencement of  the  suit,  is  not,  in  South  Carolina,  a  good  replication  to  a  plea  of  the 
statute  of  limitations.  Clarke  v.  Reeder,  1  Speers,  (S.  C.)  898;  Simons  v.  Fox,  12 
Rich.  Law,  (S.  C.)  392  ;  Fears  v.  Sykes,  35  Miss.  (6  George,)  633.] 

«  Ward  V.  Reeder,  2  Har.  &  M'Hon.  R.  145. 
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for  more  than  the  time  limited  before  suit  brought,  such  possession 
did  not  sustain  the  plea  of  the  statute  in  an  action  of  replevin ; 
the  plaintiff  haying  no  knowledge  of  any  adverse  claim  of  the 
defendant.^ 

306.  The  action  of  d^nusj  which  lies  against  a  man  for  the 
detention  of  goods  that  came  to  his  possession  by  delivery  or  find- 
ing,' and  which,  by  the  statute  of  James,  must  be  brought  within 
six  years,  though  in  some  cases  a  proper  remedy  has  fallen  nearly 
into  desuetude,  on  account  of  the  wager  of  law,  which,  in  this  form 
of  action,  the  defendant  is  allowed  to  avail  himself  of.^  The  old 
writ  of  de  rationoMli  parte  bonorumy  although  concluding  in  the 
detinety  has  been  decided  not  to  be  within  the  statute  of  James,  on 
the  ground  that  it  is  an  original  writ  in  the  register,  and  different 
from  the  common  action  of  detinue.^ 

807.  The  statute  may  be  pleaded  to  trespass  qtiare  clausum /regit 
for  mesne  profits,  and  the  defendant  may,  in  this  manner,  protect 
himself  from  all  but  within  the  time  limited  for  the  commence- 
ment of  the  action.^  By  the  statute  of  James,  trespass  qtiare 
clausum,  &c.,  must  be  brought  within  six  years,  and  trespass  to 
persons  within  four  years  of  the  trespass  committed.  But  when 
the  trespass  to  the  person  has  been  continued  many  years  (as  in 
the  case  of  false  imprisonment),  and  the  statute  is  pleaded,  the 
jury  give  damages  only  for  the  time  within  the  statute.^ 

808.  Actions  for  criminal  conversation,  &c.|  and  beating  or  im- 
prisoning wives  or  servants,  per  quod  consortium,  vd  servitium,  ami- 
serunty  though  they  are  within  the  statute  of  James,  yet  it  has 
been  a  question,  whether  the  limitation  be  six  or  four  years.  In 
an  action  by  the  husband  for  criminal  conversation  with  his  wife, 
the  defendant  pleaded  not  guilty  within  six  years,  to  which  there 
was  a  demurrer.    The  question  was,  whether  the  action  was  tres- 

^  Callis  V.  Tolson,  6  Gill  &  Johns.  (Md.)  R.  81.  [Bat  if  the  propertj  is  sold  upon  an 
agreement  to  paj  the  price  in  instalments,  the  property  to  remain  the  vendor's  till  paid 
for,  the  yendee,  after  six  years'  possession  from  the  time  when  the  last  instalment  was 
dae,  may  plead  the  statute.    Barton  t;.  Dickens,  48  Penn.  St.  515.] 

*  3  Black.  Comm.  152. 

*  Sel.  N.  F.  667  ;  and  see  ante,  Ch.  II.  §  19<  [In  detinne  for  title  deeds,  the  statute 
does  not  begin  to  run  until  the  title  to  the  property  has  been  adjudged  to  belong  to  the 
real  owner,  as  until  then  the  possession  is  not  to  be  deemed  as  adverse  to  such  owner. 
Plant  V.  Cotterill,  5  Hurl.  &  Nor.  430.] 

«  Arch.  Plead.  29. 

*  Runnington  on  Ejectment,  444 ;  [Hill  v.  Myers,  46  Penn.  St  15.] 
«  3  Mod.  R.  111.    See  atUe,  S  193. 
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pass  and  assault^  or  case.  If  the  former,  the  plea  was  bad,  because 
it  ought  to  have  been  brought  within  four  years  ;  if  the  latter,  it 
was  good.  The  court  held  it  to  be  an  action  on  the  case.^  And  in 
another  case  of  the  same  description,  the  court  seemed  to  have 
considered  the  action  as  an  action  on  the  case ;  but  decided  that, 
had  the  action  been  in  form  trespass,  still  a  plea  of  ^*  not  guilty  in- 
fra sex  anrws^^  not  having  been  specially  demurred  to,  would  be 
good  on  general  demurrer ;  and  it  was  said  by  the  court,  if  the 
defendant  take  the  longer  period,  and  plead  ^^  not  guilty  within 
six  years,"  and  the  plea  be  not  specially  demurred  to,  it  will  be 
good  either  way  of  considering  it,  for  the  greater  period  includes 
the  less.^  A  learned  writer  has  considered  actions  for  criminal 
conversation,  <&c.,  as  actions  upon  the  case  in  principle,  though  he 
has  classed  them  under  the  head  of  actions  of  trespass.  His  rea- 
sons diV%  first y  that  the  wrongs  complained  therein  are  not  direct, 
but  consequential;  secondly^  that  the  plaintiff  may  declare  for 
them  by  bill  with  a  quod  cum^  which  is  not  allowed  in  trespass ; 
thirdly,  that  in  these  actions,  the  plea  of  the  statute  of  Umitaiions 
is  ^^  not  guilty  within  six  years,"  and  not  as  in  trespass  and  assault, 
^^  within  four  years  "  ;  and  lastly,  that  although  the  plaintiff  should 
not  recover  forty  shillings  damages,  he  is,  nevertheless,  entitled  to 
full  costs.^  It  will  be  found,  says  one  of  the  leirned  editors  of 
Starkie  on  Evidence,  upon  examination  of  the  American  cases,  on 
this  subject,  that  no  settled  form  of  action  is  adopted,  but  that  case 
and  trespass  are  brought  indifferently.^ 

809.  As  in  pleading  the  statute  in  actions  upon  coiAract,  the 
better  mode  of  pleading  is  actio  non  accrevit  infra  sex  annos,  for  the 
reason  that  the  plea  of  non  assumpsit,  &c.,  may  be  insufficient,  as 
the  promise  may  have  preceded  the  cause  of  action  ;^  so  is  the  iirst- 

1  Cook  V.  Sayer,  2  Wite.  R.  85. 

'  Macfaclzen  v.  Olivant,  6  East,  R.  388.  In  New  Hampshire,  in  an  action  for  crimi- 
nal conversation  with  the  plaintiff's  wife,  the  declaration  was  in  the  common  form,  and 
the  question  was,  whether  the  action  was  trespass,  which  is  harred  by  the  statute  of  that 
State,  if  not  commenced  within  three  years  next  after  the  cause  of  action,  or  case,  the. 
limitation  to  which  is  six  years.  The  court  were  of  opinion  that  the  action  was,  in 
effect,  an  action  on  the  case,  and  that  the  plea  that  the  defendant  is  not  guilty  within 
three  years  before  the  commencement  of  the  action  was  not  a  good  bar.  Sandbom  v. 
Neilson.  5  N.  llamp.  R.  314. 

»  Tidd's  Practice,  5. 

*  Metcalf's  Ed.  of  Starkie  on  Evidence,  vol.  iii.  p.  1308,  n.  1.  [When  a  daaghter  is 
seduced,  the  cause  of  action  accrues,  not  at  tlie  time  of  the  seduction,  but  when  the  lost 
occurs.    Hancock  v.  Wilhoite,  1  Duval,  (Ky.)  SIS.] 

*  See  preceding  chapter. 
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mentioned  plea  to  be  preferred  to  the  plea  of  "  not  guilty  "  within 
six  years,  in  actions  upon  tort,  as  the  action  may  be  for  the  conse- 
quences of  the  act  originating  the  tort.  Thus,  to  a  declaration  in 
an  action  on  the  case  founded  in  tort,  a  plea  of  not  guilty  of  the 
supposed  grievances  in  the  declaration  mentioned,  within  six  years 
before  the  action,  was  held  bad  on  special  demurrer.^  Where  the 
plaintiff  complained,  in  a  plea  of  trespass,  for  that  the  defendant, 
with  force  of  arms,  assaulted  and  seduced  the  plaintiff's  wife, 
whereby  he  lost  the  comfort  of  her  society,  &c.,  against  the  peace, 
&c.,  to  his  damage,  &c. ;  whether  this  be  trespass  or  case,  the  plea 
of  not  guilty,  infra  sex  annos,  is  at  any  rate  good  on  general  de- 
murrer.^ Where  words  are  actionable  in  themselves,  the  time  is 
reckoned  from  the  speaking  of  the  words,  but  where  the  special 
damage  is  the  gist  of  the  action,  it  is  not  sufficient  for  the  defend- 
ant to  aver  in  his  plea,  that  he  did  not  speak  the  words  within  six 
years,  because,  though  that  was  the  fact,  the  special  damage  which 
is  the  cause  of  action  may  have  arisen  within  six  years.  It  is 
therefore  requisite  that  he  should  plead,  that  the  cause  of  action 
did  not  accrue  within  that  limitation.^ 

810.  The  plea  of  non  cepit  infra  sex  annos^  in  replevin^  will  not 
answer  the  detainer,  and  cannot  be  pleaded.^  And  where  the  de- 
fendant pleaded  not  guilty,  de  captione  prcedicta  irtfra  sex  annas  jam 
ultimo  elapsos ;  though  it  was  urged,  that  this  was  the  same  as 
pleading  nan  cepit ,  that  if  he  did  not  take,  he  could  not  be  guilty 
of  the  detainer  ]  and  that  if  this  way  of  pleading  was  not  allowed, 
the  statute  would,  as  to  this  action,  be  entirely  evaded ;  yet  the 
plea  was  held  ill ;  for  it  was  said,  he  ought  to  have  answered  to  the 
detainer,  as  well  as  to  the  taking  ;  that  there  might  be  a  detainer 
without  a  taking ;  and  that  a  thing  might  be  lawfully  distrained, 
although  unlawfully  kept.^  But  these  objections  would  not  apply 
to  the  plea  of  actio  non  accrevity  &c, 

^  Djstcr  V,  Battye,  3  Barn.  &  Aid.  R.  448.  In  an  action  on  the  case  against  an 
officer  for  not  returning  an  execution,  plea  of  "  not  guiltj  within/'  &c.,  instead  of  actio 
non  accrecU,  &c.  bad  ;  $emble,  Fisher  v.  Pond,  1  Hill,  (N.  Y.)  B.  672. 

*  Macfazden  v,  Olivant,  6  East,  R.  387. 
s  1  Starkio  on  Slander,  473,  474. 

«  Com.  Di^^  Plead.  1  Har.  &  McHen.  (Md.)  R.  145. 

*  Bucon,  Abr.  Lim.  of  Act. 


320  LIMITATIONS  OF  ACTIONS,  ETC.  [CHAP.  XXVIIL 


CHAPTER   XXVIII. 


JUDICIAL  PROCESS. 


811.  All  that  is  positively  enacted  in  statutes  of  limitation  gen- 
erallyy  is,  that  the  actions  therein  mentioned  shall  be  commenced 
and  sued  within  the  time  limited.  ^^  What  act  of  the  party  com* 
mences  the  suit "  is,  therefore,  a  matter  of  judicial  construction 
and  decision,  entirely.^  Formerly,  in  England,  by  the  general 
rule  in  the  court  of  King's  Bench,  the  BiU  of  Middlesex^  or  latitat^ 
was  a  process  sufficient  to  avoid  the  statute.  The  statute,  it  was 
considered,  did  not  intend  to  bar,  unless  the  party  had  forborne 
during  the  time  limited ;  and  that  if  he  sued  out  a  latitat  within 
the  time  for  obtaining  custody  of  the  defendant,  in  order  that  he 
may  declare  against  him,  there  is  no  forbearance  on  the  part  of 
the  plaintiff,  though,  artificially,  the  bill  upon  the  record  is  the 
first  step.^  As  a  latitat  was  sufficient  to  suspend  the  statute  in  the 
King's  Bench,  so  a  eapias  was  sufficient  in  the  common  pleas  with- 
out suing  out  an  original.^ 

^  The  act  of  limitation  of  32  Hen.  VH.  compntes  the  prescription  from  the  time  ran 
before  the  teste  of  the  writs  therein  mentioned.  But  because  that  would  not  be  a  true 
criterion  of  the  time  of  commencing  suits,  within  the  prorisions  of  the  statute  of  James, 
the  legislature  has  in  the  Utter  purposely  aroided  mentioning  the  teste  of  writs,  the  ex- 
hibiting of  bills,  summoning,  serving,  &c.,  but  leaves  to  every  court  to  say  "  what  act 
of  the  party  commences  the  suit."  Per  Lord  Mansfield,  Henderson  v,  Whi taker,  2  Burr. 
B.  950. 

>  Foster  v.  Bonner,  Cowper,  R.  454 ;  Sid.  R.  52 ;  Garth.  R.  232  ;  8  Mod.  R.  109. 

>  Haven  v,  James,  Willes,  R.  256 ;  15  Yin.  Abr.  103.  By  the  statute  1  &  2  Vict  S  2, 
all  personal  actions  must  now  be  commenced  by  writ  of  summons.  The  writ  is  now 
the  commencement  of  the  action,  and  as  the  record  mentions  the  time  when  the  first 
writ  was  issued,  it  seems  to  be  now  unnecessary  to  reply  that  a  writ  has  been  sued  out 
within  time,  or  to  produce  the  writ  in  evidence.  If,  however,  the  plaint  were  levied  in 
the  first  instance  in  an  inferior  court  in  proper  time,  and  subsequently  removed  to  the 
superior  court,  and  to  the  declaration  in  the  superior  court  the  defendant  plead  the  stat- 
ute (as  the  uniformity  process  act  does  not  in  such  case  apply),  the  plaintiiF  should  re- 
ply and  show  the  proceedings  in  the  inferior  court,  and  the  statute  will  be  barred.  To 
save  the  statute  of  limitations  by  issuing  a  writ,  the  plaintiff  must,  since  the  statute  2 
Will.  IV.,  c.  39,  S  10,  either  arrest  or  serve  the  defendant,  as  the  case  may  be,  or  pro- 
ceed to  or  towards  outlawry  upon  the  writ,  or  get  it  properly  returned  and  entered  of 
record,  and  continued  by  other  writs ;  also  properly  returned,  and  entered  of  record,  as 


CHAP.  XXVm.]  JUDICIAL  PROCESS.  821 

312.  The  general  rule  appears  to  be,  in  this  country,  that  at 
the  time  of  suing  out  of  the  writ,  the  action  commences ;  ^  and 
either,  when  the  writ  is  delivered  to  the  sheriflF,  or  to  his  deputy  ; 
or  when  it  is  sent  to  either  of  them  with  a  bona  fide  intention  to  be 
served  upon  the  defendant,  it  is  considered  to  have  issued.'  It 
has  been  asserted  by  high  authority,  that  the  reporter  of  this  case 
erred  in  his  marginal  note,  in  supposing  that  the  court  meant  to 
decide,  that  it  was  not  necessary  to  prove  that  the  writ  actually 
reached  the  hands  of  the  sherifif.^  By  the  same  authority,  the  de- 
cision in  the  case  of  Beekman  v.  Satterlee,^  in  New  York,  which 
went  to  the  length,  that  the  delivery  of  a  writ  to  the  sheriff  and 
obtaining  his  return  thereon,  was  sufficient  to  save  the  statute, 
though  the  sheriff  had  received  instructions  not  to  serve  it,  was 
questioned ;  ^  and  it  was  said,  that  notwithstanding  that  decision,  it 
could  not  be  thought  that  the  sheriff  was  authorized,  under  his 
oath  of  office,  to  make  a  false  return  upon  the  writ,  by  stating  that 
the  defendant  could  not  be  found  in  his  bailiwick,  when  in  truth 
the  only  reason  why  the  defendant  was  not  arrested  was  because 
the  sheriff  had  been  instructed  by  the  plaintiff  not  to  execute  the 
process  of  the  court.  The  suing  out  of  the  writ,  he  said,  was  un- 
doubtedly the  commencement  of  the  suit ;  but  the  writ  is  not  con- 
sidered as  legally  sued  out  until  it  is  delivered  to  the  sheriff,  with 
authority  to  him  to  serve  it  on  the  defendant,  if  he  can  be  found 

that  statute  (sect  10),  provides  that  no  writ  shall  he  available  to  save  the  statate,  aniesi 
that  he  done.  Besealing  a  writ  to  save  the  statute  is  not  a  reissuing.  Browne  on  Ac- 
tions at  Law,  61 ;  and  vol.  45  Law  Lib.  51 . 

^  Lowry  v,  Lawrence,  1  Caines,  R.  79 ;  Cheetham  v.  Lewis,  3  Johns.  R.  42 ;  Fowler 
V.  Sharp,  15  Id.  3S23;  Badger  v.  Phinney,  15  Mass.  R.  859 ;  Harris  v.  Dennis,  1  Serg. 
&  Rawle,  R.  236 ;  Carpenter  v.  Botterfield,  3  Johns.  Ch.  R.  145 ;  [Hail  v.  Spencer,  1 
Angell,  (R.  L)  17 ;  Kenney  v.  Lee,  10  Texas,  155.  The  action  commences  by  filing 
the  complaint  without  the  issuance  of  summons  thereon.  Sharp  v.  McGuire,  19  Cal. 
577;  Pimental  v,  San  Francisco,  21  Id.  351.  Information  filed  and  the  arrest  and 
recognisance  of  the  oflTender  is  a  commencement  of  a  prosecution.  State  v,  Groome,  10 
Iowa,  (2  With.)  308.  The  process  regularly  delivered  to  the  officer  for  service  is  the 
commencement  of  snic  Evans  v.  Galloway,  20  Ind.  479.  If  the  defendant  dies  after 
suit  brought,  and  after  the  expiration  of  two  years,  the  time  within  which  after  giving 
bonds  an  administrator  cannot  be  sued,  the  administrator  is  summoned  in  to  defend,  he 
cannot  plead  the  statute  of  limitations,  as  the  coming  in  of  the  administrator  to  defend 
is  not  the  commencement  of  the  suit.    13  Allen,  (Mass.)  221. 

*  Burdick  v.  Green,  18  Johns.  (N.  Y.)  R.  14 ;  [Davis  v.  Dnffie,  8  Bosw.  (N.  Y.)  617.] 

*  Per  Chancellor  Walworth,  in  Jackson  v.  Brooks,  in  error,  14  Wend.  (N.  Y.)  R. 
649. 

*  Beekman  r.  Satterlee,  5  Cow.  (N.  Y.)  R.  519. 
^  Jackson  v.  Brooks,  ttqtra, 

21 
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within  his  bailiwick,  or  is  placed  in  his  office,  or  transmitted  to  him 
for  the  purpose  of  being  sued.  It  was  not  absolutely  necessarj,  how- 
ever, said  Chancellor  Walworth,  that  the  writ  should  have  actually 
reached  the  hands  of  the  sheriff,  so  that  the  defendant  could  have 
been  arrested  thereon  before  the  expiration  of  the  time  limited  by 
the  statute  for  the  commencement  of  the  action.  And  such  he 
took  to  be  the  decision  in  Boss  v.  Luther,^  and  in  Burdick  v. 
Green.* 

313.  But  it  has  been  held  that  if  the  plaintiff  would  avoid  the 
bar  of  the  statute  by  having  seasonably  sued  out  process,  which 
failed  of  service  through  inevitable  accident  in  the  transportation 
by  mail,  it  is  incumbent  on  him  to  show,  that  he  previously  ascer- 
tained the  course  of  the  mail,  and  that  a  letter  inclosing  the  pre- 
cept, and  properly  directed,  was  put  into  the  post-office  sufficiently 
early  to  have  reached  the  officer,  by  the  ordinary  route,  in  season 
for  legal  service.  The  court,  in  this  case,  said  that,  if  from  any 
consideration,  the  plaintiff  saw  jfit  to  send  his  writ  for  service  even 
to  a  remote  town  in  the  county,  he  had  a  right  so  to  do,  and  was 
not  to  be  prejudiced  thereby,  provided  he  sent  it  in  such  season  as 
that  by  due  and  usual  course  of  mail  to  such  town,  the  precept 
would  reach  the  officer  sufficiently  early  for  legal  service.  This, 
the  court  held,  he  must  show  as  a  necessary  link  in  the  chain  of 
evidence  ;  for  if  the  letter  was  not  seasonably  put  into  the  office, 
then  its  non-arrival  cannot,  by  the  party  sending  it,  be  attributed 
to  inevitable  accident.® 

1  Ross  V.  Lnther,  4  Cow.  (N.  T.)  R.  158.    . 

*  Burdick  v.  Green,  tupraf  k  ^\2.  [Delivering  a  claim  to  a  jasdoe  of  the  peace,  with 
directions  to  issae  a  summons,  is  not  a  commencement  of  the  suit    14  Texas,  6.] 

>  Jewett  t;.  Greene,  8  Greenl.  (Me.)  R.  447.  It  was  held,  in  Vermont,  that  the  taking 
out  of  the  writ  is  the  commencement  of  the  process,  to  avoid  the  statute,  if  it  be  served 
in  time  for  the  next  court  to  which  it  is  returnable.  Allen  v,  Mann,  1  Chip.  (Vt) 
R.  94.  The  Revised  Statutes  of  Massachusetts  provide,  that  if  any  action  duly  com- 
menced within  the  time  shall  fail  of  a  sufficient  service  or  return,  by  unavoidable  acci- 
dent, or  default  or  neglect  of  the  officer,  the  plaiotiflT  may  commence  a  new  action 
within  one  year.  (See  Appendix,  p.  li.)  [And  where  on  the  31st  of  August,  1844,  A. 
sued  out  a  writ  against  D.,  on  a  note  dated  September  15, 1838,  payable  on  demand,  and 
described  D.,  in  the  writ,  as  of  P.  in  the  county  of  B.,  where  he  formerly  resided,  though 
he  had  removed  to  M.,  in  the  county  of  P.,  about  two  years  before^  without  A.'s  knowl- 
edge ;  and  the  writ  was  delivered  to  an  officer  in  the  county  of  B.,  near  the  last  day  of 
service,  who  made  return  thereon  that  he  could  not  find  D.  in  his  precinct ;  and  on  the 
31st  of  December,  1844,  A  sued  out  another  writ  against  D„  on  the  same  note,  and 
caused  it  to  be  served  and  entered  in  court :  —  Held,  under  the  foregoing  provision,  that 
the  first  action  was  duly  commenced,  and  that  it  failed  of  a  sufficient  service  by  an  una- 
voidable accident,  and  that  the  second  action  was  saved  from  the  operation  of  the  stat- 
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814.  A  capias  issuing  to  the  sheriff  of  a  county  different  fronoi 
that  in  which  the  defendant  resides  is,  it  has  been  held,  »  good 
commencement  of  a  suit  to  save  the  statute.^  Chancellor  Wal- 
worth, in  giving  his  opinion  to  this  effect,  relied  upon  Bremion  v. 
Evelyn,*  and  Hall  v.  Wybourn,'  in  which  cases  it  seems  to  have 
been  conceded  by  the  court  that  a  plaintiff  might  file  an  original^ 
or  sue  out  a  latitat^  for  the  mere  purpose  of  saving  the  statute, 
although  the  defendant  was  out  of  the  realm,  so  that  the  process 
could  not  be  made  effectual  against  him,  except  by  a  continuance 
thereof  after  his  return.  Such,  says  the  Chancellor,  appears  to 
have  been  the  practice  both  in  this  country  and  in  England,  pre- 
vious to  the  Revolution,  and  in  New  York,  down  to  the  time  of  the 
operation  of  the  Revised  Statutes  of  that  State.  The  plaintiff 
having  complied  with  all  the  necessary  forms  to  continue  the 
process,  with  a  view  to  declare  against  the  defendant,  upon  the 
promises  laid  in  the  declaration,  at  a  subsequent  time,  when  the 
defendant  should  have  actually  appeared  in  the  suit  thus  formally 
commenced,  the  Chancellor  thought  it  was  competent  for  the 
defendant  to  tender  an  issue  of  fact  upon  the  question  whether  the 
plaintiff  intended  to  have  the  writ  served,  when  he  did  no  act,  and 
gave  no  instructions  to  prevent  the  sheriff  from  serving  the  same, 
if  the  defendant  had  been  found  in  his  bailiwick  at  any  time 
before  the  return  day  of  the  capias  sued  out. 

315.  Though  the  issuing  of  the  writ  is  regarded  as  a  sufficient 
commencement  of  the  action,  yet  the  date  of  it  is  not  conclusive 
as  to  the  time  when  it  was  taken  out ;  and  Lord  Mansfield  said,  in 
Henderson  v.  Baker ,^  that  the  courts  had  uniformly  held  for  one 
hundred  and  fifty  years,  that  where  it  became  material  to  dis- 

ute  of  limitations.  Bollock  v.  Dean,  12  Met.  (Mass.)  15.  In  North  Carolina  the 
new  writ  must  be  retamable  at  the  next  term  of  coart  Fullbright  v.  Tritt,  2  Dev. 
and  Bat.  491 ;  Hanna  v.  Ingram,  8  Jones  (Law),  55.]  And  in  Maine,  in  sach  case, 
within  six  months,  in  respect  to  a  real  or  mixed  action.  (Appendix,  p.  xxxviii.)  In 
Vermont,  within  one  year,  in  any  action.  (Appendix,  p.  xlii.)  In  New  York,  it  shall 
be  competent  for  the  defendant  to  prove  on  the  trial,  that  the  process  instituted  by  the 
plaintiff  was  not  issued  with  the  intent  required  by  law,  &c.  (Appendix,  p.  Ixir.)  [In 
Arkansas,  the  issuance  of  the  writ  is  the  commencement  of  the  action.  State  Bank  v. 
Cason,  5  £ng.  (Ark.)  479.  In  Connecticut,  the  service.  Sandford  &.  Dick,  17  Conn. 
213.] 

^  Jackson  v.  Brooks,  14  Wend.  (N.  T.)  R.  649,  in  the  Court  of  Errors, ^urtoen  of  the 
judges  (with  Walworth,  Chancellor),  to  iwdvt. 

>  1  Leyinz,  B.  111. 

«  Carth.  R  136. 

*  Henderson  v.  Baker,  2  Burr.  R.  950. 
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tinguish,  they  would  consider  the  day  when  the  writ  was  taken  out 
as  th«  mbstance^  and  the  teste  the  form  ;  ^  and  it  would^  he  said, 
'^  be  most  extraordinary  and  unequitable,"  not  to  allow  the  pre- 
sumption that  the  plaintiff  commenced  his  process  seasonably,  *^  to 
be  rebutted  by  the  defendant,  by  showing,  that  in  real  truth  the 
time  was  run  before  the  plaintiff  took  any  step."  ^  All  writs  in 
England  are  supposed  by  fiction  in  law  to  issue  in  term ;  but 
where  it  is  necessary,  with  a  view  to  the  statute  of  limitations,  that 
the  exact  time  should  appear,  the  parties  may  show,  that  in  fact, 
the  writ  issued  in  vacation.^  In  Ford  v.  Phillips,  in  Massachu- 
setts,^ the  court  speak  of  a  fact  which  took  place  *^  after  the  action 
was  commenced,  and  before  the  writ  was  served,*^  ^  "  It  has  cer- 
tainly," says  Putnam,  J.,  in  giving  the  court's  opinion  in  Oai*dner 
V.  Webber  ^  (in  which  the  question  was,  whether  the  date  or  the 
service  of  the  writ  is  the  commencement  of  the  action),  ^^  been 
understood  in  Massachusetts,  that  the  day  of  the  date  was  the 
commencement  of  the  action."  But,  he  added  :  ^^  It  is  prima  facie 
evidence  only,  and  admits  of  evidence  to  rebut  the  presumption 
arising  from  the  date ;  but  until  rebutted,  the  presumption  is  to 
prevail,  that  the  true  date  appears ;  and  .that  date  is  the  com- 
mencement of  the  suit."  That  the  date  is  not  conclusive,  has  also 
been  held  in  Maine,^  and  in  New  Hampshire.^ 

^  Chief  Justice  Kel/nge  is  reported  to  hare  said  that  the  time  when  a  latitat  is  sned 
forth  is  trareTsahle,  and  may  be  averred  otherwise  than  according  to  the  teste ;  which 
was  agreed  by  the  whole  court ;  for  a  relation  shall  not  work  a  wrong.  If  a  man  be 
taken  in  the  vacation  by  a  warrant  witbont  writ,  and  a  latitat  be  procured,  tested  in  the 
preceding  term,  it  shall  not  discharge  the  wrong  done  after  the  teste,  and  before  the 
actual  taking  out  of  the  writ ;  but  the  plaintiff  may  take  issue,  when  it  was  prosecuted 
in  truth.  2  Keb.  R.  198.  Where  the  arrest  is  before  the  actual  suing  out  of  the  writ, 
it  has  been  often  determined  that  it  cannot  be  justified ;  and  that  the  day  when  it  issued 
may  be  averred,  notwithstanding  the  teste  is  before  the  arrest  Bilton  v.  Johnson, 
Ld.  Raym.  R.  161 ;  Hen  way  v.  Menrey,  1  Vent  R.  28;  Channcey  v.  Rutter,  3  Keb. 
R.  213. 

'  It  is  not  sufficient  that  the  writ  bears  teffe  before  the  expiration  of  the  six  years ;  it 
must  be  bona  JUU  taken  out ;  and  the  time  may  be  averred  and  shown,  notwithstanding 
the  te$t€.    6  Com.  Dig.  539. 

*  Lester  v,  Jenkins,  8  Bam.  &  Cress.  R.  389 ;  Morris  v.  Pngh,  3  Burr.  R.  1241.  See 
also  authorities  to  Cowen  &  Hill's  notes  to  Phillips  on  Evidence,  Part  II.  p.  1077.  As 
between  parties  and  privies,  the  exact  hour  when  an  execution  issued  may  bo  shown  by 
parol,  notwithstanding  its  date,  for  the  purpose  of  establishing  that  it  issued  too  soon. 
Allen  V.  Portland  Stage  Company,  8  Greenl.  (Me.)  R.  207. 

*  Fonl  V.  Phillips,  1  Pick.  (Mass.)  R.  202. 

*  See  also  Badger  o,  Phinney,  15  Mass.  R.  364. 

>  Gardner  v,  Webber,  17  Pick.  (Mass.)  R.  407. 
T  Johnson  v.  Farwell,  7  Qreenl.  (Me.)  R.  370. 

>  Society  for  Prop,  the  Gospel,  &c.  v.  Whitoomb,  2  N.  Hamp.  R.  227.  ' 
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316.  The  filing  of  a  claim  in  set-off  by  a  defendant,  it  was  held 
in  Massachusetts,  is  equivalent  to  the  commencement  of  an  action 
thereon  so  far  as  regards  the  statute  ;  and  if  the  plaintiff  discon- 
tinues his  action,  the  defen«i^ant  maj  prevent  his  claim  from  being 
barred  by  the  statute,  by  commencing  an  action  thereon  within 
three  months  afterwards,  agreeably  to  the  statute  of  1793,  although 
the  time  of  limitation  has  expired.^ 

317.  If  a  writ  issue  against  two,  and  be  served  upon  one  only, 
and  an  alias  writ  subsequently  issue,  which  is  served  upon  both, 
this  is  for  all  purposes  a  new  action,  and  not  a  continuance  of  the 
first,  so  as  to  avoid  the  operation  of  the  statute.^  Where  a  writ 
was  issued  against  A,  within  six  years  from  the  time  of  the  cause 
of  action  accrued,  and  the  plaintiff's  attorney,  finding  that  the 
demand  was  on  a  partnership  account  against  A  and  B,  filed  his 
declaration  against  A  and  B,  as  of  the  day  of  the  term  on  which 
the  writ  was  returnable,  which  was  after  six  years  had  elapsed, 
and  A  pleaded  the  statute,  it  was  held  to  be  the  commencement 
of  a  suit  within  six  years.  But  this  was  because  the  variance 
between  the  writ  and  the  declaration  was  not  taken  advantage  of 
in  proper  time.  The  writ,  the  court  said,  issued  within  six  years, 
and  the  declaration  was  to  be  considered  as  a  continuation  of  the 
same  w^it,  so  that  the  statute  was  no  bar.^ 

318.  In  England,  the  Icttitat  and  clausum  /regit  are  both  writs 
of  trespass,  and  by  the  practice  (at  least  formerly)  of  the  King's 
Bench  and  Common  Pleas,  the  plaintiff  may  ground  upon  them  a 

1  Hunt  V.  Spaldinsr,  18  Pick.  R  521.  In  Maryland,  it  has  been  held  that  the  docket- 
ing of  an  action,  with  directions  to  the  clerk  to  issue  the  necessary  process,  will  arretot 
the  currency  of  the  statute,  whether  such  process  is  issued  or  not  Bank  of  United 
States  V.  Lyle,  10  Gill  &  Johns.  (Md.)  R.  326. 

^  Magaw  V.  Clark,  6  Watts,  (Penn.)  R.  528.  [A  brought  suit  before  a  justice  of  the 
peace  on  a  joint  debt  against  B  &  C.  B  was  served  with  process,  appeared,  and  judg* 
ment  was  given  against  him.  NuUa  bona  being  returned  on  execution,  A  sued  C  on  the 
same  debt  before  another  justice.  Held,  no  continuance  of  the  first  action.  Wann  v. 
Pattengale,  14  Penn.  St  (2  Harris,)  313.  But  in  New  York,  a  joint  debtor  prosecuted 
upon  a  judgment,  obtained  without  notice  to  him,  cannot  plead  the  statute.  Under  the 
practice  of  that  State,  a  judgment  binds  joint  defendants  not  served  with  process. 
White  V.  Ward,  35  Barb.  (N.  Y.)  637.] 

*  Garland  v.  Chattel,  12  Johns.  (N.  Y.)  R.  430.  [And  see  also,  to  same  effect, 
Woodward  t;.  Ware,  37  Me.  (2  Heath,)  563;  Hemphill  v.  McClimans,  24  Penn.  St.  367. 
The  amendment  of  a  declaration  relates  back  to  the  time  of  the  commencement  of  the 
suit  Agee  v.  Williams,  SO  Ala.  636 ;  Bradford  v.  Edwards,  32  Ala.  628.  But  contra, 
Lagow  V,  Neilson,  10  Ind.  183.  The  time  when  a  new  party  is  brought  in  by  an 
amendment  is  the  commencement  of  the  suit  as  to  him.  Brown  v»  Qoolsby,  34  Miss, 
(5  George,)  437.] 
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declaration  in  any  personal  action.  This  accounts  for  the  rule, 
that  when  the  action  is  commenced,  ii  mu%t  he  duly  continued^  in 
order  to  avoid  the  statute.  That  is,  if  the  writ  is  returned  non  est 
inventus^  the  writ  and  the  return  must  be  entered  in  the  office,  as 
of  the  term  the  writ  is  returnable,  so  that  when  the  plaintiff  issues 
another  writ,  and  the  defendant  pleads  the  statute,  the  plaintiff 
may  reply  the  suing  out  and  the  return  of  the  former  writ,  and 
that  the  same  has  been  continued  from  term  to  term.  And  all  the 
continuances  must  be  regularly  entered  on  the  roll.  It  is  likewise 
necessary  that  the  plaintiff  shall  show  the  first  writ  to  be  returned, 
and  upon  this  return,  the  continuances  may  be  made,  although 
another  writ  has  not  been  taken  out.  The  plaintiff  may  show, 
that  the  cause  has  been  regularly  continued  by  vice  comes  non  misit 
hrevcy  from  the  return  of  the  writ  to  the  time  of  declaring.^  It 
seems  to  be  generally  agreed,  however,  that  where  an  original  is 
replied  to  the  plea  of  the  statute,  it  is  sufficient  to  show  when  the 
writ  issued,  without  any  continuances ;  and  that  it  is  only  where 
the  process  is  like  that  of  the  King's  Bench  and  Common  Pleas, 
that  the  continuances  must  be  set  forth,  to  be  entered  to  the  time 
of  filing  the  declaration,  in  order  to  show  that  it  was  for  the  same 
cause  of  action,^  And  this  gives  rise  to  the  question,  whether  the 
writs  of  capias  or  summons^  in  this  country,  resemble  more  the 
original  writs  in  England,  or  the  latitat  and  clau9um  f regit.  We 
have  seen  that  the  latitat  and  clausum  f regit  are  both  writs  of  tres- 
pasSy  and  that  the  plaintiff  may  ground  upon  them  declarations  in 
any  personal  actions.  But  when  the  declaration  is  in  assumpsit^ 
for  instance,  a  writ  of  trespass^  issued  within  the  six  years,  could 
not  be  presumed  to  be  a  writ  which  issued  in  that  cause,  unless  it 
was  further  shown,  in  the  replication,  that  it  was  taken  out  with 
an  intention  of  declaring  in  that  action ;  and  as  evidence  of  that 
intention,  the  continuances  were  entered  from  the  time  of  issuing 
it  to  the  time  of  filing  the  declaration.  In  case  of  an  original, 
however,  proper  to  the  action^  that  ceremony  can  never  be  consid- 
ered as  necessary,  because,  if  the  declaration  was  in  (Msumpsit,  the 
original  would  show,  that  it  was  issued  in  case.  If  the  declara- 
tion was  upon  a  bond^  the  original  would  show  it  was  issued  in 
debt^  and  consequently  that  it  was  a  proper  and  legal  foundation  of 

1  Bui,  N.  P,  151 ;   1  Tidd,  Prac.  91 ;  Karver  v.  James,  Willes,  R.  257;  Harris  v, 

Wolford,  eTermB.  617. 
s  Smith  V.  Bower,  3  Teiio  B.  662;  Beekman  v,  Satterlee,  5  Cowen,  (N.  Y.)  B.  519 
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the  action.  And  such  being  the  correspondence  between  the  writ 
and  declaration  y  it  must  be  presumed  that  they  were  for  the  same 
cause  of  action,  unless  the  contrary  is  shown.  And  that  this  is  the 
reason  of  the  distinction  between  originals  and  the  writs  of  latitat^ 
and  clausum  fregity  will  appear  from  this ;  that  whenever  the  writ 
which  commences  the  action  is  of  such  a  nature  as  to  correspond 
with  the  declaration,  it  is  sufficient  to  set  it  forth  without  the  con- 
tinuances, although  it  be  not  an  original.^  In  the  State  of  Penn- 
sylvania, therefore,  where  the  writs  of  capitis  and  summons  always 
specify  the  nature  of  the  action,  which  is  to  be  declared'  upon, 
it  is  held,  that  it  is  not  necessary  to  observe  the  ceremony  of  enter- 
ing continuances,  in  order  to  prevent  the  bar  of  the  statute  of 
limitations.^  The  practice  in  that  State  is  to  continue  the  process 
by  an  alias  or  a  plurieSj  even  after  the  intervention  of  more  than 
one  term.' 

319.  In  New  York,  a  plaintiff  cannot  avail  himself  of  a  capias 
issued  to  save  the  statute,  although  the  same  was  regularly  re- 
turned, entered  on  a  continuance  roll,  and  the  continuances  carried 
down  to  the  time  of  the  issuing  of  the  process  on  which  the  de- 
fendant was  arrested  ;  unless  he  shows  that  the  process  on  which 
the  arrest  was  made  is  a  continuation  of  the  process  originally 
issued,  as  tliat  it  is  an  alias  or  plurieSy  &c.  Tlie  continuation  of 
the  suit  must  be  proved^  and  will  not  be  presumed.^ 

320.  In  another  case  in  New  York,  where,  to  a  plea  of  the  stat- 
ute, that  the  defendants  did  not  promise  within  six  years,  before 
the  commencement  of  the  suit,  and  the  plaintiffs  replied,  that  they 
did  promise  within  six  years,  and  on  the  trial  of  the  cause,  proved 
the  suing  out  of  a  capias  before  the  accruing  of  the  statute,  but 

1  ScUosBer  t;.  Lesher,  1  Dallas,  (Penn.)  B.  411.  And  see  Johnson  v,  Farwell,  7 
Greenl.  (Me.)  R.  370 ;  Mayo  v,  Rogers,  14  East,  B.  538. 

'  Schlosser  r.  Lesher,  1  Dallas,  R.  411.  A  second  writ,  in  Sooth  Carolina,  cannot 
bo  considered  as  an  a/ta«,  if  it  be  issued  more  than  a  year  after  the  first,  and  all  the  inter- 
mediate  writs  most  be  regnlarly  lodged  with  the  sheriff,  and  cannot,  at  a  subsequent 
period,  be  made  oot,  so  as  to  fill  up  the  intermediate  numbers,  to  prevent  the  statute. 
The  means  which  apply  to  the  English  rule  of  making  out  the  continuances  out  of 
court,  namely,  the  expense  and  inconvenience  of  purchasing  a  new  original,  the  court 
said,  did  not  apply  in  that  State,  and  a  different  practice  prevailed  in  it.  State  Bank  r. 
Baker,  8  M'Cord,  (S.  C.)  R.  281.  See  also  Parker  v.  Grayson,  1  Nott  &  M'Cord, 
(S.  C.)  B.  173. 

*  Pennock  p.  Hart,  8  Seig.  &  Rawle,  (Penn.)  R.  369. 

*  Soulden  v.  Van  Rensellaer,  3  Wend.  (N.  Y.)  R.  472.  See  also  Beekman  t;.  Sat- 
terlee,  5  Cowen,  (N.  T.)  B.  519;  Bank  of  Orange  Co.  v.  Knight,  14  Wend.  (N.  T.) 
B.  83. 
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failed  to  produce  the  writ  of  testatum  capias  (or  an  authenticated 
copy  thereof)  whereon  the  defendants  were  arrested,  and  a  verdict 
passed  for  the  defendants,  and  such  verdict  was  approved  by  the 
court ;  on  a  motion  for  a  new  trial,  and  on  production  of  a  certi- 
fied copy  of  the  testatum  capias^  the  verdict  was  set  aside  on  pay- 
ment of  the  costs  of  the  trial,  and  of  all  subsequent  proceedings, 
on  the  ground,  that  without  such  relief,  the  plaintiffs  would  lose 
their  debt.  If,  however,  the  defendant,  instead  of  pleading  as  in 
this  case,  that  the  cause  of  action  did  not  accrue  within  six  years 
before  the  exhibiting  of  the  plaintiff's  bill,  and  the  bill  or  declara- 
tion was  not  in  fact  filed  until  more  than  six  years  after  the  accruing 
of  the  cause  of  action,  then  the  plaintifi*  would  have  been  bound  to 
reply  specially  the  suing  out  of  the  first  process  within  the  six 
years,  and  by  proper  continuances,  connect  it  with  the  process  on 
which  the  defendant  was  arrested.^ 

321.  It  was  argued,  on  another  occasion,  in  the  Supreme  Court 
of  the  State  of  New  York,  in  favor  of  a  new  trial,  that  the  plain- 
ti£f  failed  to  maintain  the  issue  upon  the  statute,  on  account  of  the 
lapse  of  time  between  the  issuing  of  the  first  capias  and  the  testa- 
turn  capias  ;  that  the  intermediate  time  could  not  exceed  six  years ; 
that  the  issuing  of  the  original  capias  ought  not  to  be  more  than 
equivalent  to  a  new  promise,  which  would  continue  in  force  for  six 
years  only  ;  that  all  the  intermediate  process  stated  by  the  contin- 
uance roll  are  said  to  be  a  fiction,  which  should  not  in  justice  be 
allowed  to  avail  for  more  than  six  years.  Mr.  J.  Gowen,  in  behalf 
of  the  court,  said :  ^^  The  continuance  roll  being  produced,  it  im- 
ports absolute  verity,  like  any  other  record,  and  surely  cannot  be 
contracted  even  by  parol,  much  less  by  the  assumption  that  it  is 
false.  Non  constat  that  a  capias  may  not  have  been  regularly  con- 
tinued in  truth  during  the  whole  time.  If  the  record  was  improp- 
erly made  and  filed,  the  course  was  to  move  that  it  be  set  aside  for 
irregularity."  In  this  case,  seventeen  years  elapsed  between  the 
issuing  of  the  capias  and  of  the  testatum  capias.^ 

822.  In  order  to  save  the  statute  on  the  ground  of  uneocecuted 
process^  in  New  York,  the  plaintiff  must  reply,  that  process  was 
sued  out  and  returned,  non  est^  and  connect  it  by  continuances  with 
the  immediate  process,  on  which  the  defendant  was  arrested.^ 

1  Bank  of  Orange  Connty,  tupra, 

*  Ontario  Bank  of  Rathbarn,  20  Wend.  (N.  Y.)  R.  291. 

s  BaskioB  v.  Wilson,  6  Cowen,  (N.  Y.)  K.  471. 
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823.  The  fourth  section  of  the  statute  of  James  provides,  that, 
^^  if,  in  an7  of  the  said  actions  or  suits,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for 
the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the 
judgment  be  given  again^^t  the  plaintiff,  that  he  take  nothing  by 
his  plaint,  writ,  or  bill,"  that  in  all  such  cases,  the  plaintiff,  his 
heirs,  &c.  may  commence  a  new  action  from  time  to  time,  within 
a  year,  and  not  after :  and  the  same  provision  includes  outlawry 
reversed.  Whenever  this  provision  is  replied,  it  has  been  no  ob- 
jection, that  the  damages  in  the  former  action  are  laid  at  a  differ- 
ent sum,  or  that  the  ventLe  was  in  a  different  county,  if  it  be 
averred,  that  both  actions  were  on  the  same  promise,  and  for  the 
same  cause  of  action ;  for  the  amount  of  damages  need  not  be 
proved,  and  actions  of  assumpsit  are  transitory.^  The  words  of 
the  section  have  been  followed  strictly ;  and  the  time,  it  has  been 
held,  within  which  a  new  action  must  be  commenced,  is  to  be 
computed  from  the  day  on  which  judgment  was  reversed,  and  not 
from  the  end  of  term  of  the  court.* 

324.  The  plaintiff  sued  the  defendant,  as  administrator,  on  a 
simple  contract  debt  due  from  the  intestate,  recovered  judgment 
and  took  out  execution,  on  which  the  officer  returned  nulla  bona. 
The  plaintiff  then  sued  out  a  scire  facias  against  the  defendant, 
suggesting  waste ;  and  while  the  scire  facias  was  pending,  the  let- 
ter of  administration  was  adjudged  to  be  void,  and  a  new  letter  of 
administration  was  granted  to  the  defendant.  A  plea  puis  dar^ 
rein  continiLance^  alleging  the  invalidity  of  the  plaintiff's  judgment, 
by  reason  of  the  nullity  of  the  first  letter  of  administration,  was 
supported  as  a  bar  to  the  scire  facias^  and  within  a  year  after  this 
decision,  but  more  than  six  years  after  the  debt  accrued,  the  plain- 
tiff brought  a  new  action  against  the  defendant.  It  was  held  that 
this  action  was  maintainable,  within  a  proper  construction  of  the 

^  Ld.  Raym.  R.  434.  [The  new  action  may  be  different  in  form  if  for  the  same 
canse.    Toung  v.  Davis,  SO  Ala.  213.] 

'  Com.  Dig.  Action  on  the  Case  upon  Assumpsit;  Lawea  on  Pleading,  561  ;  Finch 
V.  Lamb,  Cro.  Car.  294.  And  see  Drane  v.  Hedges,  1  Harr.  &  McHen.  (Md.)  R. ; 
Lynch  v.  Withers,  2  Bay,  (S.  C.)  118;  Irins  v.  Schooley,  3  Harrison,  (N.  J.)  R.  269. 
[The  Alabama  act,  authorising  action  to  be  commenced  within  a  year  after  a  reversal 
of  a  previous  judgment,  applies  to  a  case  where,  by  the  action  of  the  inferior  court,  the 
cause  was  discontinued  as  to  two  of  the  defendants,  and  thus  caused  a  reversal  of  the 
judgment  as  to  the  other  defendant,  although  the  case  is  not  within  the  letter  of  the 
statute.  Givens  t;.  Robbins,  11  Ala.  156.  But  an  action  at  law  cannot  be  so  com* 
menced  after  the  dismissal  of  a  bill  in  clianoery.    Roland  v.  Logan,  18  Ala.  307.] 
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proviso  in  the  statute,  namely,  that,  if  a  judgment  for  the  plain- 
tiff be  reversed,  by  reason  of  error,  or  be  given  against  him  for 
matter  alleged  in  arrest  of  judgment,  after  a  verdict  in  his  favor, 
he  may,  within  a  year,  commence  a  new  action.^ 

825.  If  an  action  be  commenced  within  six  years,  and  by  the 
death  of  one  of  the  parties^  the  action  is  abated^  the  statute  has 
been  so  construed,  that  a  new  action  may  be  commenced  though 
the  six  years  have  expired.^  In  such  case,  however,  the  new 
action  must  be  commenced  within  a  reasonable  time.  In  deciding 
upon  what  is  a  reasonable  time,  the  courts  have  followed  the 
equity  of  the  views  of  the  legislature,  as  expressed  in  the  above- 
mentioned  section  of  the  statute  of  James,  in  respect  to  the  rever- 
sal of  judgments,  which  prescribes  one  year.  "Though,"  said 
Chief  Justice  Treby,  "  the  statute  binds  the  right  of  the  party, 
and  therefore  ought  to  be  taken  strictly,  yet  the  party  shall  be 
bound  to  some  reasonable  time  ;  and  a  year  being  the  time  which 
the  law  in  many  cases  adjudged  reasonable,  therefore,  if  a  writ  be 
brought  within  six  years,  although  it  be  discontinued  by  death, 
&c.,  aud  the  six  years  expire,  yet  the  statute  of  limitations  will 
not  be  a  bar,  if  another  be  commenced  in  a  reasonable  time ;  and 
a  year  shall  be  said  to  be  a  reasonable  time."^  That  the  plaintiff 
is  entitled  to  a  reasonable  time  in  such  an  event,  and  that  one 
year  is  a  reasonable  time,  has  been  repeatedly  recognized  in  this 
country.  Chief  Justice  Kent  adopted  the  rule  as  above  laid  down, 
though  there  was,  he  said,  no  established  rule.^    It  would  seem, 

1  CoflSn  17.  Cottle,  16  Pick.  (Mass.)  R.  883.  [Where  the  original  trustees  of  the  Real 
Estate  Bank  commenced  suit  on  a  claim  not  barred  bj  the  statute,  and  after  the  limited 
time  had  expired,  became  nonsuit,  and  suit  was  afterwards  commenced  by  the  residuary 
trustees,  it  was  held  that  the  bar  of  the  statute  was  saved  by  the  first  suit.  James  v. 
Biscoe,  5  Eng.  (Ark.)  184.  But  where  an  action  was  commenced  by  A,  as  adminis- 
trator of  B,  and  continued  from  term  to  term,  and  afterwards  the  administration  was 
revoked  and  granted  to  C,  who  commenced  a  new  suit  for  the  same  cause  of  action,  it 
was  held  that  the  latter  could  not  be  considered  the  same  action  as  the  former,  and  was 
barred.    Bennington  v.  Dinsmore,  2  Gill,  (Md.)  348.] 

2  6  Com.  Dig.  344;  [Baker  v.  Baker,  13  B.  Mon.  (Ky.)  406.] 

*  1  Ld.  Raym.  R.  434.  [The  reasonable  time  dates  from  the  granting  of  letters  of 
administration.  Curlewis  v.  Momington,  40  Eng.  Law.  &  Eq.  125.  So,  where  a  de- 
fendant  pleaded  partnership,  and  the  suit  was  abated,  and  within  a  year  and  a  day  after 
the  abatement  the  plaintiff  brought  a  second  suit.  Downing  v.  Lindsey,  2  Barr,  (Penn.) 
382.  But  in  a  case  somewhat  similar  in  England,  the  court  set  aside  a  nonsuit,  and 
allowed  the  plaintiff  to  amend,  to  prevent  the  operation  of  the  statute.  Crawford  v. 
Cocks,  3  Eng.  Law  &  Eq.  594.    See  also  Came  v.  Malins,  6  Id.  568.] 

*  Jackson  v.  Horton,  2  Caines,  (N.  Y.)  R.  205.    And  see  also  Schermerhom  v. 
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says  Nelson,  J.,  in  Huntington  v.  BrinckerhofT,^  from  the  para- 
graph in  Buller*s  Nisi  Prius,^  that  this  equitable  construction  is 
only  applicable  where  the  plaintiff  died  before  the  expiration  of 
the  six  years ;  but  this  is,  undoubtedly,  he  said,  an  error,  as  will 
appear  from  the  authorities.  Three  of  the  judges,  he  said,  fell 
into  the  same  error,  in  Jackson  v.  Horton,^  the  point  not  being 
material,  and  their  attention  not  particularly  turned  to  it.  Kent, 
Ch.  J.,  he  said,  however,  states  the  law  in  that  case  with  accuracy. 

826.  If  an  executor  sue  upon  a  promissory  note  made  to  the 
testator,  and  die  before  judgment,  and  six  years  from  the  original 
cause  of  action  expired,  and  his  executor  bring  a  new  action  in 
four  years  after  the  first  executor's  death,  it  was  held  he  was 
barred.*  Upon  the  death  of  an  assignee  under  the  old  bankrupt 
act  of  the  United  States,  a  right  of  action  on  a  debt  due  to  the 
bankrupt,  vested  in  the  executor  of  the  assignee ;  and  if  an  ex- 
ecutor in  such  case  do  not  cause  himself  to  be  made  party  to  a 
suit  brought  in  the  lifetime,  and  in  the  name  of  the  testator,  and 
pending  at  his  death,  it  is  to  be  considered  as  a  voluntary  aban- 
donment of  the  action,  so  as  to  exclude  the  executor  from  the 
equity  of  the  exceptions  to  the  statute.^ 

827.  According  to  the  tenor  of  the  reasoning  in  the  cases  gen- 
erally, and  according  to  the  express  words  of  the  Supreme  Court 
of  the  United  States,  namely,  that  ^Mn  no  case  of  a  voluntary 
abandonment  of  an  action,  has  an  exception  to  the  statute  been 
supported,"^  if  pending  an  action  by  a  feme  sole,  the  six  years 
expire,  and  the  suit  abates  by  her  marriage,  she  would  be  ex- 
cluded from  the  equity  of  the  exception.  It  is  stated,  however, 
in  Saunders,^  that  if  an  action  be  brought  by  a  feme  sole  within 
six  years,  and  pending  the  action,  the  six  years  expire,  and  then 
she  marries,  whereby  the  suit  abates,  it  has  been  holden,  that  she 
and  her  husband  may  recently  bring  a  new  action  within  the 
equity  of  the  statute;    though  the  second  action  cannot  in  the 

Schermerhom,  5  Wend.  (N.  T.)  R.  513 ;  Huntington  v.  BrinckerhofT,  10  Id.  278 ; 
Barker  i;.  Mullard,  16  Id.  572;  Richards  v,  Maryland  Insnrance  Company,  8  Cranch, 
(U.  S.)  R.  84  ;  Brown  v.  Putney,  7  Wash.  (Va.)  R.  302. 

1  Huntintrton  v.  Brinckerhoff;  10  Wend.  (N.  Y.)  R.  278. 

«  Page,  R.  150. 

'  Jackson  v.  Horton,  2  Caines,  (N.  T.)  R.  205. 

*  Wilcox  V.  Hupgins,  2  Stra.  R.  907. 

*  Richards  «t  a/,  v.  Maryland  Int.  Co.,  8  Cranch,  (U.  8.)  R.  84. 

*  Ibid. 

1  2  Wms.  8aand.  R.  64,  h. 
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nature  of  the  thing  be  considered  a  continuance  of  the  former 
writ.  The  annotator  (Mr.  Sergeant  Williams)  then  proceeds  to 
state :  ^'  As  where  F.,  and  E.  his  wife,  administratrix  of  J.  E.,  her 
late  husband,  brought  their  bill  in  the  King's  Bench  against  the 
defendant  for  money  laid  out  by  the  intestate ;  the  defendant 
pleaded  non  assumpsit  infra^  &c. ;  the  plaintiffs  replied  that  E. 
when  a  widow,  to  wit,  on  such  a  day,  brought  her  original  writ, 
and  before  tlie  return  she  married  P.,  and  they  recently  afterwards 
exhibited  their  bill  against  the  defendant,  rejoinder  that  E.  mar- 
ried T.  J.,  who  was  alive  at  the  time  of  issuing  the  original ;  the 
plaintiffs  surrejoined  and  tendered  an  issue ;  to  which  the  defend- 
ant demurred  ;  upon  judgment  given  for  the  plaintiff  in  the  King's 
Bench  without  argument,  a  writ  of  error  was  brought  in  the  Ex- 
chequer Chamber,  where  it  was  argued  for  the  plaintiffs  in  error, 
that  the  suit  was  abated  by  marriage,  the  voluntary  act  of  the 
party ;  that  the  statute  of  limitations  was  a  law  of  peace  for  the 
security  of  property,  and  ought  not  to  be  extended  by  equity ; 
besides  a  suit  commenced  by  bill  cannot  be  continued  by  original. 
It  was  insisted  for  the  defendants  in  error,  that  the  new  suit  was 
brought  within  a  reasonable  time^  namely,  within  two  terms,  where* 
as  it  has  been  holden  that  a  year  is  a  reasonable  time.  By  the 
court :  The  statute  has  received  a  favorable  construction  ;  the  suit 
was  originally  brought  within  the  six  years,  the  new  suit  within 
two  terms,  and  the  statute  does  not  bar  the  action,  it  only  takes 
away  the  remedy;  and  the  judgment  was  affirmed."^  In  the 
Court  of  Appeals  of  South  Carolina,  Nott,  J.,  said  this  was  the 
only  case  he  had  found,  where  an  action  which  has  abated  by  the 
act  of  the  party  has  been  held  to  prevent  the  operation  of  the 
statute.  But  if  the  real  ground,  said  he,  was  that  the  plaintiff 
was  administratrix,  and  the  abatement  of  the  suit  by  her  marriage 
should  not  prejudice  the  estate  on  that  account,  it  left  room  to  in- 
fer, that  in  any  other  case  the  bar  would  be  effectual.^ 

^  The  learned  annotator  then  cites  Forhes  v.  Lord  Middleton,  cited  in  Mr.  Darn* 
ford's  note  (E.)  to  Karver  v.  James,  Willes,  R.  259.  The  same  authority  is  referred  to 
without  question  or  comment,  by  Nelson,  J.,  in  Huntington  v.  BrtnckerhofT,  siipra.  By 
Bronson,  J.,  in  Barker  v,  Millard,  supra;  and  by  Yates,  J.,  in  Harris  v.  Dennis,  1  Serg. 
&  Rawle,  (Penn.)  R.  238.  In  neither  of  the  three  oases,  however,  was  the  particular 
question  before  the  court. 

^  Barino  v.  McGee,  3  M'Cord,  (S.  C.)  R.  452,  [But  where  an  action  was  brought 
within  the  limited  time,  but  the  attorney,  mistaking  the  time  of  the  sitting  of  the  court, 
neglected  to  enter  it,  it  was  held  that  a  second  action  brought  after  the  expiration  of  the 
limited  time  was  barred.    Packard  v.  Swallow,  29  Mo.  (16  Shep.)  458.    But  if  an 
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328.  But  if  an  action  be  brought  within  six  years,  and  after  the 
expiration  of  that  period  the  plaintiff  be  nonsuited^  the  act  of  limi- 
tations is  a  good  plea  to  another  action  for  the  same  cause  at  any 
time.  This  is  different  from  an  abatement  of  the  action  by  the 
death  of  one  of  the  parties  ;  for,  although  the  latter  is  in  farm  a 
new  action,  it  is  in  svlstance  but  a  continuation  of  the  old  one. 
The  plaintiff,  in  this  case,  is  in  no  default,  and  it  is  not  intended, 
that  the  statute  meant  to  bar  when  the  party  has  lost  his  trial  by 
the  act  of  Ood,  if  the  action  is  renewed  in  a  reasonable  time.  But 
the  case  of  a  noniuit  is  unlike,  for  there  the  plaintiff  has  withdrawn 
from  the  trial,  either  voluntarily  or  in  consequence  of  the  opinion 
of  the  court  against  him,  and  the  suit  commenced  afterwards  is, 
therefore,  to  all  intents  and  purposes,  a  new  one.  And  when  the 
legislature  excepted  the  cases  where  the  plaintiff  had  obtained  a 
verdict  or  a  judgment,  they  were  doubtless  aware,  that  actions 
sometimes  went  off  on  a  nonsuit^  and  the  exception  not  extending 
to  a  non^uity  is  a  very  clear  indication  that  they  thought  it  ought 
not  to  be  excepted.  Besides,  it  is  in  the  power  of  the  plaintiff  to 
suffer  as  many  nonsuits  as  he  pleases,  and  by  an  artifice  of  this 
kind,  he  would  be  enabled  to  protract  the  trial,  until  the  defend- 
ant had  lost  his  evidence.  Thus,  in  an  action  for  work  and  labor 
done  as  a  physician,  the  defendant  pleaded  non  as9ump%it  ivfra  sex 
annoSy  and  adtio  nan  accrevit  infra^  &c. ;  to  which  the  plaintiff  re- 
plied that,  within  six  years  of  the  time  of  the  cause  of  action,  he 
commenced  a  suit,  and  that  it  was  carried  oli  till  a  certain  time, 
which  was  above  six  years  from  the  cause  of  action,  when,  by  order 
of  the  court,  he  wa%  nonsuited ;  that  afterwards  he  sued  out  the 
writ  in  the  present  action,  and  that  both  said  suits  were  for  the 
same  cause,  <&c. :  the  court  held  a  demurrer  to  this  replication  to 
be  good,  and  had  judgment  entered  for  the  defendant.^  Where  an 
action  was  brought  before  the  expiration  of  the  time  limited,  and 
there  were  continuances  over  until  after  that  time,  and  then  the 
plaintiff  was  nonsuited ;  it  was  held  upon  a  second  action  brought, 
that  he  was  barred;  and  this  according  both  to  the  letter  and 

attorney  employed  t6  bring  a  snit,  being  unable  to  attend  on  the  retarn  day,  requests 
another  person  to  attend  for  him,  who,  on  objection  of  defendant,  is  not  allowed  to  act, 
by  reason  of  failure  to  prore  his  authority,  whereby  the  suit  fails,  it  is  not  a  case 
within  that  clause  of  the  statute  which  allows  a  new  action  to  be  brought  within  one 
year  After  the  determination  of  the  original  suit  Spier  v.  McQueen,  1  Mann.  (Mich.) 
252.] 
^  Harris  v.  Dennis,  1  Serg.  &  Rawle,  (Penn.)  R.  236. 
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the  spirit  of  the  statute,  and  to  the  uniform  teuor  of  the  decis- 
ions.^ 

329.  It  has  been  held,  that  if  a  man  sue  in  chancery ^  and  pend- 
ing the  suit  there,  the  statute  attaches  on  his  demand,  and  his  bill 
is  afterwards  dismissed,  as  being  a  matter  properly  determinable 
at  law,  the  right  of  action  will  be  preserved.  Lord  Chancellor 
King  said,  that,  in  such  a  case,  he  would  take  care  to  preserve  the 
plaintiff's  right,  and  would  not  suffer  the  statute  to  be  pleaded,  in 
bar  to  his  demand.^    But  in  a  subsequent  case,  where  a  bill  had 

1  Barioo  V,  McGee,  8  M'Cord,  (S.  C.)  R  452.  If  judgment  be  arrested  or  reversed 
for  error,  the  plaintiff  has  one  year  thereafter  within  which  he  may  commence  a  suit ; 
but  there  is  no  such  saving  in  case  of  nonsuit,  Ivins  v.  Schooley,  3  Harrison,  (N.  J.) 
R.  269.  And  see  Richards  v.  Maryland  Ins.  Co.,  8  Cranch,  (U.  S.)  R.  84.  [On  the 
10th  of  April,  1847,  the  plaintiff  commenced  an  action  on  a  note  dated  July  24,  1841. 
The  defendant  pleaded  a  discharge  under  the  insolvent  laws.  Plaintiff,  on  motion  of  the 
defendant,  was  required  to  specify  the  grounds  upon  which  he  should  impeach  the  valid- 
ity of  the  discharge,  which  he  accordingly  did.  The  case  was  continued  from  term  to 
term,  and  at  the  trial  the  court  refused  to  allow  the  plaintiff  to  give  evidence  of  any  facts 
not  specified  in  his  reasons  for  avoiding  the  discharge,  whereapon  the  plaintiff  became 
nonsuit;  and  on  the  19th  of  August,  1849,  brought  another  action  upon  the  same  note. 
Held,  that  the  second  action  was  barred.  Swan  v.  Littlefield,  6  Cush.  (Mass.)  417.  In 
Crawford  tr.  Cocks,  cited  antef  \  325,  note,  a  nonsuit  was  taken  off,  and  the  plaintiff 
allowed  to  amend  to  avoid  the  operation  of  the  statute.  To  a  plea  of  the  statute  in  an 
action  on  an  official  bond,  a  former  suit,  in  which  there  was  a  nonsuit,  cannot  be  replied. 
State  v.  Hawkins,  6  Ired.  (N.  C.)  428.  The  statute  in  North  Carolina  is  held  to  apply 
to  cases  where  there  has  been  a  nonsuit  as  well  as  where  there  has  been  a  verdict,  which 
has  been  set  aside,  although  the  case  of  a  nonsuit  is  not  mentioned.  Long  v,  OrrcU,  13 
Ired.  123.  And  if  a  suit  at  law  be  commenced  and  continued  till  the  time  limited 
against  such  suit  has  expired,  the  plaintiff  may  take  a  nonsuit,  and  bring  a  billin  equity 
for  the  same  cause  of  action,  within  one  year  after  the  nonsuit  Hall  v.  Davis,  3  Jones, 
Eq.  (N.  C.)  413.  And  in  Ohio,  although  the  statute  does  not  give  an  executor  specifi- 
cally the  right  to  commence  a  new  action  after  a  nonsuit,  the  statute  having  expired,  yet 
it  is  held  to  be  within  the  equity  of  the  statute.  Haymaker  v.  Haymaker,  4  Ohio,  (n.  b.) 
272.  The  proviso  that  the  plaintiff  may  commence  a  new  action  within  a  year  after 
suffering  a  nonsuit,  means  that  the  plaintiff  must  be  the  same,  and  the  cause  of  action, 
but  the  defendant  may  be  different  Williams  v.  Council,  4  Jones,  Law,  (N.  C.)  206. 
A  nonsuit  entered  upon  failure  of  the  plaintiff  to  appear  when  called  is  not  an  aban- 
donment of  the  suit  within  the  meaning  of  the  statute.  Devalcourt  v.  Dillon,  12  La. 
An.  672.  The  dismissal  of  an  action  duly  commenced  within  the  period  of  limita- 
tion, because  of  an  accidental  omission  of  the  clerk  to  enter  it  seasonably  on  the  docket, 
is  a  defeat  of  the  action  for  matter  of  form  within  Rev.  Stat.  c.  120,  §  II.  Allen  v. 
Sawtelle,  7  Gray,  (Mass.)  165.  And  so  is  a  dismissal,  for  want  of  jurisdiction,  in  case 
of  a  trustee  process  brought  in  the  wrong  county.  Woods  v,  Houghton,  1  Gray,  (Mass.) 
580.  The  court  will  protect  parties  against  the  consequence  of  mistakes  of  the  clerk, 
where  they  would  not  aid  them  bad  the  mistake  been  their  own.  Nazer  v.  Wade,  1 
Ellis,  B.  &  S.  728.  But  in  Maine  it  is  held  that  wrong  venue  is  not  matter  of  form.  3 
Heath,  (38  Me.)  217.  A  mistake  as  to  the  form  of  the  remedy  is  not  "  negligence  in  the 
prosecution."    Floumoy  v.  Jeffcrsonville,  17  Ind.  169.] 

«  1  Vcm.  R.  74. 
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been  depending  in  chancery  for  six  years,  Lord  Hardwicke  held, 
that  the  bill  was  not  such  a  demand  as  to  take  the  debt  out  of  the 
statute.^  So  in  Virginia,  it  has  been  held,  that  if  a  bill  in  chan- 
cery be  dismissed,  on  the  ground  that  the  plaintiff's  claim  is  ex- 
clusively cognizable  at  law,  the  pendency  of  such  suit  in  chancery 
cannot  be  pleaded  to  prevent  the  limitation  from  being  a  bar  to 
his  subsequent  recovery  at  law.*  In  the  State  of  New  York,  pre- 
vious to  the  revised  statutes,  the  time  that  the  holder  of  a  note 
was  stayed  by  an  injunction  from  chancery  from  prosecuting  the 
same,  could  not  be  replied  in  bar  of  a  plea  of  the  statute  of  limita- 
tions, and  no  case,  the  court  said,  by  Bronson,  J.,  had  they  met 
with  where  it  was  held,  that  an  injunction  out  of  chancery  would 
suspend  the  running  of  the  statute.  The  remedy  of  a  party  stayed, 
previous  to  the  revision,  was  by  application  to  chancery  to  restrain 
the  defendant  from  pleading  the  statute.^ 

330.  In  the  court  of  chancery,  previous  to  the  statute  of  4 
Anne,  c.  16,  §  22,  it  was  not  necessary  to  file  the  complainant's 
bill  before  the  issuing  and  service  of  the  subpoena,  to  appear  and 
answer ;  it  being  sufficient  if  the  bill  was  afterwards  filed ;  the 
suit,  as  against  the  defendant  himself,  was  then  considered  as  com- 
menced from  the  teste  of  the  subpoena,  as  in  suits  at  law  com- 
menced by  original  writs.*  At  the  present  day,  the  filing  of  a  bill 
and  taking  out  the  subpoena,  and  making  a  bona  fide  attempt  to 
serve  it,  is  the  commencement  of  a  suit  in  equity  as  against  the 
defendant  himself,  so  as  to  prevent  the  operation  of  the  statute,  if 
the  suit  be  afterwards  prosecuted  with  due  diligence.^    But  an 

1  1  Atk.  R.  1.    See  Id.  232. 

^  Gray  o.  Berryman,  2  Manf.  (Va.)  R.  181.  See  also  Ex  parte  Hawks,  1  Cheyes, 
(S.  C.)  £q.  R.  203. 

«  Barker  o.  Millard,  16  Wend.  (N.  Y.)  R.  572. 

*  Hayden  r.  Bucklin,  9  Paige,  (N.  Y.)  Ch.  R.  512.  That  each  was  the  decision  of 
Lord  Nottingham,  was  cited  Pigott  v,  Nowen,  3  Swanst.  R.  530,  copied  by  the  reporter 
from  Lord  Nottingham's  notes. 

6  Hayden  w.  Bucklin.  supra;  Webb  v.  Pell,  1  Paige,  (N.  Y.)  Ch.  R.  564.  [And  the 
filing  of  the  bill  is  the  commencement  of  the  action,  although  the  sabpcena  be  not  taken 
oat  till  the  limitation  has  expired.  Morris  v.  Ellis,  7  Jar.  413.  See  also  Paroell  v. 
Blannerhassct,  3  J.  &  L.  24.  Where  a  bill  was  filed  in  1819,  and  the  plaintiff  having 
died  in  1825,  a  bill  of  revivor  was  filed  in  1828,  and  the  defendant,  continuing  absent, 
and  no  appearance  being  entered,  and  one  of  the  defendants  having  died  in  1835,  a  bill 
of  revivor  was  filed  in  1838,  and  the  remaining  defendant  being  still  out  of  the  jurisdic- 
tion of  the  court,  service  of  the  subpoena  was  then  effected  under  2  Will.  4,  c.  33 ;  it 
was  held  tliat  the  bill  of  1828  prevented  the  bar  of  the  statute,  with  an  intimation  that 
the  bill  of  1819  woald  have  done  the  same.    Foster  v  Thompson,  2  Con.  &  L.  568.] 
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amended  bill  making  new  parties  has  no  relation  to  the  com- 
mencement of  the  suit,  for  the  purposes  of  the  statute,  and  the 
statute  will  avail  them  at  the  period  when  they  are  made  defend- 
ants. Until  the  defendants  are  made  parties  to  the  bill,  the  suit 
cannot  be  considered  as  having  been  commenced  against  them.  It 
would,  say  the  Supreme  Court  of  the  United  States,  "  be  a  novel 
and  unjust  principle  to  make  the  defendants  responsible  for  a  pro- 
ceeding of  which  they  had  no  notice,  and  when  a  final  decree  in 
the  case  could  not  have  prejudiced  their  rights."  ^ 

331.  But  a  bill  filed  by  one  creditor,  as  plaintiff,  in  behalf  of 
himself  and  others,  will  prevent  the  statute  from  running  against 
any  of  the  creditors,  who  came  in  under  the  decree.  Every  cred- 
itor has,  after  the  filing  of  a  bill,  an  inchoate  interest  in  the  suit, 
to  the  extent  of  its  being  considered  as  a  demand,  and  to  prevent 
his  being  shut  out,  because  the  plaintiff  has  not  obtained  a  decree 
within  the  six  years.^ 

332.  In  Stafibrd  v.  Bryan ,«  in  the  New  York  Court  of  Chan- 
cery, the  suit  was  not  commenced  until  nearly  eight  years  after 
the  acknowledgment  and  promise ;  and  although  the  complainant 
commenced  two  suits  in  the  Supreme  Court  in  the  mean  time,  one 
of  which  was  discontinued,  and  in  the  other  he  was  nonsuited  be- 
cause he  could  not  then  prove  sufficient  to  take  the  case  out  of  the 
statute,  it  was  held  by  the  chancellor  that  neither  of  those  suits 
could  avail  anything. 

1  Miller  t?.  M'Intyre,  6  Peten,  (U.  S.)  R.  61.  [If  dariog  the  pendencj  of  a  suit  in 
chancery,  any  new  matter  or  claim  is  set  np  by  the  complainant,  the  defendant  may  insist 
npon  the  benefit  of  the  statate  until  the  time  when  the  new  claim  is  presented.  Dndiey 
17.  Price,  10  B.  Mon.  (Ky.)  84.  Even  though  founded  upon  papers  previously  made 
exhibits  in  the  case.    Christmas  v.  Mitchell,  S  Ired.  (N.  C.)  Ch.  535.] 

3  Steradale  v,  Hankinson,  1  Simon,  Ch.  R.  398 ;  and  2  Con.  £ng.  Ch.  R.  197. 

>  Stafford  v.  Bryan,  1  Paige,  (N.  Y.)  Ch.  R.  339. 
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CHAPTER  XXIX. 

OF  REAL  PROPERTY  AND  THE  LIMITATION  OP  REAL  ACTIONS. 

833.  No  code  or  system  of  jurisprudence  has  ever  prescribed  a 
title  to  property  iu  land,  which  more  evidently  foreshows  a  highly 
civilized  condition  of  society  than  that  established  by  the  muni- 
cipal law  throughout  this  country.  The  possession  of  the  land- 
owner by  the  local  law  of  every  State  is,  at  least  to  every  intent 
and  purpose,  as  near  to  being  alhdial  as  was  that  of  the  Roman 
landholder  under  the  jurisprudence  of  Justinian.  All  understand 
that  the  term  "  allodial "  is  used  to  denote  property  in  land  absque 
aliquo  inde  reddendo^  or  of  undivided  dominion  ;  and  that  it  is  thus 
essentially  distinguishable  from  the  term  tenure^  which  is  signifi- 
cant of  an  estate  retained  by  a  superior.^  The  peculiar  qualities 
of  allodial  land  are  alienation  at  the  will  of  the  owner,  available- 
ness  as  security  for  the  performance  of  private  contracts,  liability 
to  be  taken  and  sold  by  creditors  in  extinguishment  of  their  claims 
against  dishonest,  contumacious,  or  bankrupt  debtors,  and  in  short, 
fitness  to  meet  both  the  natural  wants  of  individuals,  and  the  exi- 
gencies of  society.^  Between  these  concomitants  of  land-title,  and 
those  of  the  land-title  introduced  into  Southern  and  Western 
Europe  by  the  barbarians  of  the  North,  who  subverted  the  empire 
of  Rome,  there  was  nothing  consentaneous.  The  latter  were  those 
of  dependency,  vassalage,  and  prohibition.  The  right  of  the 
feudal  possessor,  of  whatever  grade,  consisted  alone  in  the  usu- 
fruct, or  profits  yielded  by  the  land,  either  in  a  state  of  nature,  or 
under  a  state  of  rude  and  immethodical  cultivation.  The  superior 
right,  the  J7A8  proprietatUj  or  (according  to  the  expression  used  by 
the  early  English  lawyers)  the  feudum  dominans^  or  (according  to 
that  used  by  modem  lawyers)  the  fee^  remained  in  the  lord,  or 
principal  military  conqueror,  from  whom  the  limited  and  incum- 

^  The  Roman  laod-owner  did  not  hold  of  anj  saperior.  This  poMession  web  per- 
fectly allodial,  and  wholly  independent ;  and  tenures  were  equally  strangers  to  the  Eng- 
lish before  the  feudal  policy  was  introdnced.    1  Brown's  CItII  Law,  Ch.  III. 

*  3  Kent's  Com.  497. 
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bered  right  was  in  the  outset  derived.  Such  a  project  of  the  law 
of  landed  property  formed  by  degrees,  after  the  Norman  conquest, 
an  anomalous  complexedness  in  the  English  law  in  respect  both  to 
titles  to  possession  of,  and  property  in,  land,  and  the  judicial 
methods  of  enforcing  them.  The  existence  of  the  latter,  after 
having  been  lingeringly  prolonged  in  the  country  of  their  nativity, 
for  a  very  considerable  period,  has,  within  a  few  years,  received  a 
decisive  and  fatal  blow.  And  yet  (the  fact  is  strange,  if  not  in- 
comprehensible) those  relics  of  tt  barbarous  age  still  give  a  feudal 
aspect  to  the  otherwise  sightly  and  striking  fabric  of  American  ju- 
risprudence.^ No  lawyer,  it  is  presumed,  is  disposed  to  detract 
from  the  intrinsic  merit  discoverable  in  the  piles  of  learning  which 
have  accumulated  upon  the  feudal  constitution,  or  will  cease  to 
admire  the  dignity  and  proportion,  under  which  attractive  qualities 
it  has  been  exhibited  by  the  illuminations  of  Fearne,  Hargrave, 
Blackstone,  and  other  fixed  and  inextinguishable  ^^  gladsome 
lights  "  in  English  jurisprudence.  But  (and  more  especially  is  it 
so  in  our  country)  new  social  exigencies,  different  interests,  and 
an  entire  revolution  in  public  sentiment,  it  is  to  be  supposed, 
would  render  a  continued  adherence  to  judicial  forms,  proceeding 
from  such  a  source,  offensive,  as  well  as  incongruous  and  disad- 
vantageous. Certainly,  an  overweening  respect  for  them,  in  those 
whose  condition  enables  them  to  exert  control  or  influence  over 
legislation,  conflicts  with  the  obvious  maxims  of  prudential  civil 
administration,  and  is  not  justified,  even  by  the  policy  (social 
necessity)  upon  which  the  ancient  feudal  framework  itself  was 
reared  upon  the  dispersed  fragments  of  Roman  civilization. 

334.  Without  stopping  to  inquire,  how  it  was  originally  with 
the  Saxon  government  and  civil  policy  in  England,  it  is  not 
questioned  that  the  feudal  system,  in  the  rigid,  military  form, 
characteristic  of  Normandy,  was,  in  less  than  a  quarter  of  a  cen- 
tury from  the  conquest,  firmly  established  throughout  England, 
after  the  example  of  the  French,  who  had  before,  but  more  grad- 
ually, surrendered  all  their  allodial  lands  into  the  hands  of  the 
king,  who  returned  tliem  to  the  owners  as  a  beneficium  or  feud. 
Hence,  the  maxim  of  the  Anglo-Norman  law,  that  the  king  is  the 
lord  paramount  and  supreme  proprietor  of  all  the  lands  in  the 
Isingdom,  and  is  not  bound  by  services  to  any  superior.^    But,  al- 

1  See  Inman  v.  Barnes,  2  Gallis.  (Clr.  Co.)  R.  313;  Baraet  v,  Ihrie,  17  Serg.  & 
Rawle,  (Penn.)  R.  174. 
s  The  king,  however,  cannot  grant  an  allodial  title,  or  grant  land  to  which  the  reser- 
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though  such  has  ever  been  acknowledged  as  the  fundamental  prin- 
ciple of  the  English  law  of  real  property  ever  since  the  conquest, 
it  has  now  become  more  of  a  fiction  than  a  positive  inconvenience  ; 
so  that  real  estates  are  now  held  in  England  by  a  title  free  and  un- 
conditional, and  essentially  allodial.  It  was  not,  however,  until 
the  abolition  of  military  tenures,  in  the  reign  of  Charles  II.,  that 
the  feudal  relation  of  lord  and  tenant  entirely  ceased  to  exist ;  and, 
consequently,  the  reported  causes  in  the  courts,  from  the  Year 
Books  (which  are  redundant  with*writs  and  pleadings  in  real  ac- 
tions) down  to  the  period  of  the  Restoration,  are,  to  the  student, 
more  curious  as  .  historic  memorials  (like  cumbersome  ancient 
armor)  than  in  fact  useful.  Among  the  reasons  which  have  been 
assigned,  by  the  learned  and  venerable  commentator  on  American 
law,  why  a  very  large  proportion  of  the  matter  contained  in  the 
old  reporters,  prior  to  the  English  revolution,  is  now  ^'  cast  into 
the  shade,"  is  the  disuse  of  the  subtleties  of  special  pleading  and 
of  real  actions.^ 

835.  Rules  and  maxims  of  the  law  of  real  property  in  England, 
which  were  once  suitable  and  rational,  have  been  appealed  to  and 
maintained,  since  the  Restoration,  to  an  extent  beyond  what  is  jus- 
tified by  the  modern  state  of  society,  and  the  changes  in  the  modi- 
fications of  property.  Many  abuses  have  been  corrected,  and 
mauy  inlprovements  have  been  introduced  by  the  judges.  Statutes 
have  also  been  passed  on  the  spur  of  the  occasion,  yet  with  but 
slight  regard  to  harmony.  In  the  time  of  the  Commonwealth,  a 
commission  was  appointed  to  consider  of  legal  reforms,  over  which 
Sir  Matthew  Hale  presided,  and  of  which  several  other  very  emi- 
nent lawyers  were  members ;  but  their  labors  were  frustrated  by 
the  disordered  state  of  the  times :  so  that,  from  the  reign  of  Ed- 
ward I.  till  the  issuing  of  the  commission  in  the  ninth  year  of  the 
reign  of  George  lY.,  there  has  been  no  general  revision  of  the 
English  law.    The  incidents  of  military  tenure  thus  continued  to 

yation  of  tenure  is  not  annexed,  eyen  by  the  exprcM  words  of  absque  cdiquo  inde  red- 
dendo.    Wright  on  Ten  ores. 

^  1  Kent,  Coram.  487.  ^' There  is  snch  a  mass  of  intricate  and  obsolete  law  in  all 
the  old  reporters,  including  even  Plowden,  Colce,  and  Saunders,  as  renders  it  eminently 
nnadvisable  fjpr  the  student  to  attempt  a  continuous  perusal  of  them/'  Warren's  Law 
Stud.  840.  "  There  is  something  proverbiallj  repulsive  in  the  form  and  structure  of 
our  early  reports ;  which,  to  say  nothing  of  their  dreary  black-letter,  Norman  French, 
dog  Latin,  are  stuffed  with  all  manner  of  obscure  and  ridicalous  pedantries,  scholastic 
as  well  as  logical,  involving  the  simplest  points  in  endless  circumlocutions  and  useless 
lubtleties."    Ibid. 
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be  referred  to  in  judicial  argument,  although  long  before  abolished, 
and  the  manifest  intention  of  parties  to  a  deed  continued  liable  to 
be  defeated,  because  it  was  supposed,  in  law,  that  there  must  al- 
ways be  a  tenant  seized  of  the  freehold  to  attend  the  lord's  court, 
and  to  defend  any  real  action  that  might  be  brought  by  an  adverse 
claimant.  Thus,  too,  much  perplexity  and  confusion  have  been 
occasioned  by  the  entire  want  of  system  in  the  yarious  periods  of 
limitation,  and  the  incongruous  variety  of  remedies  allowed  for  the 
recovery  of  real  property.^ 

336.  The  time  at  length  arrived  when  the  astounding  number 
of  real  actions,  and  actions  pertaining  to  the  realty,  enrolled  in  the 
annals  of  English  jurisprudence,  with  the  exception  of  a  petty 
remnant,  was,  at  a  single  blow,  annihilated.  Not  longer  since  than 
the  reign  of  William  IV.  (by  the  statute  of  3  and  4  Will.  IV.  c.  27), 
all  real  and  mixed  actions,  with  the  exception  of  the  writ  of  right 
of  dower,  or  the  writ  of  dower,  unde  nihil  habetj  qtuire  impedit^ 
and  ejectment,  were  utterly  abolished  ; '  and,  by  the  same  statute, 
the  right  and  title  of  the  real  owner  of  land  are  extinguished,  and 
in  effect  transferred  to  the  person  whose  possession  is  a  bar  to  the 
remedy,  at  the  end  of  twenty  years,  under  the  statute  of  21  James 
I.  c.  16.^  Thus,  in  the  congratulatory  language,  and  somewhat 
rapturous  mode  of  expression,  of  a  late  English  author,  '^  The 
^  blessed  amending  hand,'  to  adopt  the  language  of  the  famous 
Edmund  Plowden,  has  grasped,  as  it  were,  the  very  heart-strings 
of  tlie  law.  The  statute  for  the  limitations  of  actions,  &q.  (3  and 
4  Will.  IV.  c,  27,  s.  36),  has  swept  away  —  shade  of  Pitzherbert ! 
—  indiscriminately,  between  fifty  and  sixty  species  of  actions  —  a 
most  fertile  source  of  difficulty  and  confusion  to  the  reader  of  our 
ancient  laws,  —  leaving  only  six,  or,  at  the  most,  nine  (including 
the  three  real  and  mixed)  forms  of  action  now  known  or  used  in 
the  common  law."  ^ 

^  Report  of  Real  Property  CommissionerB. 

^  The  action  of  quare  impedit  is  brought  by  a  person  complaining  that  he  has  been 
improperly  deprived  of  eccUsitutical  pcdronagef  —  an  action  now  of  rare  occurrence  in 
England,  there  having  been  but  seven  cases  in  which  it  was  brought  for  the  last  fourteen 
years.    Warren's  Law  Studies,  262. 

'  See  anUf  pp.  12, 13,  14.  And  section  xxxvi.  of  the  statute  referred  to,  in  Appendix, 
p.  MT.  • 

*  See  anUf  S  5.  And  section  xxxiv.  of  the  statute  referred  to,  in  Appendix,  p.  xiv. ; 
and  Incorporated  Society  r.  Richards,  1  Dm.  &  Warr.  Ch.  R.  258. 

^  Warren's  Law  Studies^  24.  *'  We  will  conclude,"  says  Lord  Coke,  in  closing  his 
Institutes,  "  with  the  aphorism  of  that  lawyer  and  sage  of  the  law  (which  we  have  heard 
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837.  The  establishment  of  a  limitation  of  twenty  years,  and  the 
abolition  of  real  actions,  was  recommended  by  the  English  real- 
property  commissioners,  as  tending  '^  greatly  to  diminish  litigation, 
and  saving  the  owners  of  Veal  property  from  much  vexation  and 
expense  to  which  they  are  at  present  exposed,  sometimes  in  de- 
fending their  possession,  and  still  more  frequently  when  they  at- 
tempt alienation."  By  the  alteration  they  propose,  say  they, "  the 
practical,  efficient  remedy  for  recovering  possession  would  not  be  im- 
paired." Before  they  ventured,  however,  they  state,  to  recommend 
80  important  a  measure  as  the  entire  abolition  of  real  actions,  they 
made  diligent  inquiry  into  the  practical  operation  of  this  system  of 
law,  and,  from  the  result,  they  conclude,  that  ^^  it  would  have  been 
beneficial  to  the  community  if  real  actions  had  been  abolished  from  the 
time  when  the  modem  action  of  e/ectment  was  devised.''^  Many  real 
actions  have  been  brought  in  England,  within  the  last  one  hundred 
years,  after  the  remedy  by  ejectment  was  barred  ;  but  the  commis- 
sioners could  not  learn  that  more  than  one  or  two  had  succeeded  ; 
that  '^  they  have  generally  originated  in  schemes  of  unprincipled 
practitioners  of  the  law,  to  defraud  persons  in  a  low  condition  of 
life  of  their  substance,  under  pretence  of  recovering  for  them  large 
estates,  to  which  they  had  no  color  of  title." 

338.  In  the  English  colonies  of  America  land  was  considered  as 
partaking,  much  more  than  in  England,  of  the  nature  of  commer- 
cial property ;  and  the  title  to  lands  in  this  country  has  ever  been 
essentially  allodial.^  In  the  State  of  Maryland,  before  the  year 
1782,  it  was  true,  as  a  general  rule,  that  the  lands  were  no  other- 
wise liable  to  be  taken  or  extended,  in  satisfaction  of  debts,  than 
according  to  the  law  of  England ;  and,  prior  to  that  time,  there 
are  many  instances  in  which  lands  were  so  extended  by  elegit. 
But  the  peculiar  circumstances  of  the  province,  the  scarcity  of 
money,  and  the  small  proportion  of  personal  to  real  estate,  seem  to 
have  given  rise  to  a  wish,  among  the  people,  that  land  should,  in 
some  way,  be  made  entirely  subject  to  be  seized  and  sold  for  the 
satisfaction  of  debts.  This  general  disposition  is  indicated  by  some 
principles  peculiar  to  the  law  of  Maryland,  in  relation  to  imperfect 
legal  titles,  to  equitable  interests  in  land,  and  to  the  real  estates  of 

him  often  say),  'Blessed  be  the  emending  hand***    Lord  Coke's  Foarth  Inst.  Epsil. 
V^arren's  note. 

1  Coombs  V.  Jordan,  3  Bland,  (Md.)  Ch.  B.  302,  which  refers  to  Attorne/-G}eneral  v, 
Stewart*  2  Meriy.  Ch.  B.  153. 
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deceased  debtors,  which  were  established  as  a  part  of  the  Maryland 
code  antecedent  to  that  period.^  The  tenure  prescribed  in  all  the 
old  colonial  charters  or  patents  was  free  and  common  socage,  and 
even  that  does  not  exist  in  some  of  the  United  States  ;  and,  if  it 
can  be  said  to  exist  anywhere  in  this  country,  it  is  only  in  theory, 
as  it  partakes  of  the  essential  qualities  of  allodial  estates.^  An  es- 
tate in  fee  simple,  in  the  United  States,  now  simply  means  an 
estate  of  inheritance ;  and  whether  a  person  holds  his  land  in 
pure  aUodiumj  or  has  an  absolute  estate  in  fee  simple,  is  considered 
perfectly  immaterial ;  for  his  title  is  virtually,  and  for  every  essen- 
tial purpose,  the  same.*  Under  the  New  York  statute  of  1787, 
the  notion  of  realty,  in  the  technical  sense  of  the  feudal  law,  was 
entirely  exploded  ;  ^^  unless,"  says  the  author  of  Commentaries  on 
American  Law,^  ^'  it  may  be  supposed  to  be  lurking  in  the  general 
declaration,  that  the  people  of  the  State,  in  their  right  of  sover- 
eignty, are  deemed  to  possess  the  original  and  ultimate  property 
in  and  to  all  lands  within  the  jurisdiction  of  the  State."  ^'  And 
thus,"  adds  the  same  learned  writer,  "  by  one  of  those  singular 
revolutions  incident  to  human  afifairs,  allodial  estates,  once  univer- 
sal in  Europe,  and  then  almost  universally  exchanged  for  feudal 
tenures,  have  now,  after  the  lapse  of  many  centuries,  regained 
their  primitive  estimation  in  the  minds  of  freemen."  ^ 

339.  Yet,  to  this  day,  in  the  United  States,  although  ^^  the  inso- 
lent right  of  primogeniture,"  as  Gibbon  calls  it,  has  been  very  gen- 
erally abolished,  together  with  the  preference  given  to  males  in 
titles,  by  descent,  we  remain,  in  respect  to  the  remedies  attached 
to  the  feudal  system,  tenacious  of  its  vestiges.  It  is,  indeed,  ^'  a 
sort  of  anomaly  in  the  history  of  jurisprudence."  ^    By  the  revised 

^  See  opinion  of  the  court  in  Coombs  v.  Jordan,  3  Bland,  (Md.)  Ch.  R.  303.  The 
obligations  of  feudal  tenure  are  not  recognized  bj  the  earliest  laws  of  Massachusetts. 
From  the  discretion  vested  in  the  courts,  it  was  some  time  before  the  law  of  descents 
was  settled  with  precision  ;  and  the  law  which  gave  a  double  portion  to  the  oldest  son 
wa?  not  repealed  till  1 789.  The  first  legal  tribunals  of  the  countrj  were  formed  upon 
a  plan  of  almost  patriarchal  simplicity ;  the  legislative  and  judicial  functions  being  gen- 
erally united  in  the  same  persons ;  and  the^^nns  of  judicial  proceedings  were,  for  a  con- 
siderable time,  but  little  known  or  regarded.    See  Steams  on  Real  Actions,  61. 

^  1  Story's  Com.  on  the  Const.,  in  which  the  substance  of  them  is  stated.  Socage  is 
a  tenure  of  land  by  certain  services  in  husbandry,  and  not  knight's  service. 

*  3  Kent's  Com.  513. 

*  Ibid. 

*  3  Kent's  Com.  513.    And  see  Cornell  v.  Lambs,  2  Cow.  (N.  T.)  R.  612. 
^  4  Kent's  Com.  71,  note. 
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statutes  of  New  York,  however,  real  actions  have  been  abolished, 
and  the  action  of  ejectment  retained,  without  any  of  its  ancient  fic- 
tions,^ and  extended  to  all  cases  in  which  a  person  is  entitled  to 
recover  an  estefte  in  any  land,  in  fee,  or  for  life,  either  as  heir,  de- 
visee, or  purchaser ;  and  by  those  of  Massachusetts,*  and  Maine,* 
all  writs  of  right,  and  of  formedon,  and  all  writs  of  entry,  with  the 
exception  of  those  on  demandant's  own  seisin,  have  been  abolished. 
The  commissioners  on  the  civil  code  of  Pennsylvania,  in  1835, 
were  of  opinion,  that  the  action  of  ejectment  might  be  modified,  so 
as  to  be  resorted  to  as  a  substitute  for  the  greater  part  at  least  of 
real  actions  ;  ^  but  they  are,  nevertheless,  retained  as  part  of  the 
law  of  that  State,  though  the  action  of  ejectment  is  the  only  one  in 
common  use.*^  A  writ  .of  entry,  war  disaeisin^  Ac,  may  be  main- 
tained in  Pennsylvania,  though  the  action  is  not  encouraged  in 
cases  where  an  ejectment  will  answer  as  a  complete  remedy.^  The 
writ  of  right  and  possessory  real  actions  in  Virginia  were  put 
under  statutory  limitations,  as  late  as  the  year  1830  ;  ^  and  as  late 
as  the  year  1834,  there  was  a  decision  in  an  action  of  formedon  in 
remainder  in  New  Hampshire,  in  which  a  common  recovery ^  levied 
in  1819  (the  defence  to  the  action),  was  learnedly  discussed.' 
The  writ  of  right  was  retained  by  the  territorial  law  of  Michigan, 
and  the  writ  of  disseisin  by  statute  in  Indiana.^  Real  actions  may 
be  considered  in  force  in  all  those  States,  which  were  colonies,  as 
a  part  of  the  common  law,  unless  they  have  been  expressly  abol- 
ished, although  if  a  statute  expressly  declares  that  twenty  years' 
possession  will  give  a  title,  real  actions  must  be  brought  within 
that  time.  Actions  of  formedon  were  held  to  be  within  the  statute 
of  twenty  years'  possession  of  Rhode  Island  of  1766.^®  The  action 
which  has  been,  and  is,  most  commonly  used  in  Rhode  Island,  for 
the  recovery  of  real  property,  is  trespass  and  yectment  (a  simple 

1  2  New  York  Rev.  Stat.  303,  332,  343. 

^  Mass.  Rev.  Stat,  part  3,  c  101,  tit.  3,  ^  51. 

"  Maine  Bey.  Stat.  c.  145,  tit.  10,  S  1- 

^  Report  of  CommissioDers  on  Civ.  Code  of  Fennsylyania,  58,  59,  cited  in  note  in  4 
Kent's  Com.  71.  • 

^  Bamet  v.  Ihrie,  17  Serg.  &  Rawle,  (Penn.)  R.  174;  and  8.  c.  1  Rawle,  R.  44. 

^  Witherow  v.  Keller,  11  Sexg.  &  Rawle,  (Penn.)  R.  271. 

'  See  Appendix,  p.  Ixxxi. 

'  Frost  V.  Cloutman,  7  N.  Hamp.  R.  9. 

0  Rev.  Stat.  Indiana,  1838. 

^  Inman  v.  Barnes,  2  6aU.  (Cir.  Co.)  R.  315.    And  see  Inglis  v,  Sailon'  Snng  Har- 
bor, 5  Peten,  (XJ.  S.)  R.  187 ;  and  Barnet  v  Ihrie,  supra. 
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proceeding),  which,  hy  the  late  revision  of  the  statutes  of  that 
State  is  limited  to  four  years ;  the  claimant  being  thus  left,  at  the 
end  of  that  period,  to  his  remedy  at  common  law.^ 

840.  Still  it  must  be  agreed,  that,  in  those  Stfttes  where  real 
actions  have  been  continued  in  practice  (stripped,  as  they  have 
been,  of  the  cumbrous  appendages  of  essoins^  protections^  aid-pray^ 
erSj  vouchers^  and  parol  demurrerg^  which  made  them  intolerable  in 
their  native  country),  they  have  been  judiciously  adapted  to  the 
advancement  of  justice,  and  to  the  correct  decision  of  questions  of 
title  to  real  property.^  More  especially  has  such  been  the  case  in 
Massachusetts.  The  action  of  ejectment  has  never  been  at  all  in 
use  in  Massachusetts,  for  the  trial  of  titles,  and  the  law  commis- 
sioners, who  reported  tlie  late  revised  statutes,  did  not  propose  to 
require  it.  They  proposed  to  retain  the  writ  of  entry ^  which  had 
been  commonly  used,  as  being  simple  and  convenient,  and  much 
more  effectual  than  ejectment.  In  the  writ  of  entry  which  they 
proposed,  the  claimant  alleges  that  he  was  seized  of  the  premises 
within  twenty  years,  and  has  been  disseised  by  the  tenant ;  if  so, 
he  now  has  a  right  of  entry,  and  upon  the  general  issue  this  is 
substantially  the  question  to  be  tried,  which  is  precisely  the  same 
as  upon  the  general  issue  in  ejectment.^  It  appears,  therefore, 
that  this  writ  of  entry  is  adapted  to  try  the  same  title,  and  sub- 
stantially in  the  same  manner,  as  is  done  in  the  action  of  eject- 
ment, and  in  a  form  more  simple  and  convenient.  But  the  prin- 
cipal ground  of  preference  is  stated  to  be,  that  the  writ  of  entry  is 
a  much  more  effectual  remedy.  A  judgment  in  ejectment  is  no 
bar  to  another  action  for  the  same  land  and  upon  the  same  title ; 
but  8  final  judgment  in  a  writ  of  entry  is  a  bar  to  another  action 
of  the  same  kind,  and  by  the  abolition  of  writs  of  right  and  forme- 
don,  there  is  no  action  of  any  other  kind  by  which  the  matter  de- 
cided in  the  writ  of  entry  can  be  again  litigated  between  the  same 
parties  ;  and  of  course  the  judgment  obtained  in  the  writ  of  entry 
is  conclusive.  The  statute  of  James  I.,  as  to  twenty  years'  posses- 
sion, was  not  adopted  in  New  Jersey,  by  force  of  the  act  of  1727, 
the  action  of  ejectment  having  always  been  considered  on  the  same 
footing  as  the  writ  of  right.* 

1  See  Appendix,  p.  ItL 

'  SteaniB  on  Real  Actions. 

*  Notes  to  Bep.  of  Mass.  Com.  Pan  iii.  p.  154. 

«  Gardner  v.  Sharp,  4  Wash.  (Cir.  Co.)  R.  609. 
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841.  To  constitute  a  complete  title  to  land,  there  are  two  reqiii* 
sites,  namely,  the  right  to  possession  and  the  right  to  property,  or, 
as  it  is  expressed  in  Fletsk^  Juris  et  aeisince  conjunctio  ;^  and  real 
actions  are  designated  and  limited  in  reference  to  the  interest 
claimed  by  the  demandant.  They  have  been  divided  into  actions 
droitural^  or  those  in  which  the  demandant  sues  in  respect  of  his 
mere  right  (^jiis  proprietatis)^  his  possessory  claim  having  been 
lost;  and  into  actions  possessory,  in  which  he  sues  upon  his  pos- 
sessory right,  not  being  under  the  necessity  of  proceeding  upon 
his  mere  right.  The  former,  when  brought  upon  the  demandant's 
own  seisin,  are  droitural^  but  where  the  demandant  claims  a  mere 
right  by  descent,  are  aneestral  droitural.  The  second  are  po9^ 
ae88ort/y  upon  the  demandant's  own  possession,  and  ancestral  pos- 
sessory ^  when  claiming  a  right  of  possession  through  an  ancestor.^ 

842.  Before  the  statute  of  82  Hen.  YIII.,  as  has  been  already 
shown  ,^  actions  brought  for  the  recovery  of  land,  and  other  things 
real,  were  limited  from  some  particular  memorable  event ;  and 
that  by  that  statute  a  more  proper  course  was  taken,  and  one  cal- 
culated for  all  times,  it  limiting  such  actions,  as  it  has  been 
expressed,  ^^  according  to  a  fixed  interval  of  antecedent  time."^ 
It  provided,  that  where  in  any  writ  of  right,  or  any  action  pos- 
sessory, the  demandant  claimed  upon,  his  own  seisin,  it  must  be  a 
seisin  within  thirty  years  back ;  and  where,  on  the  seisin  of  his 
ancestor,  it  must  (in  a  writ  of  right)  be  a  seisin  within  sixty,  or 
(in  a  possessory  action)  within  fifty  years.*^  Afterwards,  by  tlie 
statute,  21  James  I.  c.  16,  it  was  enacted,  that  all  writs  of  formedon 
should  be  brought  within  twenty  years  after  the  title  or  cause  of 
action  first  descended  or  fallen  ;  ^  and  by  the  same  statute,  it  was 
enacted,  that  no  person  should  make  entry  into  lands,  tenements,  or 
hereditaments,  but  within  twenty  years  after  his  right  should  first 
accrue.  From  this  last  enactment  it  resulted,  that  the  same  period 
of  twenty  years  also  became  the  limitation  in  every  action  of  eject- 
ment, inasmuch  as  the  right  to  bring  that  action  is  founded  upon 

1  L.  3,  c.  15,  8.  5 ;  Atkins  v.  Horde,  1  Barr.  R.  60 ;  8  Craise,  Dig.  483  ;  S  Hill.  Abr. 
Real  Propertj,  177  ;  Smith  v.  Lorillard,  10  Johns.  (K.  Y.)  333. 

^  Rose,  on  Real  Actions,  2  ;  Markal's  case,  6  Rep.  3,  b.  See  the  various  species  of 
writs  growing  out  of  the  above  divisions,  enumerated,  and  eo  nomine,  abolished  by  sec. 
86  of  the  Stat.  3  and  4  Will.  IV.,  in  Appendix,  p.  xiv. 

»  AnU,  Ch.  II. 

*  3  Steph.  New  Com.  546. 

<  3  Bl.  Com.  189.    And  see  Stat.  33  Hen.  YIIL,  in  Appendix,  p.  i 

^  See  the  Stat  in  Appendix,  p.  iii. 
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the  right  of  entry.  Thus  stood  the  law  of  the  limitations  of  real 
actions  in  general,  during  the  whole  of  the  long  period  that  elapsed, 
from  the  32d  year  of  the  reign  of  Hen.  VIII.  to  the  late  reign  of 
Will.  IV.i 

343.  The  writ  of  droitural^  or  writ  of  right,  is  denominated  the 
highest  writ  in  the  law,  and  lies  for  him  who  is  entitled  to  an 
estate  in  fee-simple,  and  not  for  him  who  has  a  less  'estate.*  For 
an  estate  in  fee-simple,  it  lies  c(mcurrently^  with  all  other  real 
actions,  in  which  an  estate  may  bo  recovered ;  and  also  lies  after 
the  other  remedies  are  lost,  being  as  it  were  an  appeal  to  the 
mere  right,  where  judgment  has  been  had  as  to  the  possession,  in 
an  inferior  possessory  action.^  But  in  case  the  right  of  possession 
is  lost  by  length  of  time,  or  by  judgment,  against  the  true  owner, 
in  one  of  these  inferior  suits,  this  is  then  the  only  remedy  that  can 
be  resorted  to  ;  and  it  is  of  so  forcible  a  nature,  that  it  overcomes 
all  obstacles,  and  removes  every  objection  that  may  have  arisen  to 
obscure  the  title.  After  issue  has  once  been  joined  in  this  writ, 
the  judgment  is  absolutely  final.  A  recovery  upon  it,  therefore, 
may  be  pleaded  in  bar  of  any  other  claim  or  demand  to  the  same 
estate.^  The  mUe  in  a  writ  of  right,  is  considered  to  put  in  issue 
the  whole  title,  and  includes  the  statutes  of  limitations.  Hence, 
if  a  plea,  after  the  mise^  denied  the  seisin  of  the  ancestor,  within 
the  time  prescribed,  it  is  bad  on  special  demurrer.^ 

^  See  ante,  Ch.  11.,  SXb,  and  Stat,  of  3  and  4  Will.  IV.,  in  Appendix,  p.  yi. 

3  Wms.  Saund.  175 ;  S  Black.  Com.  193 ;  F.  K.  B.  1. 

'  F.  N.  B.  I,  6.  It  has  been  held,  in  Maine,  that  an  heir  may  maintain  a  writ  of 
right,  on  the  seisin  of  his  ancestor,  at  any  time  within  thirty  years  after  the  commenoe- 
ment  of  the  disseisin,  although  the  ancestor  had  been  disseised  for  more  than  twenty 
years,  at  the  time  of  his  decease ;  for  the  right  of  property  may  exist,  without  either  the 
possession,  or  the  right  of  possession ;  and  if  the  right  of  property  remain,  after  the 
possession  is  gone,  there  is  no  difficulty  in  considering  it  as  descending  upon  the  heir, 
unless  it  is  destroyed  by  the  statute  of  limitations.  It  is  upon  the  principle,  that  suits 
are  maintained  on  simple  contracts,  more  than  six  years  after  the  right  of  action  accrued, 
if  brought  within  six  years  after  an  acknowledgment  or  new  promise.  Mason  v.  Walker, 
2  Shep.  (Me.)  R.  163.  As  to.  the  similitude  of  a  new  promise  or  acknowledgment,  see 
anU^  Chap.  XX 

«  Co.  Litt  158 ;  8  Black.  Com.  194. 

*  Ten  Eyck  v.  Waterbury,  7  Cowen,  (N.  Y.)  R.  51.  A  writ  of  right  patent  is  so 
called,  because  it  is  an  open  letter  of  request  or  command  given  and  expressed  to  full 
view,  in  contradistinction  to  writs  c2m0,  which  are  always  closed  up  and  sealed,  or  are 
supposed  to  be  closed  up  and  sealed  and  directed  to  particular  persons.  S  Bl.  Com. 
346 ;  3  Id.  195.  In  the  United  States,  all  writs  of  right  are  returned  into  the  common- 
law  counts  of  the  State,  and  are  directed  to,  and  returnable  by,  the  sheriffs  or  other 
public  officers.    They  are,  therefore,  writs  of  right  dose,  and  subject  to  the  general  doc- 
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844.  To  maintain  a  writ  of  right,  an  actual  seisin,  either  in  the 
demandant  himself,  or  in  the  ancestor  from  whom  the  demandant 
claims,  by  taking  the  expleei^  must,  in  England,  have  been  shown 
within  the  period  of  the  prescribed  limitations.  The  decisive  fact 
of  stjuih  seisin,  both  in  an  action  droitural  and  an  action  ancestral 
droitural^  has  been  required  from  the  earliest  periods  of  the  Eng- 
lish law.  This  was  a  peculiarity  in  a  writ  Of  right,  for  in  all  pos- 
sessory actions,  a  seisin  in  law  was  sufficient.^  Upon  the  death  of 
the  ancestor,  a  seisin  in  law  is  cast  upon  the  heir,  but  not  until 
he  actually  enters,  has  he  actual  seisin.  If  there  had  been  an 
abatement  before  he  entered  into  the  possession  of  the  inheritance, 
he  could  have  maintained  no  right  upon  his  own  seisin  against  the 
abator,  inasmuch  as  the  only  seisin  he  could  prove  in  himself  was 
a  seisin  in  law,  he  not  having  taken  the  explees  or  profits  of  the 
land.  Yet  he  might  have  maintained  a  writ  ancestral  droitural 
upon  the  seisin  of  the  ancestor,  who  had  taken  the  explees  in  his 
lifetime,  because  the  limitation  of  such  writ,  by  the  statute  of  32 
Henry  VIII.  is  longer,  viz.  sixty  years.^  But  his  seisin  in  law 
was  sufficient  for  him  to  maintain,  within  thirty  years,  a  writ  of 
entry  sur  abatement.^  The  reversioner  or  remainder-man,  upon 
whom  a  seisin  in  law  had  been  cast  by  the  death  of  the  particular 
tenant,  might  resort  to  his  writ  of  entry  stir  intrusion^  but  without 
having  taken  the  profits,  he  could  not  have  maintained  a  writ  of 
right.^  But  where  A  is  tenant  for  life,  remainder  to  B  for  life, 
remainder  to  the  heirs  of  A,  and  A  dies,  and  B  enters  and  dies, 
and  a  stranger  intrudes,  the  seisin  which  A  had,  as  tenant  for  life, 
is  sufficient  for  A's  heirs  to  maintain  a  writ  of  right.®  So  where 
L.  and  M.  are  joint  tenants,  remainder  to  the  heirs  of  L.,  and  L. 
dies,  and  a  recovery  is  had  against  M.,  the  heir  of  L.  shall  have  a 
writ  of  right  for  the  whole,  on  M.*s  seisin,  as  well  as  on  L.'s, 

trines  of  the  common  law,  applicable  to  such  writs.  See  Wheaton's  note  to  Liter  v. 
Green,  2  Wheat  (U.  8.)  R.  815. 

1  Explees,  or  esplees,  are  the  products  which  the  land  yields,  as  the  hay  of  the 
meadow,  the  herbage  of  the  pasture,  the  com  and  other  produce  of  the  arable  ground, 
rents  or  services.     Termes  de  la  Ley. 

>  Reeves's  Hist  Eng.  Law,  428  ;  5  East,  R.  272 ;  2  Bos.  &  Pull.  R.  570 ;  3  Cruise, 
Dig.  490;  Leonard  v.  Hill,  10  Mass.  R.  281 ;  Copp  v.  Lamb,  3  Falrf.  (Me.)  R.  312; 
Speed  V.  Burford,  3  Bibb,  (Kj.)  R.  57. 

•  See  the  Stat,  of  Hen.  Yin.,  Appendix,  p.  i. 

«  2  Prest.  Abst.  of  Title,  298. 

'  Prest  supra,  301. 

^  Yin.  Abr.  Droit  de  Redo, 
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because  joint  tenants  are  seised  per  my  et  per  taut}  Where  the 
demandant  claims  bj  descent,  from  a  devisee  under  a  will,  tie 
must  allege  and  prove  an  actual  seisin,  by  the  taking  of  the  ex- 
plees  or  profits  in  such  devisee.  Thus  where  an  estate  was  devised 
to  A  for  life,  with  remainder  to  B  in  fee,  and  B  died  in  the  lifetime 
of  A,  so  that  he  had  only  a  vested  remainder,  but  was  never  actu- 
ally seised,  and  his  heir  brought  a  writ  of  right,  it  was  held,  that 
the  action  could  not  be  maintained  in  any  form,  because  neither 
B  nor  the  demandant  was  ever  actually  seised.^ 

845.  It  has  been  held,  in  the  State  of  Kentucky,  that  the  de- 
mandant in  a  writ  of  right,  to  maintain  it,  must  prove  an  actual 
seisin  ;  ^  but  where  A,  being  seised  of  land,  sold  it  and  repurchased 
it,  it  was  held,  that  he  might  have  a  writ  of  right  on  his  seisin 
before  the  sale.*  But  it  has  been  expressly  decided  in  this  country, 
that  the  strict  rule  of  the  English  law  requiring  actual  seisin,  is 
not  applicable  to  the  condition  of  this  country,  where  so  very  large 
a  part  of  real  property  consists  of  wild  and  uncultivated  lands, 
remote  from  settlements.^  The  English  distinctions  between  actions 
droitural  and  actions  possessort/  have  not  been  much  regarded  in 
Massachusetts,  there  having  been,  in  the  practice  of  that  State,  no 
difference  in  respect  to  the  nature  of  the  seisin  requisite  to  main- 
tain them.  Whoever,  in  that  State,  has  had  the  title,  lias  also  had 
a  seisin  in  deed,  either  by  an  actual  entry  or  intendment  of  law ; 
and  the  explees  may  be  considered  as  united  to  the  title,  so  as  to 
enable  the  party  to  maintain  a  writ  of  right.®  In  Virginia,  writs 
of  right  have  been  reduced  by  statute  to  the  same  rule  that  pre- 
vailed at  common  law  in  writs  of  entry,  and  other  possessory 
actions,  and  actual  seisin  or  possession  need  not  be  proved  to  main- 
tain them.7  Where  the  premises  demanded  in  a  writ  of  right  in 
a  case  in  the  State  of  New  York,  it  was  held  that  an  entry  need 
not  be  proved  before  action.® 

346.   Wherever  it  is  necessary  for  the  demandant  to  rely  on  the 

1  Yin^  supm, 

^  Dally  V.  King,  1  H.  Bl.  R.  1.  Deyisees  before  seisin  cannot  prosecute  a  writ  of 
right.    Saunders  v.  Annesley,  2  Scho.  &  Lefr.  R.  104. 

*  Speed  V,  Burford,  8  Bibb,  (Ej.)  R.  57. 

«  Gains  i;.  Conn's  Heirs,  8  J.  J.  Marsh.  (Ky.)  R.  104. 

<  Green  v.  Liter,  8  Cranch,  (U.  S.)  R.  229. 

^  Stearns  on  Real  Actions,  365.  Since  the  revised  statutes,  the  writ  of  entry  is  the 
only  real  action  in  Massachusetts.    See  ante,  ^  340. 

7  Lomax,  Dig.  618. 

8  Bradstreet  v.  Clarke,  12  Wend.  (N.  T.)  R.  602. 
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seisin  of  the  ancestor,  he  must,  by  tracing  the  descent  of  his  title 
as  heir,  show  how  he  is  heir,  and  a  mistake  in  any  of  the  steps  will 
be  a  fatal  variance.  The  greatest  accuracy  seems  to  have  ever 
been  required  in  England,  in  the  proceedings  in  writs  of  right,  as 
they  have  been  not  much  encouraged  by  the  courts  there  ;  and  the 
instances  are  few  in  which  they  have  permitted  the  demandant  in 
a  writ  of  right  to  amend  evfen  for  a  trivial  error.^  In  Dumsday 
V.  Hughes,^  the  court  thought  that  writs  of  right  should  not  be 
improperly  encouraged,  and  maintained  that  the  ^'  least  slip  was 
fatal  to  the  demandant."  ^  In  a  case  of  a  writ  of  right  aneestralj 
in  the  State  of  New  York,  the  demandant  counted  on  the  seisin 
of  his  deceased  father,  and  issue  was  joined  on  the  mere  right. 
The  tenant  proved  that  J.  H.  was  in  possession  of  the  premises 
thirty-eight  years  ago,  and  improved  them  as  his  own,  and  con- 
tinued so  in  possession  fifteen  or  sixteen  years,  and  died  in  such 
possession ;  that  his  family  remained  in  possession  two  or  three 
years  afterwards,  when  his  son  J.  became  of  age,  and  took  the  ex- 
elusive  possession.  From  him  the  possession  was  regularly  trans- 
mitted  to  the  tenant.  The  demandant,  on  his  part,  proved  that 
his  father  was  in  actual  possession  fifty-one  years  ago,  and  im- 
proved the  premises  as  his  own  ;  that  he  died  about  forty-one  years 
ago,  in  possession,  leaving  the  demandant,  his  only  son  ;  that  the 
premises  were  vacant  two  or  three  years,  until  the  demandant,  by 
his  tenant,  took  possession  of  fifty  acres  by  a  *'  possession  fence." 
The  term  of  limitation  of  an  ancestral  writ,  as  by  the  statute  of 
Henry  VIII.,  was  sixty  years.  The  court  considered  that  the 
actual  possession  of  the  tenant  for  thirty-eight  years  was  evidence 
of  his  right ;  that  this  presumption  of  right  was,  however,  repelled, 
by  the  prior  possession  of  the  ancestor  of  the  demandant,  and  it 
existed  thirteen  years  prior  to  the  tenant's  possession,  and  con- 
tinued until  a  descent  was  cast  in  favor  of  the  demandant.  The 
assise,  therefore,  might  well  have  presumed  a  title  in  the  demand- 
ant, since  his  ancestor  was  the  occupant  and  apparent  owner, 
fifty-one  years  ago,  and  thirteen  years  prior  to  the  tenant's  tortious 
possession.^ 
847.  The  tenant,  in  a  writ  of  right,  may  give  in  evidence  the 

^  Booth  on  Real  Actions,  111,  note  (a). 
>  3  Bos.  &  Full.  R.  452. 
*  Per  Mr.  J.  Heath,  1  New  R.  66. 

^  Nales  V.  Feck,  3  Johns.  (N.  Y.)  Cases,  128.    See  Boiling  v.  Mayor  of  Fetersbaig, 
3  Rand.  (Va.)  R.  563. 
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title  of  a  third  person,  for  the  purpose  of  disproving  the  demand- 
ant's seisin,  as  the  writ  does  not  bring  into  controversy  the  mere 
right  of  the  parties  to  the  suit,  and  by  consequence,  either  party 
is  authorized  to  establish  by  evidence,  that  the  other  has  no  right 
whatever  in  the  demanded  premises,  or  that  his  mere  right  is  in- 
ferior to  that  set  up  against  him.^ 

348.  There  is  no  good  reason,  it  seems,  why  the  demandant  in 
a  writ  of  right  should  not  be  allowed  to  recover  according  to  his 
interest  proved,  if  less  than  that  which  he  has  demanded.^  It  may 
be  assumed  as  certain,  that  from  the  time  of  Lord  Hobart,  the 
general  doctrine  has  been,  that  the  demandant  in  any  real  action 
is  entitled  to  recover  less  than  he  demands  in  his  writ,  whether  he 
demands  an  entirety  or  an  aliquot  part,  if  the  variance  is  not  taken 
advantage  of  till  after  verdict.® 

349.  The  rule  has  been  in  England,  that  it  is  not  admissible  in 
writs  of  right  or  writs  of  entry  to  have  two  counts  for  the  same 
land  ;  and  if  the  same  land  is  demanded  on  one  count,  on  the  de- 
fendant's own  seisin,  and  in  another  on  the  seisin  of  an  ancestor  or 
predecessors,  the  writ  may  be  abated  by  plea.  In  Massachusetts, 
in  any  such  case,  the  plaintiff  might  discontinue  as  to  one  of  the 
counts.* 

350.  The  statute  32  Henry  YIII.,  as  has  been  already  stated, 
makes  a  difference  in  its  limitation  between  a  possession  com- 
menced against  the  ancestor,  and  a  possession  commenced  against 
the  demandant  himself;  inasmuch  as  it  provides,  that  '^  no  person 
shall  sue  any  action  for  any  lands,  &c.  upon  his  own  seisin  above 
thirty  years  next  before  the  teste  of  the  original  of  the  same  writ 
to  be  brought."  ^  The  demandant,  then,  will  be  barred,  in  case  he 
was  disseised,  and  has  omitted  to  bring  his  writ  of  right,  within 
thirty  years  from  the  time  of  such  disseisin.  And,  should  this 
period  elapse  against  the  disseisee,  and  he  should  die,  it  would 
seem  to  follow,  that  the  bar  to  him  would  also  be  a  bar  to  his  heirs. 

1  Inglis  V,  Sailon'  Song  Harbor,  S  Peters,  (U.  S.)  R.  133;  Green  v.  Watkins,  7 
Wheat.  (U.  S.)  R.  31 ;  Ten  Eyck  v,  Waterbury,  7  Cow  (N.  Y.)  R.  52  ;  Poor  ».  Robin- 
son,  10  Mass.  R.  131.  So  also  in  the  English  courts,  3  W.  Black.  R.  292 ;  Steams  on 
Real  Actions,  227,  228,  372. 

^  Per  Thompson,  J.,  in  Inglis,  &c.,  supra;  Dewey  v.  Brown,  2  Pick.  (Mass.)  R.  52 ; 
Somes  V.  Skinner,  3  Id.  52. 

'  Per  Mr.  Justice  Story,  in  Inglis,  &c.,  supra, 

*  Overseers  of  the  Poor,  &c.  v.  Otis,  20  Rck.  (Mass.)  R.  38. 

A  See  the  statute  at  large  in  the  Appendix. ' 
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Otherwise,  there  would  be  this  absurdity :  that  the  heir  making 
out  his  title  to  lands,  of  which  his  ancestor  had  been  disseised,  by 
showing  the  taking  of  the  espleesy  within  sixty  years,  by  the  an- 
cestor, would  deduce  it  from  one  whose  right  had  been  wholly 
barred.  For,  after  thirty  years  had  elapsed  in  the  lifetime  of  the 
ancestor,  which  had  given  the  possessor  a  title  by  a  negative  pre- 
scription, the  possessor  would  have  his  title,  which  was  once  good* 
against  all  the  world,  overturned  by  his  heir.^  And  yet,  most  of 
the  writers  on  the  common  law  have  mentioned  but  one  limitation 
to  a  writ  of  right,  namely,  sixty  years  ;  although  the  statute  makes 
a  distinction  between  a  disseisin  committed  against  the  ancestor, 
and  against  the  demandant  himself. 

851.  It  may  be  proper  here  to  remark  on  the  word  predecessor^ 
which  is  mentioned  in  the  statute  of  32  Henry  YIII.  That  statute 
provides,  that  no  person  shall  maintain  a  writ  of  right  of  the  pos- 
session of  his  ancestor,  or  predecessor,  but  only  within  sixty 
years,  &c.  The  distinction  between  ancestor  and  predecessor  is ' 
pointed  out  in  Go.  Litt.  78  (,  and  is  stated  to  be,  that  one  is  ap- 
plied to  natural  persons,  and  the  other  to  a  body  corporate.  And, 
in  Brook's  Reading,  33,  it  is  said  that  a  bishop  or  parson,  making 
title  upon  the  seisin  of  their  predecessors,  are  expressly  within  tlie 
words  of  the  statute  ;  and,  in  the  same  learned  work,  an  abbot  and 
his  predecessors  are  mentioned  in  the  same  manner.^  These 
authorities  show,  that  the  word  predecessor  was  introduced  because, 
if  the  word  ancestor  had  only  been  xised,  there  would  have  been 
nothing  to  meet  the  case  of  a  corporation.  And  hence,  a  tenant 
for  life  is  not  regarded  as  a  predecessor  to  the  heir.  And  it  seems, 
that,  in  a  writ  of  right  by  the  heir,  after  the  determination  of  a 
life-estate,  the  bringing  of  the  writ  is  to  be  reckoned  from  the 
seisin  of  the  ancestor,  and  not  from  the  death  of  the  tenant  for 
life ;  and  thus  the  remedy  by  writ  of  right  may  be  lost  by  the 
tenancy  for  life  continuing  more  than  sixty  years.  The  heir,  how- 
ever, would  still  be  entitled  to  his  own  writ  of  entry,  and  might 
bring  his  ejectment  at  any  time  within  twenty  years  after  the 
tenant's  death  .^ 

1  2  Prest  on  Aba.  of  Tit  346. 

^  Abbe  and  his  predecessors  have  been  seised  of  a  rent  by  prescription  out  of  the 
manor  of  D.,  de  tempore,  &c.,  upon  this  statute,  because  they  ought  to  prescribe  part  in 
the  Abbe  and  his  predecessors,  and  then  show  the  alteration,  and  prescribe  by  the  name 
of  Deane  and  Chapter,  &c.    Brook's  Beading,  p.  45. 

>  WiddowBon  v.  Harrington,  1  Jack.  &  Walk.  B.  512. 
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852.  There  is  manifestly  an  incongruity  in  admitting  a  claim* 
ant  to  an  estate,  if'  he  resorts  to  a  writ  of  right  to  compel  an- 
other, who  has  been  in  possession  for  nearly  sixty  years,  to  reveal 
the  strength  of  his  own  title,  when,  in  the  case  of  an  ejectment, 
which  must  be  brought  within  twenty  years,  the  possession  can 
only  be  recovered  on  the  strength  of  the  claimant's  title.  And  it 
may  happen,  that  much  injustice  will  be  done,  by  compelling  a 
person,  who  has  quietly  enjoyed  an  estate  for  nearly  sixty  years, 
to  exhibit  evidence,  which  perhaps  is  in  existence,  but  not  within 
his  power.  ^^  The  person  whose  ancestor  had  been  in  possession 
for  fifty-nine  years  and  three  quarters  must  begin  and  expose  his 
own  title ;  and,  if  the  jury  were  not  satisfied  with  it,  very  little 
would  do  for  the  demandant,  because  ^  the  jury  must  give  the 
property  to  somebody.'  "  ^ 

353.  Writs  of  formedon  are  considered  under  the  following 
heads,  namely,  the  formedon  descender^  the  formedon  in  remainder^ 
and  the  formedon  in  reverter. 

354.  Formedon  in  the.  descender  is  an  action  ancestral  droiteurel^ 
which  lies  for  the  issue  in  tail,  upon  a  violation  of  that  right  which 
descends  to  him  from  his  ancestor,  according  to  the  form  of  the 
gift,  and  is  in  nature  of  a  writ  of  right,  being  the  highest  writ  that 
an  issue  in  tail  can  have.  This  writ  lay  not  at  common  law,  but 
but  was  given  by  West.  2,  c.  1,  the  form  of  which  is  set  forth  in 
the  statute ;  for,  at  common  law,  all  estates  tail  were  fee-simple 
conditional ;  and  the  donee,  by  having  issue,  might  have  aliened 
the  estate,  or  forfeited  it ;  in  which  cases  the  issue  had  no  remedy. 
But  when,  by  this  statute,  which  was  called  de  donis  conditionalUmSf 
the  donee  was  deprived  of  this  power,  it  was  also  necessary  that 
the  issue  should  have  a  remedy  against  the  alienation  or  discon- 
tinuance of  his  ancestor,  and  therefore  the  formedon  in  descender 
was  given.^ 

355.  Formedon  in  remainder  lies  where  a  gift  is  made  in  tail  or 
for  life,  remainder  in  tail  or  in  fee,  and  the  tenant  in  tail,  or  for 
life  alieues,  or  is  disseised,  and  dies  without  issue ;  he  in  remainder, 
or  his  representative,  may  bring  their  formedon  in  remainder. 
This  writ,  as  it  lies  for  him  in  remainder  after  an  estate  tail,  is 
grounded  upon  the  equity  of  the  statute  de  donia  ;  for  a  formedon 

1  Speech  of  Mr.  Brougham  on  the  Beform  of  the  Law,  delivered  in  the  British  House 
of  Commons,  February  7,  182S.  « 

3  Bal.  on  Lim.  7,  8. 
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in  remainder  did  not  lie  upon  an  estate  tail  at  common  law, 
because  it  was  a  fee-simple  conditional,  whereupon  no  remainder 
could  be  limited,  on  account  of  the  danger  of  a  perpetuity,  which 
was  always  against  the  policy  of  the  law.^ 

856.  Formedon  in  reverter  lies,  where  the  donee  in  tail,  or  his 
issue,  dies  without  issue,  and  a  stranger  abates,  or  they  who  are 
seised  by  force  of  the  entail  discontinue  the  same.  In  either 
of  these  cases,  the  donor  or  his  heirs  may  have  a  formedon  in 
reverter.  This  writ  lay  at  common  law ;  for  though,  at  common 
law,  the  estate  tail  was  a  fee-simple  conditional,  —  so  that,  by  hav- 
ing issue,  the  donee,  by  alienation,  &c.,  might  have  barred  the 
possibility  of  the  donor's  right  of  reverter,  —  yet  the  having  of 
children  was  in  the  nature  of  the  condition  precedent ;  and  there- 
fore, if  the  donee  never  had  a  chlid,  the  donor  might  bring  his 
formedon  in  reverter,  and  recover  against  any  alienation  or  dispo- 
sition of  the  degree.^ 

357.  No  notice  seems  to  have  been  taken  (by  those  whd  have 
formerly  treated  of  real,  actions)  of  formedon  generally.  They 
have  merely  divided  it  in  the  manner  which  has  been  mentioned, 
which  is  in  conformity  to  the  statute  of  James.  A  learned  author 
has,  however,  mentioned  formedon  generally  as  the  first  species  of 
the  action  of  formedon,  which  lies,  as  he  says,  in  those  cases  only, 
in  which  the  title  depends  on  the  gift.  This  species  of  writ,  it 
seems,  can  only  be  brought  in  one  case,  namely,  where  a  person 
seised  in  fee-simple,  by  will,  devises  his  estate  in  fee-tail ;  in  which 
case  the  donee  claims  by  the  gift  alone,  without  its  working  any 
discontinuance,  which  it  would  do,  was  the  gift  by  a  tenant  in  tail. 
A  donee  thus  circumstanced,  supposing  the  donor  to  be  disseised 
before  his  death,  and  ousted  of  the  possession,  having  neither  seis- 
in in  law  nor  in  fact,  but  merely  a  right,  can  only  have  recourse 
to  a  writ  of  right,  which,  we  have  seen,  lies  only  for  a  recovery  of 
a  fee-simple.^ 

358.  By  the  statute  82  Hen.  YIII.,  it  was  enacted  ''  that  all 
formedons  in  reverter,  formedons  in  remainder,  and  idre  facia%^ 
upon  fines  of  any  manors,  lands,  tenements,  or  other  heredita- 
ments, shall  be  sued  and  taken  within  fifty  years  next  after  the 

1  Bac.  Abr.  tit  FormedoD,  F.  N.  217,  218 ;  Widdowson  v.  Harrington,  1  Jac.  & 
Walk.  512 ;  Inman  v,  Barnes,  2  Gall.  (Cir.  Co.)  R.  31.*}. 
'  Ibid.,  and  Steams  on  Real  Actions,  321. 
>  2  Prest  on  Abs.  of  Title,  843. 
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title  and  cause  of  action  fallen,  and  at  no  time  after  the  said  fifty 
years  passed."  ^  The  statute,  it  will  be  observed,  mentions  forme- 
dons  in  remainder  and  reverter,  and  limits  them  to  fifty  years,  but 
omits  formedon  in  descender ;  and  Lord  Coke  observes,  that  this 
act  extendeth  not  to  a  formedon  in  descender.^  The  construction 
of  Lord  Coke  is  supported  by  a  case  in  Dyer,  and  a  case  in  Bend- 
loe.^  But,  since  the  statute  of  21  Jac.  I.,  this  defect  of  the  stat- 
ute 82  Hen.  VIIL  became  of  no  consequence. 

859.  By  the  statute  21  Jac.  I.  c.  16,  it  is  enacted  ^'  that  all 
writs  of  formedon  in  descender,  formedon  in  remainder,  and  for- 
medon in  reverter,  of  any  manors,  lands,  tenements,  or  other 
hereditaments  whatever,  at  any  time  thereafter  to  be  sued  or 
brought,  by  occasion  or  means  of  any  title,  or  cause  thereafter 
happening,  shall  be  sued  or  taken  within  twenty  years  next  after 
the  title  and  cause  of  action  first  descended  or  fallen,  and  at  no 
time  after  the  said  twenty  years."  It  has  never  been  determined, 
says  Mr.  -Cruise,^  whether,  under  this  statute,  a  person  claiming 
an  estate  tail  by  descent,  is  barred  by  the  oieglect  of  the  preceding 
person  entitled  to  the  estate  tail,  in  not  making  an  entry,  or  bring- 
ing a  writ  of  formedon  within  twenty  years  from  the  time  his  title 
accrued.  The  general  opinion,  however,  is  (says  the  same  learned 
writer),  that,  in  consequence  of  the  words  "  first  descended,"  if  a 
person  entitled  to  an  estate  tail  neglects  to  bring  his  writ  of  forme- 
don within  twenty  years  after  his  title  first  descends,  he,  and  also 
his  issue,  will  be  barred.  For,  if  the  issue  brings  a  formedon,  it 
may  be  answered,  that  the  title  first  descended  to  his  predecessor 
upwards  of  twenty  years  before.  This  construction  is  confirmed 
by  the  opinion  of  the  majority  of  the  judges  in  a  case  in  Plowden,^ 
in  which  two  of  the  judges  said,  that,  if  a  tenant  in  tail  was  dis- 
seised, and  the  disseisor  levied  a  fine,  and  five  years  passed,  and 
afterwards  the  tenant  in  tail  died,  the  issue  in  tail  should  have  a 
new  period  of  five  years  to  make  his  claim ;  for  a  new  right  came 
to  every  one  of  theuiy  per  formam  doni.  The  words  of  the  statute 
of  fines  (4  Hen.  VII.),  upon  which  this  opinion  of  the  majority 
of  the  judges  was  founded,  are  nearly  similar  to  those  of  the  stat- 
ute of  21  Jac.  I. ;  and  therefore,  continues  Mr.  Cruise,  it  may 

1  3  Dyer,  R.  278. 

«  Co.  Litt.  115. 

>  3  Dyer,  R.  278  ;  Bendloe,  R.  194. 

*  3  Craise,  1,  Dig.  84. 

ft  Stowell  V.  Zoach,  Flowd.  374. 
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fairly  be  presumed,  that  the  judges  would  adopt  this  reasoning, 
and  give  the  same  efiFect  to  the  words  "  first  descended,"  in  the 
statute  21  Jac.  I.,  as  in  the  statute  of  fines.  Chief  Justice  Abbott 
observes,  that  the  several  statutes  of  limitation,  being  all  in  pari 
materia^  ought  to  receive  a  uniform  construction,  notwithstanding 
any  slight  variation  of  phrase,  for  their  object  and  intention  is  the 
same.^  But,  besides  these  authorities,  the  Court  of  Common  Pleas 
in  England  have  expressly  determined,  that  the  twenty  years, 
within  which  a  formedon  in  the  descender  ought  to  be  brought, 
begins  to  run  when  the  title  descends  to  the  first  heir  in  tail,  unless 
he  labors  under  disability.^ 

360.  In  this  country,  it  seems  also  to  be  well  established,  that, 
under  the  statute  of  21  Jac.  I.,  and  other  statutes  containing  simi- 
lar provisions,  a  person  claiming  an  estate  tail  by  descent  is  barred 
by  the  neglect  of  the  preceding  person  entitled  to  the  estate,  in  not 
making  an  entry,  or  resorting  to  a  writ  of  formedon,  within  twenty 
years  from  the  time  his  title  accrued.  In  an  action  of  formedon 
in  descender,  in  Massachusetts,^  sued  by  the  demandant  as  heir  in 
tail,  in  opening  the  pleadings,  it  was  admitted  by  the  parties,  that 
the  tenant  in  the  common  recoveiy  had  afterwards,  but  more  than 
forty  years  since,  discontinued  the  estate  tail  by  his  conveyance, 
admitting  the  recovery  to  be  void  ;  and  that,  on  his  death,  the  heir 
in  tail,  on  whom  the  right  descended,  was  of  full  age,  and  not 
without  any  of  the  savings  in  the  limitation  of  actions  of  forme- 
don. The  court  thereupon  observed,  that  this  objection  was  fatal. 
But  the  counsel  for  the  demandant  urged,  that  each  successive  heir 
in  tail  was  entitled  to  bring  his  action  of  formedon,  at  any  time 
within  twenty  years  after  his  right  accrued.  The  court  denied  this 
position  to  be  law,  and  said,  that  it  had  been  formerly  determined, 
in  the  case  of  Hart  v.  Hart,  in  Middlesex,  that  when  the  statute 
of  limitations  had  once  begun  to  run  against  the  heir  in  tail,  no 
subsequent  disability  could  interrupt  its  progress  ;  and,  after  it  ran 
twenty  years,  no  formedon  could  afterwards  be  maintained.  The 
demandant,  therefore,  moved  for  and  had  leave  to  discontinue. 
And,  in  the  Circuit  Court  of  the  United  States,  Mr.  Justice  Story 
said,  he  took  it  to  be  well  settled,  that,  if  the  time  limited  has  once 

1  Murray  v.  East  India  Co.,  5  B.  &  A.  215. 

>  Tolson  V.  Kay,  8  Brod.  &Bing.  217;  [Cannon  v.  Rimington,  10  Eng.  L.  &  Eq. 
477.] 
*  Dow  V,  Warren,  6  Mass.  328. 
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begun  to  ran  against  any  tenant  in  tail,  it  is  a  good  bar,  not  only 
against  bim,  but  also  against  all  persons  claiming  in  the  descent, 
per  formam  dani,  through  him.^ 

361.  The  word  faUeUy  in  the  statute,  is  clearly  applicable  to  re* 
mainders  and  reversions.  And  it  is  always  held  that  writs  of  for- 
medon  in  remainder  and  reverter  may  be  brought  at  any  time 
within  twenty  years  after  the  determination  of  the  preceding  estate 
tail,  though  such  preceding  estate  tail  should  have  continued  for 
centuries,  because,  by  such  determination,  the  title  and  action  first 
descended  and  fell.^ 

862.  A  torit  of  entry ^  at  common  law,  is  that  which  disproves 
the  title  of  the  tenant  or  possessor,  by  showing  the  unlawful 
means  by  which  he  entered,  or  continues  in  possession.^  A  writ 
of  entry,  sur  disseisin  may  be  brought,  not  only  against  the  party 
who  committed  the  disseisin,  but  against  all  those  who  come  into 
the  disseisin  under  him.^  When  it  is  brought  against  the  disseis- 
or, by  the  disseisee^  it  has  been  denominated  a  writ  of  entry  in  the 
nature  of  an  assise,  because  it  may  be  brought  instead  of  an  as- 
sise.^ The  remedy  by  assise  is  only  applicable  to  two  species  of 
injury  by  ouster,  namely,  abatement,  and  a  recent  or  novel  dis- 
seisin.^ 

1  Inman  v.  Barnes,  2  Gall.  (Cir.  Co.)  R.  315. 

3  Ibid. ;  3  Cnuse,  Dig.  483. 

>  3  Black.  Com.  181. 

*  Co.  Litt.  238 ;  Stearns  on  Real  Actions,  143. 

^  Steams  on  Real  Actions,  145. 

"  If  the  abatement  happened  on  the  death  of  the  demandant's  fiuher  or  mother, 
brother  or  sister,  uncle  or  aant,  nephew  or  niece,  it  was  called  an  assise  of  mort  cTan- 
ceator.  If  the  abatement  happened  on  the  death  of  a  more  remote  ancestor  of  the  de- 
mandant, the  remedy  was  by  writ  of  ayle  or  de  avo ;  and  so  in  a  more  remote  degree, 
by  writs  taking  their  name  from  the  degree  of  relationship.  Mr.  Justice  Blackstone 
observes,  since  it  was  formerly  always  held  to  be  law  that,  where  lands  were  devisable 
in  a  man's  last  will  by  the  custom  of  the  place,  an  assise  of  mort  ^ancestor,  as  the  right 
of  possession  could  never  be  determined  by  a  process  which  only  inqoired  these  two 
points,  —  the  seisin  of  the  ancestor  and  the  heirship  of  the  demandant;  and  now,  since 
the  statute  of  wills,  32  Hen.  VIII.,  makes  all  socage  lands  devisable,  that  the  statute 
12  Car.  11.  has  converted  all  tenures,  a  few  only  excepted,  into  free  and  common 
socage,  —  no  assise  of  mort  d^anoeator  can,  at  the  present  day,  be  brought.  3  Bl.  Com. 
187.  An  assise  of  novel  disseisin  differs  from  the  last,  in  that  it  recites  a  complaint  by 
the  demandant  of  the  disseisin  committed,  in  terms  of  direct  averment ;  whereupon  the 
sheriff  is  commanded  to  reseise  the  land,  and  all  the  chattels  thereon,  and  keep  the  same 
in  his  custody  until  the  arrival  of  the  justices  of  assise ;  and,  in  the  mean  time,  to  sum- 
mon a  jury  to  view  the  premises,  and  to  make  a  recognition  of  the  assise  before  the 
justices,  at  which  time  the  tenant  may  plead  either  the  general  issues  nul  tori,  nul  dii- 
seisin,  or  any  special  pleas ;  and  if,  upon  the  general  issue,  the  recognitors  find  an  actual 
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868.  The  writ  of  entry  9ur  abatement  must  necessarily  be 
grounded  on  the  seisin  of  the  ancestor;  and,  therefore,  by  the 
statute  Hen.  VIII.,  fifty  years  is  the  period  within  which  a  writ 
of  entry  sur  abatement  must  be  brought.  But  it  does  not  seem, 
says  a  learned  writer,  to  have  ever  been  supposed,  that  the  disseisin 
was  to  the  heir,  so  as  to  bar  him,  unless  he  should  bring  his  action 
within  thirty  years ;  which  latter  period  is  the  time  limited,  by  the 
statute  Hen.  YIH.,  for  all  writs  grounded  upon  the  possession  of 
the  demandant  himself.^ 

364.  As  to  writs  of  entry  wer  intrtmon^  thirty  or  fifty  years  is, 
by  the  statute  of  Hen.  YIH.,  the  period  of  limitation,  according  to 
the  circumstances  of  the  case ;  that  is,  it  depends  upon  whether 
the  possession  is  sought  upon  the  dispossession  of  the  ancestor,  or 
the  dispossession  of  the  demandant  himself.^  This  writ  lies  against 
those  who  enter  upon  the  estate,  before  the  reversioner,  upon  the 
death  of  any  tenant  for  life.  And  the  reversioner,  after  a  life- 
estate  is  determined,  must  count  upon  an  actual  seisin,  by  the  per- 
son creating  the  life-estate  taking  the  esplees ;  and  the  fifty  years 
is  reckoned  from  that  seisin,  and  not  from  the  death  of  tenant  for 
life,  or  the  commencement  of  the  adverse  possession.  The  conse- 
quence is,  that  this  remedy  may  sometimes  fail  when  an  ejectment 
will  lie.  For,  if  the  tenant  for  life  should  live  more  than  fifty 
years,  there  will  be  a  lapse  of  more  than  the  specified  time  from 
the  actual  seisin,  and  therefore  the  reversioner  cannot  pursue  this 
mode  of  action,  even  immediately  after  the  death  of  tenant  for  life. 
And  if  he  should  not  avail  himself  of  his  right  of  entry  for  twenty 
years  from  the  death  of  tenant  for  life,  he  will  be  barred  of  all 
remedy.* 

865.  In  Massachusetts  and  in  Maine,  by  the  revised  statutes  of 
those  States,  the  demandant  in  a  writ  of  entry  must  declare  on  his 
own  seisin,  within  twenty  years  then  last  past,  without  specifying 
any  particular  day,  and  must  allege  a  disseisin  by  the  tenant,  but 
need  not  aver  a  taking  of  the  profits.  The  demandant  is  not  re- 
quired to  prove  an  actual  entry  under  his  title  ;  but,  if  he  is  enti- 
ced to  such  an  estate  as  he  claims  in  the  premises,  whether  as  heir 

wisin  in  the  demandant,  and  hia  sabseqaent  disseisin  by  the  tenant,  he  shall  have  judg. 
ment  to  recover  his  seisin,  and  the  damages  for  the  iiyarj  sustained.  8  Bl.  Com.  188 ; 
Booth,  211. 

1  Preston  on  Abstracts  of  Tit  345. 

«  Ibid. 

*  Widdowson  v.  Harrington,  1  Jac.  &  Walk.  518. 
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or  devisee,  purchaser  or  otherwise,  and  also  that  he  has  a  right 
of  entry  therein,  it  shall  be  sufficient  proof  of  his  seisin.^ 

366.  Though  tlie  action  of  e^ectmefnt  is  not  generally  men- 
tioned, eo  nomine^  in  a  statute  of  limitations,  yet  it  is  provided, 
that  none  shall  make  an  entry,  but  within  a  certain*  time  after 
their  right  or  title  shall  first  descend  or  accrue.  And  as  the 
right  of  entry  is  taken  away  after  the  time  limited  has  elapsed,  of 
course  no  ejectment  can  be  sustained,  which  depends  upon  the 
right  of  entry ;  as  will  be  more  fully  explained  in  the  following 
chapter. 

867.  The  writ  of  dower  unde  nihil  hahet  is  a  real  action,  which 
lies  for  a  widow  claiming  the  specific  recovery  of  her  dower,  no 
part  having  been  assigned  to  her.  There  is  another  writ,  called 
the  writ  of  right  of  dower,  seldom  used  in  practice,  which  is  appli- 
cable to  the  particular  case  where  the  widow  has  received  a  part 
of  her  dower .^  In  writs  of  dower,  the  demand  is  of  the  demand- 
ant's *'  reasonable  dower,  which  falleth  to  her  of  the  freehold^  which 
was  of  A,  her  late  husband  in  C,  whereof  she  hath  nothing  "  ;  * 
the  plaint  or  count  being  less  general,  and  specifying  the  particu- 
lars of  the  demand,  as  a  messuage,  ten  acres  of  land,  &c.  ^  In  all 
other  sorts  of  real  writs,  the  writ  itself  is  as  special  as  the  count.^ 
Dower  is  not  within  the  statutes  of  limitation  of  Henry  or  of 
James,  but  a  fine  levied  by  the  husband  or  his  alienee  or  heir  will 
bar  her  by  the  force  of  the  statute  of  non-claims,  unless  she  bring 
her  action  within  five  years  after  the  accruing  of  her  title,  and  the 

^  For  the  particalars  of  the  proceeding  in  a  writ  of  entry  in  Massachusetts,  see  Mass. 
Rev.  Stat  c.  101,  part  S,  tit.  3 ;  Maine  Rev.  Stat.  c.  145,  tit  10.  This  remedy,  as 
has  been  explained,  was  deemed  bj  the  commissioners  one  more  simple,  convenient,  and 
effectual  than  that  by  ejectment,  because  a  final  judgment  in  a  writ  of  entry  is  a  bar  to 
another  action  of  the  same  kind.    See  cmU, 

'  Booth  on  Real  Actions,  166.  Dower  may  be  recovered  by  bill  in  equity  as  well  as 
by  action  at  law.  The  jurisdiction  of  chancery  is  concurrent  with  that  of  law ;  and 
when  the  legal  title  to  dower  is  in  controversy,  it  must  be  settled  at  law ;  but  if  that  be 
admitted  or  settled,  adequate  relief  can  be  granted  to  the  widow  in  equity,  both  as  to  the 
assignment  of  the  dower  and  the  damages.  The  equity  jurisdiction  has  been  equally 
entertained  in  this  country  and  in  England.  4  Kent's  Com.  71,  2.  Courts  of  probate 
are  also  empowered  in  many  of  the  States,  upon  the  application  of  the  widow  or  of  the 
heirs,  to  appoint  commissioners  to  set  off  the  widow's  dower,  which  has  in  a  great 
measure  superseded  the  common-law  remedy  by  action. 

s  Booth  on  Real  Actions,  166;  Fitz.  N.  B.  147. 

*  2  Saund.  R.  43. 

^  See  opinion  of  Story,  J.,  in  Inglis  v.  Sailors'*  Snug  Harbor,  3  Peters,  (IT.  S.)  B. 
183. 
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removal  of  her  disabUities,  if  any.^  In  New  Hampshire,^  in  Geor- 
gia,* in  North  Carolina,^  and  in  Tennessee,^  the  writ  is  not  within 
the  statute  of  limitations ;  ®  and  in  Maryland,^  it  has  been  held, 
that  the  statute  of  limitations  is  no  bar  in  equity  to  the  claim  of 
dower.  The  principle  of  the  doctrine  is  stated  clearly  by  the  court 
in  the  case  in  New  Hampshire.  The  view  taken  by  the  court  was, 
that  the  statute  applied  only  to  actions,  entries,  and  claims, 
founded  upon  a  previous  seisin  or  possession  of  the  lands  de- 
manded, from  which  seisin  or  possession  the  time  of  limitation 
may  be  dated ;  and  that  dower  cannot  have  a  limitation  dated 
from  the  seisin  of  the  husband ;  and  that  a  limitation  cannot  be 
dated  from  the  seisin  or  possession  of  the  widow,  because  she  can- 
not have  either  until  dower  has  been  assigned  to  her.®  This  doc- 
trine was  recognized  and  approved  by  the  Supreme  Court  of  Mas- 
sachusetts, in  a  case  wherein  it  was  decided  that  a  writ  of  dower 
was  not  barred  by  the  revised  statutes  of  that  State  ;  and  the  court 
say  that  the  limitation  being  thus  dated  from  the  seisin,  it  would 
be  absurd  to  extend  it  to  actions  in  which  seisin,  not  being  issua- 
ble, can  never  become  the  subject  of  evidence  on  trial.^  By  the 
modern  English  statute  of  limitations  of  8  and  4  Will.  lY.  c.  27, 
no  suit  for  dower  shall  be  brought,  unless  within  twenty  years 
after  the  death  of  the  husband ;  and  that  an  aQCount  of  the  rents 
and  profits  of  the  dowable  lands  shall  be  limited  to  six  years.^^  In 

1  Park  on  Dower,  311,  4  Kent's  Com.  69.  "A  woman  brooght  a  writ  of  dower  of 
the  seisin  of  her  husband  sixtj-one  years  past,  the  action  lyeth,  hecauMe  that  is  not  of  her 
owne  seisin,  nor  of  none  of  her  ancestors,  nor  predecessors,  neither  is  it  an  action  pos- 
sessorie,  and  it  is  not  prohibited  bj  the  statute."  Brook's  Reading  upon  the  Stat  32 
Hen.  VIII.  cap.  2. 

^  Barnard  v.  Edwards,  4  N.  Hamp.  B.  107. 

»  Dud.  R.  123. 

«  Spencer  v.  Weston,  1  Dev.  &  Bat.  (N.  C.)  B.  213. 

*  Guthrie  v,  Owen,  10  Terg.  (Tenn.)  R.  339. 

*  [So  in  Michigan.  Maj  v,  Rnmney,  1  Mann.  (Mich.)  1.  And  in  Delaware.  Bord- 
lej  V,  Clajton,  3  Harr.  l.'M.    And  Alabama.    Owen  v.  Campbell,  32  Ala.  521.] 

7  Wells  V,  Beall,  2  G.  &  Johns.  (Md.)  R.  468. 

^  Barnard  v.  Edwards,  4  N.  Hamp.  R.  107.    And  see  Moore  v.  Frost,  3  Id.  126. 

*  Parker  v.  Obear,  7  Met.  (Mass.)  R.  24.  Dower  is  maintainable  in  Pennsylvania, 
for  the  wife's  third  in  land,  held  by  a  person  claiming  by  title  adverse  to  his  heirs,  but 
supposed  to  have  been  the  estate  of  the  husband.  Galbraith  v.  Green,  13  S.  &  Rawle, 
R.  85.  See  also  case  of  Dille  Vaughs's  estate,  4  Whart  R.  177.  So  in  Maine,  an  ad- 
verse possession  of  the  premises  in  which  dower  is  claimed,  for  more  than  twenty  yean 
during  the  life  of  the  husband,  it  was  held,  will  not  bar  the  rights  of  the  widow.  Dur- 
ham V.  Angier,  2  App.  (Me.)  R.  242.  An  ejectment  will  not  lie  for  dower  before 
assignment    Steph.  N.  P.  1391 ;  Keb.  R.  181. 

^  See  Appendix,  p.  xvi. 
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New  York,  the  writ  of  dower  is  abolished,  and  the  action  of  ejeclr 
ment  substituted.^  In  New  Jersey,*  an  action  of  dower  is  barred 
after  twenty  years,  and  in  Ohio,'  after  twenty-one  years.  The 
limitations  to  actions  of  ejectment  for  dower,  created  by  the  revised 
statutes  of  New  York,  requiring  a  woman  to  demand  her  dower 
within  twenty  years  after  the  death  of  the  husband,  does  not  apply 
where  the  husband  died  previously  to  those  statutes  going  into 
effect.^  The  course  of  decisions  in  South  Carolina  has  been  to 
date  the  running  of  the  statute,  not  from  the  accrual  of  the  rights 
but  from  the  accrual  of  the  right  of  action  for  its  assertion,  so  that 
the  statute  does  not  begin  to  run  until  there  is  a  possession  in 
some  one  adverse  to  the  claimant  of  dower .^  In  North  Carolina, 
the  claim  which  a  widow  has  for  dower  in  the  lands  of  which  her 
husband  died  seised,  not  being  before  assignment,  ^^  a  right  or 
title  "  to  the  land  is  not  barred  by  the  act  of  1715.®  In  Maryland, 
a  widow  cannot  recover  damages  against  the  alienee  of  her  husband 
from  his  death,  but  only  from  the  time  of  demand  and  refusal 
to  pay  her  for,  or  assign  her  dower ;  the  feoffee  is  not  in  default 
until  that  time.    This  rule  prevails  at  law  and  in  equity.^ 

1  4  Kent's  Com.  70  (note). 

»  Berrion  v.  Conover,  1  Harr.  (N.  J.)  R.  107 ;  [Conover  ».  Wright,  2  Halst  613.] 

*  Tattle  V,  Wiiaon,  10  Ohio  B.  24. 

*  Sayre  ».  Wisner,  8  Wend.  (N.  Y.)  B.  661. 

•  Bichard  v.  Talbird,  Bice,  (S.  C.)  Eq,  R.  168. 

•  Bev.  Stat  c.  65,  8. 1 ;  Spencer  v.  Weston,  1  Dev.  &  Bat.  (N.  C.)  B.  218. 

T  Steiger's  Adm'r  v,  Hillen,  6  Q.  &  Johns.  (Md.)  B.  121.  [But  though  the  statute 
does  not  applj  to  the  wife's  remedy  by  action  for  her  dower,  it  seems  that  lapse  of  time 
will  bar  an  action  for  an  account.  Kiddall  v.  Trimble,  1  Md.  Ch.  Dec.  143.  In  Mis- 
sissippi, the  action  of  dower  is  barred  by  the  statute.  Torrey  v.  Minor,  1  S.  &  M. 
(Miss.)  Ch.  489.^  So  in  South  Carolina.  Gaston  v.  Caston,  1  Bich.  (S.  C.)  Eq.  1. 
And  in  Iowa.    6  Clarke^  106.] 
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CHAPTER   XXX. 

OF  THE  ACTION  OF  EJECTMENT  AND  THE  RIGHT  OF  ENTBT. 

868.  The  history  of  the  action  of  ejectment  is  in  a  degree 
illustrative  of  the  times  through  which  it  has  descended,  and 
demonstrative  of  the  truth,  that,  in  a  progressive  state  of  society, 
municipal  law  will  infallibly,  though  almost  silently  and  impercep- 
tibly, shape  itself  to  the  ends  of  justice.  In  the  earlier  periods  of 
the  English  law,  the  right  to  the  possession  of,  or  property  in, 
lands,  was  determined  by  some  kind  of  real  action  suited  to  the 
circumstances  of  the  case  ;  but,  for  a  long  time,  a  tenant  for  years 
had  no  means  of  recovering  possession  if  ousted  of  his  term,  —  a 
lease  for  a  term  of  years  being  only  regarded  as  a  contract  or 
covenant,  upon  which,  if  ejected  by  a  stranger,  he  could  recover 
only  damages,  and  if  by  his  lessor,  his  term  and  damages,  by  a  writ 
of  covenant.^  An  alteration  in  the  law  took  place  in  the  reign  of 
Edward  IV.,  and  the  termer  was  allowed  to  recover  both  his  term 
and  damages  ;  and,  at  length,  in  the  reign  of  Elizabeth,  the  y'ec- 
tione  firmcB  became  the  established  form  of  action  for  the  trial  of 
titles  to  land.  In  this  action,  there  was  no  fiction ;  the  plaintiff 
was  a  real  person,  to  whom  a  lease  was  actually  sealed  by  the 
claimant  upon  the  land ;  and  so  also  was  the  defendant,  who  en 
tered  and  ousted  the  plaintiff.  This  gave  rise  to  abuse,  to  prevent 
which,  a  rule  of  court  was  made,  prohibiting  the  plaintiff  in  eject- 
ment from  proceeding  against  the  defendant,  without  previously 
giving  notice  to  the  person  actually  in  the  possession  of  the  lands, 
who  then  had  liberty  from  the  court  to  defend  the  action,  on  an 
undertaking  to  indemnify  the  defendant,  in  whose  name  the  action 
proceeded.  When  this  rule  was  made  is  not  certain.  A  still 
further  improved  mode  of  proceeding  was  introduced,  as  is  said, 
by  Rolle,  Ch.  J.,  who  presided  in  the  higher  law  court  during  the 
Protectorate  :  the  plaintiff  and  defendant  were  no  longer  real  per- 
sons, but  the  tenant  in  possession  of  the  land  was  allowed  to  be- 
come defendant,  as  entering  into  a  rule  to  confess  the  lease  to  the 

1  3  BU.  Com.  158,  200. 
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fictitious  claimant,  his  entry  into  the  land,  and  his  ouster  by  the 
fictitious  defendant,  or,  as  he  was  called,  the  '^  casual  ejector "  ; 
and  the  subsequent  proceedings  were  then  carried  on  in  the  name 
of  the  real  tenant.^  The  action,  according  to  Lord  Mansfield,  is 
the  creature  of  Westminster  Hall,  introduced  within  the  time  of 
memory,  and  moulded  gradually  into  a  course  of  practice  by  rules 
of  the  courts.^  It  is  a  real  remedy  in  respect  to  the  land,  and  jper- 
9(mal  in  respect  of  the  damages  and  costs.  Hence  it  is  called  a 
mixed  action,  in  which  a  lessee  for  years,  when  ousted,  can  re- 
cover his  term,  as  also  his  damages.  It  is  also  a  possessory  action, 
and  only  maintainable  where  the  lessor  of  the  plaintiff  may  enter.' 
The  action  of  ejectment  is  the  action  by  far  the  most  in  use  in  this 
country,  and  even  in  those  States,  as  the  reports  show,  wherein 
real  actions  still  remain  in  force  as  the  heritage  of  the  old  English 
common  law.^  In  some  of  the  States,  it  is  said,  it  is  retained 
with  its  fictions,  and  in  others  without.  In  Pennsylvania,  South 
Carolina,  Missouri,  Arkansas,  its  fictions  form  no  part  of  the  prac- 
tice,^ and  so  in  Rhode  Island.  It  has  been  stated,  that,  in  all  the 
States,  the  proceedings  in  the  action  are  accommodated  to  circum- 
stances, and  to  the  views  entertained  in  each  as  to  convenience.^ 

869.   Although  the  action  is  not,  eo  nominey  included  in  the  act 
of  limitations,  yet,  inasmuch  if  it  be  enacted  that  none  shall  make 

1  Rose,  on  Real  Actions,  and  Runn.  on  Eject. ;  Robinson  v,  Campbell,  3  Wheat.  (U. 
S.,)  R-  212.  In  the  Colony  of  Massachasetts,  before  jodidal  proceedings  had  assumed 
A  regular  and  systematic  form,  the  fictitious  action  of  ejectment  had  become  established 
in  the  English  courts ;  but  the  fictions  were  intelligible  onlj  to  lawyers,  and  were  not  of 
a  nature  to  be  approved  by  the  Massachusetts  Puritans.  Steams,  in  his  Real  Actions, 
89ij9  :  "  We  should  hardly  expect  them  to  resort  to  the  indirect  method  of  making  a  lease 
of  their  lands,  in  order  to  try  the  titie.  And,  as  to  confessing  a  lease,  an  entry,  and  an 
ouster,  which  had  never  had  any  existence  in  fact,  they  seem  —  as  we  should  naturally 
expect  —  to  have  regarded  it  as  a  violation  of  truth,  and  therefore  wholly  inadmissible. 
It  is  doubtless  to  these  circumstances  that  there  are  only  two  cases  to  be  found  upon  the 
records  of  our  courts,  of  the  fictitious  action  of  ejectment  upon  the  English  modeL" 
Steams,  supra,  396  (note). 

3  Per  Lord  Mansfield,  in  Fairclaim  v.  Shamtitle,  3  Burr.  R.  1293. 

*  Bac.  Abr.  Eject.  A.  2 ;  2  Steph.  N.  P.  1374.  In  ejectment,  under  stat.  of  1  Geo. 
IV.  c,  87,  s.  2,  the  landlord  can  recover  the  mesne  profits  of  the  premises  from  the  ex- 
piration of  the  tenant's  interest,  down  to  the  time  of  the  verdict,  or  some  other  prior 
day,  to  be  specially  mentioned  therein.  But  trespass  must  be  resorted  to  for  the  subse- 
quent profits.    Bac.  Abr.  Eject.  (A.)  2. 

^  A  number  of  cases  for  the  recovery  of  land  in  Maryland  are  reported  in  the  4th 
volume  of  Har.  &  McHen.  R.,  before  the  Revolution,  which  are  all  actions  of  eject- 
ment. 

*  4  Kent's  Com.  71  (note). 
0  Stearns's  Real  Act  57. 
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an  entry  but  within  a  certain  declared  period  of  time  after  the 
right  or  title  shall  first  descend  or  accrue,  and  inasmuch  as  that 
right  is  taken  away  by  the  lapse  of  the  prescribed  period,  the  con- 
sequence is,  that  no  action  of  ejectment  (the  privilege  of  bringing 
which  is  wholly  dependent  on  the  right  of  entry)  can  be  sustained. 
Indeed,  the  right  of  entry  and  tlie  right  to  maintain  ejectment  are 
so  much  alike,  in  legal  sense,  that  one  may  be  used  in  that  sense 
for  the  other. .  This  has  long  so  been  held  under  the  statute  of 
James,  and  may  be  regarded  as  the  settled  construction  in  this 
country.^  Therefore,  to  determine  whether  or  not  the  party  is 
barred  of  his  right  to  maintain  an  action  of  ejectment,  it  is  req- 
uisite to  determine  wTien  his  right  of  entry  accrued. 

870.  It  has  been  commonly  said,  that  a  possession  for  ^ixty  years 
creates  a  complete  title  against  anybody  ;  and,  indeed,  it  is  so  laid 
down  by  Blackstone.^  The  annotator  to  that  author  (Christian) 
points  out  wherein  it  is  not  universally  true  ;  for  an  uninterrupted 
possession  for  sixty  years  will  not  create  a  title,  where  the  claimant 
or  demandant  had  no  right  to  enter  within  that  time.  An  estate 
for  life  or  years  may  continue  for  upwards  of  sixty  yeai*s,  and  yet 
the  reversioner  may  prosecute  his  right  of  entry  by  an  ejectment. 
As  the  remedy  only,  and  not  the  right,  is  barred  by  the  statute,  it 
is  possible  that  an  estate  may  be  enjoyed  adversely  for  even  cen- 
turies, and  may  at  last  be  recovered  by  virtue  of  the  right  of 
entry.  Suppose  an  estate  to  be  limited  to  one  in  tail,  with  re- 
mainder over  to  another  in  fee,  and  the  tenant  in  tail  to  be  barred 
of  his  remedy  by  the  statute  :  inasmuch  as  his  estate  subsists,  the 
right  of  entry  in  the  remainder-man  cannot  accrue  until  the  failure 
of  the  issue  of  the  tenant  in  tail,  which  may  not  happen  for  very 
many  years.  In  Atkyns  v.  Horde,  an  estate  was  settled  upon  sev- 
eral persons  successively  in  tail,  remainder  to  A  in  fee  ;  and  one 

^  Henderson  v.  Griffin,  5  Peters,  (XT.  S.)  R.  158.  And  see  also  Bradstreet  v,  Hunt- 
ington, Id.  40 ;  MiUer  v,  Mclntyre,  6  Id.  61.  [In  Tennessee,  a  title  is  not  barred  by  a 
mere  failure  to  sue  during  the  time  limited ;  but  there  must  hare  been  an  adverse  pos- 
session. Neddy  v.  State,  8  Yerg.  (Tenn.)  249  ;  Smith  v.  McCall,  2  Humph.  (Tenn.) 
163.  A  sheriffs  deed  of  land  sold  on  execution  relates  back  to  the  date  of  the  levy, 
and  invests  tlie  purchaser  with  the  right  of  entry  from  the  time  of  the  sale.  He  acquires 
by  his  purchase  not  merely  an  equity,  but  an  inchoate  legal  title ;  and  the  statute  of 
limitations  begins  to  run  against  his  right  of  entry  fW>m  the  time  of  the  sale,  and  not 
from  the  date  of  the  deed.  Chalfin  v,  Malone,  9  B.  Hon.  (Ey.)  596.  The  doctrine  of 
entry  by  relation  applies  only  to  the  case  of  disseisor  and  disseisee.  Litchfield  v.  Ready^ 
1  Eng.  L.  &  Eq.  460.] 

s  8  Bl.  Com.  196. 
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of  the  remainder-men  in  tail,  being  out  of  possession,  brought  an 
ejectment,  which  was  held  to  be  barred  ;  and  the  heir  at  law  of  A, 
after  all  the  tenants  in  tail  had  died  without  issue,  brought  an 
ejectment  within  the  time  limited  for  the  right  of  entry,  from  the 
time  his  remainder  fell  into  possession,  and  he  recovered  the  estate.^ 
No  entry  can  be  made  by  persons  entitled  to  reversions  in  fee- 
simple  expectant  on  the  determination  of  an  estate  tail,  or  to  es- 
tates tail  in  remainder,  during  the  continuance  of  the  particular 
estate,  which  will  have  the  e£fect  of  avoiding  the  statute.^  It  has 
been  held,  in  Pennsylvania,  that,  notwithstanding  the  next  heir  in 
tail  releases  to  the  tenant  in  tail  in  possession,  the  statute  does  not 
run  against  the  releasor,  until  the  death  of  the  tenant  in  tail  with- 
out issue.^ 

871.  The  right  of  entry  in  the  person  in  remainder  can  in  no 
case  be  affected  by  the  statute  of  limitations  during  the  existence 
of  the  particular  estate  ;  and  the  laches  of  a  tenant  for  life  will  not, 
as  a  general  rule,  affect  the  party  entitled.*  It  was  decided,  in 
Goodright  v.  Forester,  in  which  the  judgment  of  the  court  was 
delivered  by  Lord  EUenborough,*  that  the  fine  of  a  tenant  for  life 
divests  the  estate  of  the  remainder-man  or  reversioner,  leaving  him 
only  a  right  of  entry,  to  be  exercised  either  then,  by  reason  of  for- 
feiture, or  within  five  years  after  the  natural  determination  of  the 
preceding  estate  ;  and  that  the  effect  of  the  statute,  4  Hen.  YII.  c. 
24,  is  only  to  save  to  all  the  remainder-men  their  respective  rights 
of  entry  within  five  years  after  their  respective  titles  accrue,  with- 
out a  subsequent  remainder-man  being  prejudiced  by  the  hiche%  of 
another  remainder-man  who  preceded  him.  The  same  doctrine 
was  declared  by  the  Supreme  Court  of  New  York,  in  a  case  in 
which  it  was  held,  that  the  right  of  entry  of  the  lessor  could  not 
exist  during  the  estate  by  the  cxirtesy.^    If  a  husband  seised,  as 

1  Atkyns  0.  Horde,  1  Borr.  R.  60 ;  ThomaB  Coke,  Litt.  252,  n.  U.    [And  see  ante, 

5  304.] 

*  3  Craise,  Dig.  403;  Cook  17.  Danvers.  7  East,  R.  299 ;  Doraey  v.  Smith,  7  H.  & 
Johns.  (Md.)  R.  345. 

*  Hall  V.  Vandegift,  3  Binn.  (Penn.)  B.  374.    And  see  Cheseldine  o.  Brewer,  4  Harr. 

6  McHen.  (Md.)  R.  487. 

«  3  Cruise,  Dig.  403 ;  2  Stark,  on  By.  887. 

^  Goodright  v.  Forester,  8  East,  R.  551.  And  see  also  Chandler  v.  Cook,  1  Root, 
(Conn.)  R.  546 ;  Dorsey  v.  Smith,  7  H.  &  Johns.  (Md.)  R.  345 ;  Widdowson  v,  Har- 
rington, 1  Jac  &  Walk.  R.  512;  Colclough  «.  Hulse,  8  B.  &  Cress.  R.  757 ;  Milner  v. 
Brightman,  10  East,  R.  583. 

"  Jackson  v,  Schoonmaker,  4  Johns.  (K.  Y.)  R.  390.  Also  in  Jackson  v.  Sellick,  8 
Id.  202. 
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tenant  by  the  curtesy,  makes  a  conveyance  in  fee,  and  the  grantee 
enters  and  continues  in  possession,  claiming  to  own  the  whole  ab- 
solutely, such  possession  will  be  regarded  as  adverse  to  the  wife 
and  those  claiming  under  her,  only  from  the  period  of  the  husband's 
death.^  Where  the  wife  became  entitled  to  the  premises  as  heir 
at  law,  during  her  coverture,  and  her  husband  conveyed  his  life- 
estate  therein,  and  his  grantee  continued  in  possession  for  more 
than  thirty  years,  the  husband  still  living,  she  may,  after  the 
decease  of  her  husband,  make  an  entry,  and  recover  the  land.^ 
Where  a  husband,  by  deed  in  his  own  name,  only  conveys  his  wife's 
land  in  fee,  and  she  merely  affixes  her  signature  and  seal  to  the 
deed  ^^  in  token  of  her  relinquishment  of  all  her  right  in  the  bar- 
gained premises,"  her  right  in  fee  is  not  thereby  conveyed,  and  she, 
after  the  decease  of  her  husband,  may  maintain  a  writ  of  entry  on 
her  own  seisin,  to  recover  the  land.^  The  principle  in  reference  to 
which  the  statute  of  limitations  operates  in  Kentucky  is,  that  there 
must  be  a  right  of  entry  existing  at  the  time  of  the  bar,  which  can 
be  affected  ;  and,  when  the  person  who  is  supposed  to  be  affected, 

1  Ck>nstantine  v.  Van  Winkle  (N.  Y.  Court  of  Errors,  per  Porter,  Senator),  6  Hill, 
(N.  Y.)  R.  177.  In  the  caw  of  Jackson  v.  Jackson  {ex  dem,  Swartwoat),  Savage,  Ch. 
J.,  said  :  "  At  what  v  period  of  time,  I  woald  ask,  was  it  in  the  power  of  the  heirs  of 
Mrs.  Cooper  to  have  asserted  their  rights,  before  1817,  when  Thomas  Cooper  (he  was 
tenant  by  the  cortesj)  died  ?"  He  answers  :  "  Thej  were  not  bound  to  make  an  entry 
or  claim  until  the  death  of  Mrs.  Cooper.  And,  from  that  period  till  the  death  of  tenant 
for  life,  the  law  would  not  permit  them  to  enter.  Shall  laches,  then,  be  imputed  to 
them  ?  Certainly  not.  Whether  Colddn  Cooper  was  bom  before  or  after  the  disseisin, 
seems  to  me  not  to  change  the  rights  of  the  parties.  The  lessors  of  the  plaintiff  have 
brought  their  action  i^^thin  ten  years  after  the  operation  of  the  statute  upon  their  claim, 
and  are  not  barred  by  it."  Sutherland,  J.,  in  the  same  case,  gave  a  similar  opinion. 
5  Cowen,  (N.  Y.)  B.  95,  103.  Held,  in  Kentucky,  that,  where  the  husband  alienes  the 
wife's  land,  the  wife's  right  of  entry  is  not  barred  until  twenty  years  after  the  husband's 
death.  Miller  u.  Shackelford,  3  Dana,  (Ky.)  R.  289 ;  [Merraman  v.  CaldweU,  8  B. 
Mon.  (Ky.)  32.] 

'  Melius  t;.  Snowman,  8  Shep.  (Me.)  B.  201.  But,  if  the  demandant  and  her  hus- 
band had  been  disseised  during  the  coverture,  they  would  haTe  had  a  right  to  enter  im- 
mediately upon  the  disseisor,  and  from  that  time  the  statute  would  have  commenced 
running  against  the  husband,  and  against  the  wife.  Ibid.  [Guion  v.  Anderson,  8 
Humph.  (Tenn.)  298.] 

»  Bruce  u.  Wood,  1  Met.  (Mass.)  B.  542.  The  statute  32  Hen.  VIIL  c.  28,  which 
provides,  that  no  act  by  the  husband  only  shall  make  any  discontmuanoe  of  the  wife's 
inheritance  or  freehold,  but  that  she,  her  heirs,  &c.,  may  lawfully  enter  thereupon,  ac- 
cording to  their  rights,  is  in  force  as  a  part  of  the  common  law  of  Massachusetts. 
Ibid.  [Fagan  v.  Walker,  5  Ired.  (N.  C.)  637.  In  Vermont,  land  devised  to  a  woman 
in  tail  was  conveyed  by  deed  of  herself  and  her  husband,  and  a  suit  commenced  by  the 
children  of  theyeme  within  fifteen  years  after  the  death  of  both  husband  and  wife  was 
held  to  be  barred.    Giddings  v.  Smith,  15  Vt.  344.] 
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and  those  under  whom  he  holds,  had  no  right  of  entry,  that  right 
is  not  tolled.^ 

872.  Neither  the  statute  of  limitations,  nor  a  descent  cast,  will 
affect  a  right,  if  a  particular  estate  existed  at  the  time  of  the  dis- 
seisin.^ Thus,  where  the  plaintiff  demanded,  as  a  reversioner,  a 
portion  of  a  certain  tract  of  land,  and  proved  that  his  grandfather, 
in  1770,  was  seised  of  the  premises  in  fee,  and  died  so  seised  ;  and 
whereupon  his  estate  was  divided  among  his  heirs  ;  and,  upon  such 
division,  the  premises  in  question  were  assigned  to  his  widow  as 
her  dower,  and  she  entered  and  took  possession;  that  the  said 
widow  died  in  1810  ;  and  that  the  plaintiff,  in  1811,  entered  into 
the  demanded  premises,  and  took  possession  of  the  same ;  — 
the  tenant  proved,  that  his  grandfather  entered  upon  the  premises 
nearly  forty  years  since,  and  that,  for  more  than  thirty  years  be- 
fore the  plaintiff's  entry,  the  tenant's  said  grandfather,  his  father, 
and  he  the  said  tenant,  had  been  in  the  quiet  possession  of  the 
same,  claiming  to  hold  it  in  their  own  right ;  and,  upon  this  evi- 
dence, the  tenant  contended,  that,  by  virtue  of  such  possession, 
the  plaintiff,  in  1811,  had  no  right  of  entry ;  and,  by  Parker,  Ch. 
J.,  ^^  The  demandant's  right  of  entry  accrued  on  the  death  of  the 
tenant  for  life ;  and  he  had  twenty  years,  by  the  statute,  to  pre- 
serve his  estate  by  entry.  He  entered,  in  fact,  within  one  year  after 
his  title  accrued  ;  that  is,  after  the  termination  of  the  life-estate."  ^ 
But,  where  a  widow,  tenant  for  life  of  land  settled  upon  her  for 
jointure  (such  settlement  being  made  in  execution  of  a  power 
granted  to  the  deceased  husband),  married,  and,*  after  her  death, 

1  Per  Mills,  J.,  in  May's  Heirs  v.  Hill,  5  Litt.  (Ky.)  R.  31S  ;  [Gill  v,  Fanntleroy,  8 
B.  Mon.  (Ky.)  177;  VaDarsdall  v.  Faantleroy,  7  Id.  401.  But  where  the  purchasers 
held  undisturbed  possession  for  twenty-three  years  after  the  wife's  death,  and  eighteen 
after  the  husband's,  and  it  did  not  appear  that  the  heirs  labored  under  any  disability 
during  the  time,  it  was  held,  that  they  were  barred.  Patrick  v,  Chenault,  6  B.  Mon. 
(Ky.)  315.] 

3  Per  Kent,  Ch.  J.,  in  Jackson  v.  Schoonmaker,  4  Johns.  (N.  Y.)  R.  390;  Cook  v. 
Danvers,  7  East,  R.  299. 

*  Wallingford  v.  Hearl,  15  Mass.  B.  471.  And  see  also  Wells  <;.  Prince,  9  Id.  508; 
Jackson  v.  Scllick,  8  Johns.  (N.  Y.)  R.  262;  Jackson  v.  Johnson,  5  Cowen,  (N.  Y.)  R. 
74.  A  descent  cast  does  not  prevent  the  bringing  of  an  ejectment,  though  no  entry  has 
been  made  by  the  plaintiff.  Mockbee  v.  Ciagett,  2  Harr.  &,  McHen.  (Md.)  R.  I.  The 
opinion  of  the  commissioners  on  the  law  of  real  property,  in  England,  was,  that  a  dis- 
continuance, or  descent  cast,  or  any  other  impediment  by  which  a  right  of  entry  may  be 
now  barred,  should  not  operate  against  the  title  to  an  estate  in  possession,  so  as  to  take 
away  tiie  right  of  entry.  **  A  descent,"  say  they,  "  arises  from  the  act  of  God,  and  not 
of  the  parties."  Report  of  Com.  Accordingly,  by  the  statute  of  8  and  4  Will.  lY.  c 
27,  no  descent  cast  or  discontinnance  defeats  any  right  of  entry. 
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the  second  husband  held  for  more  than  twenty  years  after  her 
death,  the  possession  of  the  second  husband  after  the  wife's 
death,  it  was  held,  was  a  bar  to  an  action  of  ejectment,  brought  by 
the  party  on  whom  the  reversion  in  fee  had  descended  during  the 
estate  for  life.^ 

373.  In  the  statute  of  descents  in  Connecticut,  the  word  "  chil- 
dren "  is  substituted  for  ^^  lawful  issue,"  and  other  technical  words 
of  the  common  law.  Therefore,  where  A,  being  seised  of  land, 
had  an  illegitimate  child  C,  and  afterwards  intermarried  with  B, 
by  whom  she  had  a  legitimate  child  D  ;  A  died  in  1778,  B  surviv- 
ing her ;  D  w^nt  into  possession  of  the  land,  and  ever  since  held 
adversely ;  B  died  in  1815,  C  being  then  and  ever  since  a  feme 
covert ;  —  in  ejectment,  brought  by  C  and  her  husband,  in  1821, 
for  a  moiety  of  the  land,  it  was  held  that  B  had  an  estate  for  life, 
as  tenant  by  the  curtesy  ;  that  C  had  no  right  of  entry  until  the 
death  of  B  ;  that  C,  therefore,  was  not  barred  of  her  right  by  the 
possession  of  D,  and  the  plaintiff  was  entitled  to  recover.^ 

374.  The  rule  is  the  same  where  a  person  is  seised  of  a  rever- 
sion expectant  for  a  term  of  years  ;  and  the  person  so  seised  is  not 
bound,  in  order  to  entitle  himself  to  recover  in  ejectment,  to  show, 
as  a  part  of  his  case,  that  he  has  actually  received  at  apy  time  the 
rents  reserved  upon  the  lease  for  years.  If  ejectment  be  brought 
within  the  time  prescribed  for  the  right  of  entry,  the  statute  is 
satisfied  as  regards  the  term,  though,  as  to  the  rent  which  has  be- 
come due,  it  may  be  different.* 

376.  Where  there  exist  two  separate  rights  of  entry,  the  loss  of 
one  by  lapse  of  time  will  not  impair  the  other.  And,  if  a  person 
acquires  a  second  right,  he  is  allowed  a  new  period  of  twenty  years 
to  pursue  his  remedy,  though  he  has  entirely  neglected  the  first. 
The  maxim  of  the  law  is,  Qiuindo  diia  jura  in  una  persona  coneur- 
runtj  cequum  est  ae  si  essent  in  diversis.^  A  tenant  in  tail  of  lands, 
held  in  ancient  demesne,  confined  them  by  fine,  in  the  court  of 
ancient  demesne,  to  three  persons  for  their  lives ;  he  afterwards 

1  Parker  v.  Gregory,  3  Adol.  &  Ell.  R.  14;  and  29  Eng.  Com.  Law,  R.  14. 
s  Heath  v.  White,  5  Conn.  R.  228. 

*  Orrell  v.  Maddox,  Runn.  on  Eject ;  App.  to  the  same,  No.  1.  And  see  post,  Ch. 
XXXIII.,  on  the  subject  of  Possession  as  between  Landlord  and  Tenant  It  has  been 
held,  that  a  lessor  is  within  the  section  of  the  act  of  S  and  4  Wm.  IV.,  which  provides 
expressly,  that  the  statute  runs  from  the  time  when  remainders  or  reversions  become 
estates  in  possession,  when  tbe  rent  has  not  been  received  adversely.  7  Mees.  &  Welsh. 
(Ex.)  R.  131. 

*  2  Cruise,  Dig.  498. 


868  UlUTATIONS  of  actions,  ETa  [chap.  XXX. 

levied  another  fine  of  the  reversion,  in  the  same  court,  to  the  use 
of  himself  and  his  heirs.  It  was  determined,  that  the  first  fine 
created  a  discontinuance  of  the  estate,  and  took  away  the  entry  of 
the  issue  in  tail,  during  the  lives  of  the  three  persons  to  whom  the 
fine  was  levied,  but  that  the  second  fine  did  not  make  any  discon- 
tinuance ;  therefore,  although  the  issue  in  tail  had  neglected  to 
bring  his  formedon  within  twenty  years  after  the  death  of  his  an- 
cestor, when  his  right  first  accrued,  yet,  when  the  last  life  dropped, 
the  discontinuance  was  determined,  and  the  heir  acquired  a  new 
right  of  entry,  for  the  pursuit  of  which  he  was  allowed,  by  the 
statute  21  Jac.  I.,  a  new  period  of  twenty  years.  And  that,  when 
a  person  has  a  right,  and  several  remedies,  the  discharge  of  one  is 
not  the  discharge  of  the  other ;  and  that  the  word  righby  in  the 
statute,  means  a  right  of  entry.  This  judgment  was  afterwards 
aflEirmed  in  the  House  of  Lords.^  So,  a  remainder-man  expectant 
on  an  estate  for  life  or  years,  to  whom  a  right  to  enter  is  given  by 
the  forfeiture  of  the  tenant  for  life  or  years,  is  not  bound  to  do  so. 
And  if  the  right  to  enter  is  barred  for  that  cause  by  the  statute,  it 
does  not  affect  the  right  of  entry  arising  afterwards,  on  the  death 
of  the  tenant  for  life.^  So,  where  the  defence  was,  that,  as  a  devi- 
see for  life  had  never  entered,  and  as  a  refusal  to  accept  the  devise 
was  therefore  to  be  presumed,  the  right  of  the  remainder-man  to 
enter  having  thus  accrued,  he  was  bound  to  enter  within  twenty 
years.  The  court  said,  it  was  true,  that  the  remainder-man  might 
have  entered  immediately  on  the  refusal  of  the  devisee,  but  that 
one  might  have  difiisrent  rights  of  entry ;  and,  although  the  devisee 
for  life  refuses  to  accept  the  estate  devised,  and  the  remainder-man 
thereby  acquires  an  immediate  right  of  entry,  yet  he  is  not  obliged 
to  avail  himself  of  his  right  so  accruing,  but  may  enter  after  his 
second  right  accrues,  by  the  death  of  the  tenant  for  life.^    To  these 

1  Hunt  V.  Boanie,  1  Salk.  R.  339 ;  2  Id.  421 ;  Bro.  Pari.  Cas.  66.  And  see  Good- 
right  v.  Forester,  8  East,  R.  551. 

'  2  Cruise,  Dig.  501 ;  Stevens  t;.  Winship,  1  Pick.  (Mass.)  B.  318 ;  Gwynn  v,  Jones, 
2  Gill&  Johns.  (Md.)  B.  173;  [Miller  v.  Ewing,  6  Cosh.  (Mass.)  34;  Woodson  v. 
Smith,  1  Head,  (Tenn.)  276;  Bell  v.  McCawlej,  29  Geo.  355;  Gibson  v.  Jajne,  37 
Miss.  (8  George,)  165  ;  Salmons  v.  Davis,  29  Mis.  (8  Jones,)  176] 

8  Wells  V.  Prince,  9  Mass.  R.  508.  By  the  statute  of  3  and  4  Will.  IV.  (see  App. 
vi.),  sections  3  and  4,  reversioners  and  remainder-men  have  two  periods  prescribed,  when 
they  may  enforce  their  claim :  Ist  when  a  forfeiture  takes  place,  or,  2d,  at  the  time 
when  the  reversion  becomes  an  estate  in  possession ;  and,  by  section  6,  of  the  same  stat- 
ute, the  statute  continues  to  run,  notwithstanding  the  death  of  the  party,  and  there  has 
been  no  administrator,  which  is  different  from  the  law  before  that  statute.    (See  ante. 
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cases,  showing  that  the  remainder-man  need  not  insist  on  the  for- 
feiture of  the  estate  for  life,  but  maj  wait  the  regular  expiration  of 
the  particular  estate,  and  the  statute  does  not  begin  to  run  till 
that  time,^  the  following  case  was  held  to  be  analogous :  A  was 
*  tenant  for  life,  with  a  power  of  appointment  by  will,  attested  by 
three  credible  witnesses.  By  will,  attested  by  three  witnesses,  he 
appointed  the  lands  to  B  for  life,  and  after  her  death  to  C  in  fee, 
B  was  one  of  the  witnesses  to  the  will,  and  the  appointment  to  her 
was  therefore  void.  On  the  death  of  the  testator,  the  husband  of 
B  entered,  and  held  the  land  till  his  death,  which  was  three  years' 
after  the  death  of  B.  The  statute,  it  was  held,  did  not  begin  to 
run  against  C  till  the  death  of  B,  notwithstanding  the  life-estate 
was  bad.2 

876.  It  has  been  expressly  held,  that,  where  the  person  who  i^ 
made  tenant  for  life  has  been  absent  seven  years  (though,  in  com- 
mon cases,  the  presumption  of  law  is,  that  he  is  dead),  yet,  as 
there  is  no  legal  presumption  as  to  the  time  of  his  death,  a  party, 
who  claims  as  a  reversioner  cannot  avail  himself  of  this  presump- 
tion to  establish  that  the  tenant  for  life  died  within  twenty  years 
from  the  commencement  of  the  action ;  but  he  must  prove  by  di- 
rect evidence,  that  he  did  die  within  that  time.^  The  length  of 
time  may,  however,  be  so  great  as  to  preclude  the  necessity  of  di- 
rect evidence.  In  a  case  where  the  plaintiff  in  ejectment  deduced 
his  title  to  the  land  in  question,  he  gave  in  evidence  a  grant  for 
the  land  in  1671  to  T.  P.  and  R.  B.,  and  that  T.  B.  was  seised  and 
possessed  of  the  land,  and  died  so  seised  in  1746,  having,  by  his 

Chap.  Vll.)  If  a  tenant  bj  the  curtesy  makes  a  conveyance  of  the  estate  infie^  ho 
thereby  creates  a  forfeiture  of  his  estate,  and  the  reversioner  has  thereupon  an  imme- 
diate right  to  enter.  French  v,  Rollins,  8  Shep.  (Me.)  R.  372.  But,  where  a  tenant 
by  the  curtesy  of  an  undivided  portion  of  an  estate  had  abandoned  the  land  for  more 
than  forty  years,  leaving  it  in  the  possession  of  another  tenant  in  common,  whose  occu- 
pancy was  an  ouster ;  it  was  held,  that  the  reversioner  of  such  undivided  portion  of  the 
estate  had  no  right  of  entry  upon  the  tenant  in  possession,  during  the  life  of  the  tenant 
by  the  curtesy,  —  his  abandonment  of  the  land  being  no  forfeiture  of  the  estate.  Witham 
V.  Perkins,  2  Greenl.  (Me.)  R.  400. 

1  Per  Mr.  Justice  Taunton,  in  AUen  v.  Blakeway,  5  Carr.  &  Payne,  B.  568 ;  and  24 
Eng.  Com.  Law  R.  456. 

*  Allen  V.  Blakeway,  stfpra. 

*  This  was  held  under  the  statut«  of  3  and  4  Will.  IV.,  the  3d  section  of  which  pro- 
vides expressly,  agreeably  to  the  before-settled  construction,  that,  in  case  of  remainders 
or  reversions,  the  time  runs  from  the  time  when  the  remainder  or  reversion  becomes  an 
estate  in  possession.  Nepean  v.  Knight,  2  Mees.  &  Welsh,  (Ex.)  R.  911.  And  see 
French  v.  Rollins,  8  Shep.  (Me.)  R.  372. 

24 
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will,  in  1744,  devised  the  land  in  i;ail  to  his  son  F.  B.,  after  hi$ 
mother* 9  death.  In  1780,  F.  B.,  being  in  possession,  conveyed  the 
land  to  6.  G.,  who  died  intestate,  in  1800,  leaving  six  children, 
one  of  whom  conveyed  all  his  .interest  to  the  lessor  of  the  plaintiff. 
It  was  contended  that  the  death  of  the  tenant  for  life  was  not 
proved  ;  but  it  was  held,  that  the  life-estate,  set  up  to  defeat  the 
action,  must,  from  the  length  of  time  that  had  elapsed  (1746  to 
1808)  be  considered  as  having  expired  before  the  ejectment  was 
brought ;  and,  consequently,  the  plaintiff  was  entitled  to  recover.^ 
*  377.  When  an  action  of  ejectment  is  brought  within  the  time 
limited  by  the  statute  for  the  right  of  entry  upon  land,  the  confes- 
sion of  lease,  entry  and  (meter ^  includes  all  the  essential  formalities, 
and  proof  of  an  actual  entry  is  dispensed  with.^  But  when  the  ac- 
tion is  not  brought  until  after  the  time  limited  has  expired,  it  is 
incumbent  on  the  lossor  of  the  plaintiff  to  prove  an  actual  entry 
within  such  time ;  ^  that  is,  the  entry  must  be  upon  the  land  in 
question.  In  an  ancient  case,  where  a  fine  was  levied,  the  lessor 
of  the  plaintiff  proved  that,  at  the  gate  of  the  house  in  question,  he 
said  to  the  tenant  that  he  was  heir  to  the  house  and  the  land,  and 
forbade  him  to  pay  rent  for  the  future  to  the  defendant.  It  was 
agreed  that  the  claim  at  the  gate  would  not  have  been  sufficient, 
had  it  not  have  appeared  that  there  was  a  court  before  the  house 
which  belonged  to  it;  and,  such  being  the  case,  the  claim  was  on 
the  land,  and,  consequently,  was  held  good.^  In  a  very  modern 
case  in  this  country,  it  was  held,  that  the  acts  of  riding  along  the 
public  highway,  which  passed  over  certain  lots,  and  there  making 
an  inquiry  about  ttiem,  have  not  the  requisite  properties  of  an 
entry  .^    Where  a  part  of  the  land  claimed  is  in  one  county  and 

^  Stephenson  v.  Howard,  S  H.  &  Johns.  (Md.)  R.  554. 

*  3  Ctaise,  Dig.  483;  1  Saund.  R.  319,  n. ;  Jackson  9.  CvTsler,  1  Johns.  (N.  Y.) 
Ca.  125;  Bond  v.  Hopkins,  1  Sch.  &  Lefr.  R.  413;  Hall  v,  Vandergrift,  8  Binn. 
(Penn.)  R.  374 ;  Smith  <;.  Bartis,  9  Johns.  (N.  Y.)  R  174;  Jackson  v.  Cairns,  20  Id. 
801  ;  Demarest  v.  Wjnkoop,  8  Johns.  (N.  Y.)  Ch.  B.  129 ;  Den  v.  Morris,  2  Halst. 
(N.  J.)R.  6. 

*  2  Cruise,  Dig.  501 ;  Berrington  v,  Parkhurst,  IS  East,  R.  489 ;  Doe  v,  DanTers,  7 
Id.  299 ;  Qoodright  v.  Cator,  Dong.  R.  477 ;  Shearman  v.  Inrin's  Lessee,  4  Cranch, 
(U.  S.)  R.  367 ;  Jackson  v.  Haviland,  13  Johns.  (N.  Y.)  R.  229 ;  Brown  <;.  Porter,  10 
Mass.  R.  93;  Harbangh  v,  Moore,  11  Qill  &  Johns.  (Md.)  R.  288;  Ridglej  v.  Ogle,  4 
H.  &  Johns.  (M.  D.)  R.  128.  To  avoid  the  statute,  it  is  not  necessary  to  bring  an 
action ;  it  is  sufficient  to  make  an  entry  upon  the  land.  Altemus  v.  Campbell,  9  Watts, 
(Penn.)  R.  28. 

«  Anon.  Skinn.  R.  412. 

^  Robinson  v.  Sweet,  3  Greenl,  (Me.)  R.  816.  And  see  Proprietors  of  Kennebee 
PorchAse  v,  Laboree,  Id.  275. 
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part  in  another,  there  must  be  a  distinct  entry  for  each  county ; 
but  if  the  whole  be  in  one  county,  an  entry,  with  a  declaration  in 
the  name  of  the  whole,  is  suflScient.^  If,  by  force  or  fraud,  the 
party  is  prevented  from  making  an  actual  entry  on  the  land 
claimed,  his  intent  to  do  so,  declared  as  near  the  land  as  possible, 
is  equivalent  to  an  actual  entry.' 

S(78.  The  material  point  is,  that  the  entry  be  made  anivm  da- 
mandi;  and  no  entry,  wltere  it  appears  at  the  time  that  there  was 
no  intention  of  making  claim,  will  be  of  any  efiFect.'  Where,  there- 
fore, a  party,  by  invitation  of  the  tenant,  went  into  a  cellar  to  see 
its  antiquity,  it  was  adjudged  to  be  no  such  entry  as  would  vest 
the  possession  in  the  person  so  entering.^  Again,  where  the  evi- 
dence was,  that  the  party  claiming  to  have  made  an  entry  went  to 
the  house  occupied  by  the  defendant,  by  agreement  with  him,  to 
see  it,  with  an  expectation  of  his  taking  a  lease,  or  making  an  ar- 
rangement or  compromise  with  him,  but  not  to  take  possession, 
and  nothing  of  the  kind  was  effected  ;  it  was  held,  that  this  was 
not  such  an  entry  as  would  avoid  the  statute.*  The  entry  must 
be  such  as  to  challenge  the  right  of  the  occupant ;  or,  in  other 
words,  it  must  bear  on  the  face  of  it  an  tmequivocal  intent  to  re- 
sume the  actual  possession.^ 

379.  A  guardian  for  nature  or  in  socage  may  enter  in  the  name 
of  his  ward,  without  any  command  or  assent ;  and  so,  also,  the 
remainder-man  or  reversioner  may  enter  in  the  name  of  tenant  for 
life,  or  years,  or  those  particular  tenants  in  the  name  of  the  rever- 
sioner or  remainder-man,  without  any  command  or  assent,  on 
account  of  the  privity  between  the  parties.*^    So,  likewise,  an  entry 

1  Co.  Litt.  s.  419 ;  Jackson  v.  Limn,  3  Johns.  (N.  Y.)  Ca.  115. 
3  2  Croise,  Dig.  501 ;  Jackson  o.  Schoonmaker,  4  Johns.  (N.  Y.)  B.  3S9 ;  Jackson 
o.  Haviland,  13  Id.  229. 

*  See  aathorities  jost  above  cited.  An  entry  to  purge  a  disseisin  should  be  made  with 
that  intention ;  and  snch  intention  should  be  sufficiently  indicated,  either  by  the  act 
itself,  or  by  words  accompanying  the  act.  P.er  Weston,  J.,  in  deliyertng  the  opinion  of 
the  court,  in  Bobinson  v.  Sweet,  8  Oreenl.  (Me.)  B.  316.  Whether  an  entry  and 
making  a  survey  amount  to  an  entry  ontmo  tiameandi,  is  a  question  for  the  jury,  not  for 
the  court.  Miller  v.  Shaw,  7  Serg.  &  Bawle,  (Penn.)  B.  129.  See  also  Brown  v, 
McKinney,  9  Watts,  (Penn.)  B.  567 ;  Holtzapple  v.  PhiUibaum,  4  Wash.  (Cir.  Co.) 
B.  667 ;  [Dillon  o.  Mattox,  21  Geo.  113.] 

«  Plowd.  92,  93. 

>  Altemus  v.  Campbell,  9  Watts,  (Penn.)  B.  28. 

*  Gibson,  Ch.  J.,  m  Altemus  v.  Campbell,  9¥ipra;  Wateihouse  v.  Martin,  Peck, 
(Tenn.)  B.  392.  [The  recovery  of  a  judgment  in  an  action  of  qjectment  without  an 
entry  does  not  stop  the  running  of  the  statute.    Kennedy  v.  Beynolds,  27  Ala.  864.] 

7  Podger's  Case,  9  Co.  106  (a) ;  McMasters  o.  Bell,  2  Penn.  B.  isa 
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by  a  cestui  que  trust  will  be  sufficient ;  ^  and,  as  the  entry  of  one 
joint-tenant,  coparcener,  or  tenant  in  common  will  avoid  the  effect 
of  a  fine  as  to  the  other  joint  or  cotenant  or  coparcener,^  it  will 
have  the  effect  to  avoid  the  statute  of  limitations.^ 

^  Gree  V.  RoUe,  1  Ld.  Baym.  B.  716. 

s  Tidd,  P.  R.  1199  ;  Steph.  N.  P.  1394 ;  Gill  v.  Peonon,  6  Eaat,  B.  173. 

■  Wataon  v.  Gregg,  10  WaXts,  (Peon.)  R.  296.  [What  facts  oonsticate,  as  well  as  the 
question  whether  the  facts  constitutey  an  entry,  shall  be  left  to  the  jury.  Hooper  v. 
Ganrer,  15  Penn.  St.  (3  Harris,)  517.  An  entry  by  an  agent  is  sufficient.  IngersoU  r. 
Lewis,  11  Penn.  St.  (1  Johns.)  912.  And  a  subsequent  ratification  of  the  entry  of  a 
person  unauthorised  originally  to  make  it,  is  equiyaleDt  to  an  entry  by  preyions  com- 
mand.   Hinman  v.  Cranmer,  9  Barrj  (Penn.)  40.] 
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CHAPTER   XXXI. 

ADYSBSB  POSSESSION. 

880.  The  circumstances  under  which  the  occupation  of  land 
constitutes  a  possession  sufficient  to  defeat  tlie  right  of  entry  under 
the  statute  of  limitations  are  the  foundation  upon  which  all  real 
and  possessory  actions  are  supported.  The  doctrine,  therefore,  by 
which  the  limitation  of  the  action  in  every  case  is  governed  is  of 
much  moment,  and  one  which,  in  the  United  States,  has  afforded 
a  field  of  judicial  discussion  and  decision,  correspondent  in  length, 
breadth,  and  variety  to  the  occupied  territorial  limits  within  their 
jurisdiction  ;  limits  which  embrace  immense  tracts  of  soil  but  here 
and  there  reclaimed  from  their  primeval  condition,  as  well  as 
densely  populated  commercial  and  manufacturing  cities  and  dis- 
tricts, almost  innumerable.  As  a  general  doctrine,  it  has  too  long 
been  established  to  be  now  in  the  least  degree  controverted,  that 
what  the  law  deems  a  perfect  possession,  if  continued  without 
interruption  during  the  whole  period  which  is  prescribed  by  the 
statute  for  the  enforcement  of  the  right  of  entry,  is  evidence  of  a 
fee.  Independently  of  positive  or  statute  law,  the  possession  sup- 
poses an  acquiescence  in  all  persons  claiming  an  adverse  interest ; 
and  upon  this  acquiescence  is  founded  the  presumption  of  the 
existence  of  some  substantial  reason  (though  perhaps  not  known), 
for  which  the  claim  of  an  adverse  interest  was  forborne.  Not  only 
every  legal  presumption,  but  every  consideration  of  public  policy, 
requires  that  this  evidence  of  right  should  be  taken  to  be  of  very 
strong,  if  not  of  conclusive  force.^    There  are  some  statutes  which, 

1  See  ant$.  Chap.  L  An  adyene  possession,  where  it  actoallj  exists,  may  be  set  np 
against  any  title  whateyer,  and  to  make  oat  a  title  under  the  statute  of  limitations.  Per 
Johnson,  J.,  in  giying  the  opinion  of  the  Supreme  Court  of  the  United  States,  in  Brad- 
street  v.  Huntingdon,  5  Peters,  (U.  S.)  B.  4dS.  Jackson  r.  Difiendorf,  8  Johns.  (N.  Y.) 
B.  267 ;  [Leffiogwell  v.  Warren,  2  Black,  (U.  S.)  599.  An  alien  incapable  of  holding 
land  may  ayail  himself  of  this  defence.  Oyering  v,  Bussell,  32  Barb.  (N.  Y.*)  263.]  See 
also  Heineccins,  p.  6,  s.  208 ;  Gro.  L.  2,  c.  4,  p.  86 ;  Bun.  on  IJject  59 ;  Stokes  v. 
Berry,  Salk.  421.  An  undisturbed  possession  of  twenty  years  is  eyidence  of  an  estate 
in  fee  if  no  other  title  appear,  and  upon  such  eyidence  a  plaintiff  may  reooyer  in  eject- 
ment   Dennis  ».  Barnard,  Cowp.  B.  597,  per  Lord  Mansfield.    See  also  Cfttteiis  v. 
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as  has  been  shown,  not  only  take  away  the  remedy  for  the  right  of 
entry,  after  a  certain  length  of  possession,  but  enact  in  express 
terms  that  such  length  of  uninterrupted  possession  shall  of  itself 
constitute  a  complete  title.^  In  controversies,  however,  between 
States,  relating  to  boundaries,  the  statutes  of  limitation  will  not 
be  so  applied  in  all  their  rigor,  nor  will  a  title  be  acquired  by 
prescription  as  readily.* 

381.  The  belief  is,  that  no  case  can  be  put  in  which  a  private 
individual  knows  that  another  person  claims,  and  is  in  the  actual 
enjoyment  of,  land  which  belongs  to  him,*  and  neglects  to  prosecute 
his  right  at  law,  where  there  is  nothing  to  prevent  his  doing  so,  that 
he  will  not  be  barred  by  the  statute  of  limitations.^  Where  neither 
party  has  title  in  an  action  of  ejectment,  it  is  clear  that  the 
party  showing  the  prior  possession  is  entitled  to  recover,  unless  the 
last  possession  has  been  continued  adversely  for  the  time  which  the 
statute  of  limitations  prescribes.^  It  is  also  unquestionable,  that 
where  land  has  been  held  under  a  claim  to  the  fee,  for  the  time 
prescribed  by  the  statute,  and  an  entry  is  made  by  the  party  who  has 
the  written  title,  such  party  may  be  dispossessed,  by  an  ejectment 
brought  by  him  who  has  so  held  and  claimed.^    Where  a  defend- 

Cowper,  4  Taunt.  R.  547 ;  Jackson  v.  Richtmyer,  16  Johns.  (N.  Y.)  R.  134 ;  Jackson 
v.  Wheat,  18  Id.  40;  Jackson  v,  Newton,  18  Id.  S55;  Fanning  v.  Wilcox,  8  Day, 
(Conn.)  R.  258;  Sheannan  v.  Irvine's  Lessee,  4  Branch,  (U.  S.)  R.  867 ;  Somerville 
v.  Hamilton,  4  Wheat.  (U.  S.)  R.  280 ;  Ray  v.  Smith,  2  Bay,  (S.  C.)  339  ;  Manshower 
V.  Patten,  12  Serg.  &  Rawle,  (Penn.)  R.  334 ;  Denn  v.  White,  1  Coxe,  (N.  J.)  R.  94 ; 
Jackson  v.  Davis,  5  Cowen,  (N.  Y.)  R.  ISO;  Paderick  v.  Searle,  5  Serg.  &  Rawle, 
(Penn.)  R.  240  ;  Smith  v,  Lorillard,  10  Johns.  (N.  Y.)  R.  857 ;  Jackson  v.  Dysting,  2 
Caines,  (N.  Y.)  Cas.  198.  In  a  thickly  settled  country,  after  possession  for  the  time 
limited  by  the  statute,  partly  by  a  church  and  partly  by  a  burying-ground^  a  grant  of 
the  land,  it  has  been  held,  in  Pennsylvania,  will  be  presumed  a  preemption  right 
Mathers  v.  Ministers  of  Trinity,  3  Serg.  &  Rawle,  (Penn.)  R.  509«  A  plaintiff  in  eject- 
ment, claiming  premises  in  fee,  may  recover,  although  he  relies  only  upon  possession  for 
the  establishment  of  his  title.  Cincinnati  v.  White,  6  Peters,  (U.  S.)  R.  431 ;  Day  v. 
Alverson,  9  Wend.  (N.  Y.)  R.  223 ;  3  Ham.  (Ohio,)  R.  57  ;  Holtzapple  v.  Phillibaum, 
4  Wash.  (Cir.  Co.)  R.  356. 

1  See  some  of  these  noticed,  ante,  Chap.  L 
'    >  Rhode  Island  v,  Massachusetts,  15  Peters,  (U.  S.)  R.  233 ;   [b.  o.  4  How.  (U.  S.) 

591.] 

<  As  per  Chancellor  Harper,  in  Drayton  v,  Marshall,  1  Rice,  (S.  C.)  Eq.  R.  373; 
[Armstrong  v.  Risteau,  5  Md.  256.] 

*  Jackson  v,  Hubble,  1  Cowen,  (N.  Y.)  R.  613  ;  Cincinnati  r.  White,  6  Peters,  (U.  S.) 
R.  431 ;  Jackson  v.  Pontes,  Paine,  (Cir.  Co.)  R.  457 ;  Den  v.  McCan,  2  Penn.  R.  438  ; 
Den  V,  Albough,  Id.  446. 

^  Cincinnati  v.  White,  supra;  Jackson  v.  Pontes,  supra;  Devatch  v,  Newsam,  3  Ohio, 
R.  57  ;  Jackson  ».  Ollz,  8  Wend.  (N.  Y.)  R,  658 ;  Day  v.  Alverson,  9  Id.  228 ;  Jack- 
son 0.  Rightmyer,  16  Johns.  (N.  Y.)  R.  814;  Gibson  v.  BaUey,  9  N.  Hamp.  R.  168. 
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ant,  in  an  action  of  ejectment,  having  been  thirty-eight  years  in 
undisturbed  possession,  suffered  judgment  by  default,  and  was 
turned  out  of  possession,  he,  notwithstanding,  was  able  to  recover 
the  premises  in  question,  on  the  ground  of  his  previous  possession.^ 
The  possession  under  claim  of  right  may  be  set  up  not  only 
against  any  title  whatsoever,  to  make  out  a  title  under  the  statute 
of  limitations,  but  to  show  the  nullity  of  a  conveyance  executed 
by  one  out  of  possession.^  Where  a  plaintiff  in  ejectment  pro- 
duced a  patent,  which  had  not  been  granted  for  twenty  years,  and 
the  defendant  proved  an  outstanding  older  patent  in  another  per- 
son, which  was  barred  by  twenty  years'  possession  of  the  defend- 
ant, it  was  held  that  the  plaintiff  could  not  recover.^  Indeed,  it 
is  not  necessary  in  every  case,  that  the  plaintiff  should  show  a 
possession  for  the  whole  time  prescribed  by  the  statute,  or  a  paper 
title ;  for  a  prior  possession  for  a  less  period,  under  a  claim  of 
right,  will  raise  a  presumption  of  title  suflScient  to  put  the  tenant 
on  his  defence,  provided  it  appear  that  such  prior  possession  of  the 
plaintiff  was  not  voluntarily  relinquished,  without  the  animits  rever- 
tendL^ 

882.  A  fartiori^  will  the  doctrine  as  above  laid  down  be  acted 
upon  by  courts  of  equity  ?  ^  In  the  Supreme  Court  of  the  United 
States,  the  chief  justice,  in  referring  to  the  case  of  Cholmondeley 
V.  Clintion,^  says  :  "  It  was  considered  and  treated  by  the  court  as 
a  case  of  the  highest  importance,  and  the  opinion  was  unequivo- 
cally expressed  that,  both  on  principle  and  authority,  the  laches 

1  Jackson  v,  Dififendorf,  3  Johns.  (N.  T.)  B.  269,  recognized  in  Jackson  v.  Right- 
myer,  supra. 

3  Bradstreet  v.  Hantingdon,  5  Peters,  (U.  S.)  B.  402.  And  see  Sicard  v.  DaTis,  6 
Id.  124.  « 

>  Chiles  V.  Calk,  1  A  K.  Marsh.  (Ky.)  B.  5S.  [A  had  patents  for  two  tracts  of 
land,  adjoining  each  other,  dated  ^n  1784,  and  in  1790  he  entered  upon  one  tract  and 
inclosed  part  of  it,  and  retained  possession  to  the  time  of  the  action.  B  claimed  under 
two  entries,  made  in  1780  and  1783,  for  the  purpose  of  taking  possession  in  view  of  a 
future  survey.  B  took  possession  in  1839,  and  brought  an  action  of  ejectment  against 
A.  Held,  that  his  right  of  entry  and  action  was  barred  by  the  statute  of  limitations,, 
and  that  A's  title  was  good.  Bogers  v.  Moore,  9  B.  Mon.  (Ky.)  401.  The  lien  of  a 
judgment  is  not  a  title  to  land  against  which  the  statute  of  limitations  runs,  it  being  a 
mere  security.    Kempar  v,  Adams,  5  McLean,  507.] 

*  Jackson  v,  Bightmyer,  16  Johns.  (N.  T.)  B.  314 ;  Smith  v.  Lorillard,  10  Id.  388 ; 
Den  u.  Morris,  2  Halst.  (N.  J.)  B.  6. 

^  See  anUj  Chap.  III.  And  see  Hawley  o.  Cramer,  4  Cowen,  (N.  Y.)  B.  718 ;  Bris- 
coe V.  Prewett,  4  Bibb,  (Ky.)  B.  378. 

*  Lord  Cholmondeley  v.  Lord  Clinton,  2  Jac.  &  Walk.  B  1. 
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and  non-claim  of  the  rightful  owner  of  an  equitable  estate,  for  a 
period  of  twenty  years  (supposing  it  the  case  of  one  who  must, 
within  that  period,  have  made  his  claim  in  a  court  of  law,  had  it 
been  a  legal  estate),  under  no  disability,  and  where  there  has  been 
no  fraud,  will  constitute  a  bar  to  equitable  relief,  in  analogy  to  the 
statute  of  limitations,  if,  during  all  that  period,  the  possession  has 
been  held  under  a  claim  unequivocally  adverse."  ^  In  an  appeal 
from  the  Circuit  Court  of  the  United  States,  sitting  as  a  court  of 
equity,  in  which  the  right  to  a  ferry  was  in  question,  the  Supreme 
Court  considered  that  the  complainants  had  so  long  slept  upon 
their  rights,  that  the  court  could  do  nothing ;  and  this  was  equally 
true,  whether  they  knew  of  an  adverse  possession  or  through  neg- 
ligence, and  a  failure  to  look  after  their  interests  permitted  (he 
title  of  another  to  grow  into  maturity.^  Where  the  statute 
directly  applies  in  courts  of  equity,  the  presumption  is  not  in 
general  resorted  to ;  but  if  the  circumstances  of  the  case  are  very 
cogent,  and  require  it,  it  is  held,  that  a  grant  may  be  presumed 
within  a  period  even  short  of  the  statute.^ 

883.  As  an  adverse  possession,  then,  for  the  time  limited  by  the 
statute,  confers  a  right,  a  purchaser  of  real  estate  must  not  trust 
merely  to  the  papers  and  records,  but  must  inquire  of  the  person 
whether  he  claims  to  be  the  owner  of  the  premises.  Publicity  and 
notoriety  of  possession  are  sufficient  to  put  a  purchaser  upon  in- 
quiry, and  amounts  to  constructive  notice.^  Putting  a  fence,  for 
an  example,  around  the  land,  or  erecting  buildings  upon  it,  are  con- 
structive irotice  to  all  the  world.^  And  it  has  been  held  that,  to 
prevent  the  operation  of  the  statute,  a  parol  acknowledgment  of 
the  adverse  possession  by  the  person  in  possession  must  be  such  as 
to  show  that  he  intends  to  hold  no  longer  under  a  claim  of  right ; 
but  declarations  made  merely  with  a  view  to  compromise  a  dis- 
pute are  not  sufficient.^ 

884.  Tlie  law,  however,  deems  every  person  to  be  in  the  legal 
seisin  and  possession  of  the  land  to  which  he  has  a  perfect  and 
complete  title  ;  and  this  seisin  and  possession  is  coextensive  with 

1  Elmendorf  V.  Taylor,  10  Wheat  (U.  S.)  R.  16S. 
s  Bowman  v.  Wathen,  1  How.  (U.  S.)  R.  1S9. 

»  Ricard  v,  Williams,  7  Wheat.  (U.  8.)  R.  59.    And  see  Piatt  r.  Vattige,  9  Psten^ 
(U.  8.)  R.  405.     [But  see  Dagan  v.  Gitttings,  cited  in  note  to  S  25.] 
^  Bradstreet  v.  Huntingdon,  6  Peton,  (U.  8.)  B.  402. 
«  Poignard  v,  8mith,  6  Pick.  (Mass.)  R.  172. 
•  SaUor  V.  Hertaog,  4  YThtjei,  (Peon.)  R.  259. 
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his  right,  and  continues  till  he  is  ousted  thereof  by  an  Actual  pos- 
session in  another,  under  a  claim  of  right.  This  may  be  considered 
a  settled  principle  of  the  common  law,  and  has  been  recognized 
and  adopted  as  such  by  the  Supreme  Court  of  the  United  States.^ 
The  fact  of  possession  per  se  is  only  an  introductory  fact  to  a  link 
in  the  chain  of  title  by  possession,  and  will  not  simply  of  itself, 
however  long  continued,  bar  the  right  of  entry  of  him  who  was 
seised,  and,  of  course,  create  no  positive  title  in  any  case.  The 
reason  is,  that  it  may  not  have  been  originally  taken,  or  subse- 
quently held,  with  an  intention  to  claim  the  premises  as  owner,  and 
may  have  been  with  a  perfect  understanding  between  the  possessor 
and  the  proprietor,  that  the  latter  is  all  the  time  to  be  r^arded 
as  such.  The  reason,  in  other  words,  is,  that  it  may  be  a  permit- 
sive  possession,  which,  in  the  language  of  the  Master  of  the  Rolls, 
in  Lord  Cholmondeley  v.  Lord  Clinton,*  "  however  long  it  may,  in 
point  of  fact,  have  endured,  could  never  ripen  into  a  title  against 
anybody ;  for  it  was  not  considered  as  the  possession  of  the  pre- 
carious occupier,  but  of  him  upon  whose  pleasure  its  continuance 
depended."  It  is  not  the  possession  alone,  says  Mr.  Justice 
Thompson,  but  that  it  is  accompanied  with  the  claim  of  the  fee, 
which  by  construction  of  law  is  deemed  prima  facie  evidence  of 
such  an  estate.^  Chief  Justice  Marshall  says,  that  it  has  not  only 
been  recognized  in  the  courts  of  England,  but  in  all  others  where 
the  rules  established  in  those  courts  have  been  adopted,  that  a  pos- 
session which  was  permissive  and  entirely  consistent  with  the  title 
of  another  should  not  bar  that  title,  and  that  it  would  shock  the  sense 
of  right,  which  must  be  felt  by  all  legislators  and  all  judges,  were  it 
otherwise.^  So  long,  for  instance,  as  the  possessor  declares  that  he 
holds  in  subordination  to  the  better  title,  the  possession  will  be  re- 

• 

1  United  States  v.  Arredondo,  6  Peters,  (U.  8.)  R.  743.  Also  Clarke  v.  Coartney, 
9  Id.  354  ;  Mclver  v.  Ragan,  2  Wheat  (U.  S.)  R.  89.  See  also  La  Frombois  v.  JcKkr 
son,  8  Gowen,  (N.  T.)  R.  589  ;  [Gittens  v.  Lowry,  15  Geo.  336.] 

a  2  Jac&  Walk.R.  1. 

*  Jackson  v.  Ponton,  Paine,  (Cir.  Co.)  R.  457. 

^  Kirk  17.  Smith,  9  Wheat  (U.  S.)  R.  241,  288.  [Where  a  defendant  in  ejectnicnt 
sells  the  property  in  dispute  while  the  proceedings  are  pending,  a  poiisession  by  th& 
▼eodee  will  not  justify  the  plea  of  the  statute  of  limitations.  Walden  et  a/,  v.  Bodley's 
Heirs,  9  How.  (U.  S.)  34.  Bat  where  a  defendant  in  execution  remains  in  possession 
of  the  land  sold,  his  possession  is  not  necessarily  permissive,  and  he  is  not  estopped  fronk 
setting  up  an  adverse  possession,  which,  if  continued  twenty  years,  will  give  him  a  good 
title.  Chalfin  v.  Malone,  9  B.  Mon.  (Ky.)  496.  And  see  also  Batterton  v.  Chiles,  12 
B.  Moo.  (Ky.)  348.] 
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garded  as  held  by  consent ;  nor  will  a  continued  possession,  after 
such  declarations,  avail  to  mature  a  title  under  the  statute  of  lim- 
itations, until  the  party  has  changed  the  character  of  his  possession, 
either  by  express  declaration,  or  by  the  exercise  of  acts  of  owner- 
ship inconsistent  with  a  subordinate  character.^  If  one  be  owner 
of  a  tract  of  land,  and,  at  the  same  time,  the  agent  of  the  owner 
of  an  adjoining  tract,  he  cannot  avail  himself  of  the  statute,  to 
support  his  title  to  a  part  of  the  laud  of  his  principal  of  which  he 
had  taken  possession,  upon  a  misapprehension  of  the  new  boundary ; 
nor  can  any  one,  claiming  under  such  assent,  avail  himself  of  his 
possession.^  Where  parties  agreed  upon  a  fence,  variant  from  the 
true  line,  avowedly  for  convenience,  and  still  continued  to  claim 
up  to  the  true  line,  neither  party  acquires  a  title,  or  right  of  pos- 
session, against  the  other  merely  by  virtue  of  the  fence.^  And  if  the 
respective  claimants  to  a  disputed  tract  agree  to  submit  the  matter 
to  arbitration,  and  that  meanwhile  the  party  occupying  shall  re- 
main in  possession,  the  running  of  the  statute  is  suspended. 
The  declarations  of  a  widow  in  possession  of  premises,  that  she 

I  Markley  v,  Amos,  9  Bail.  (S.  C.)  B.  603 ;  Jackson  v.  Denison,  4  V^end.  (N.  Y.) 
B.  558 ;  [Bay  v.  Barker,  1  B.  Mon.  (Ky.)  864;  Moore  v.  Moore,  8  Shep.  (Me.)  850; 
Bead  v,  Thompson,  5  Barr,  (Penn.)  103;  Moore  v.  Johnston,  2  Spears,  (8.  C.)  288; 
Dikeman  v.  Parrish,  6  Barr,  (Penn.)  210 ;  Hall  ei  tcr.  v.  Stevens,  9  Met.  (Mass.)  418 ; 
Millay  r.  Millay,  6  Shep.  (Me.)  887 ;  Lamb  v.  Foss,  8  Id.  240.  And  although  the 
declarations  of  one  in  possession  of  land  that  he  holds  in  subordination  to  the  legal  title, 
cannot  afiect  the  right  of  his  grantee,  when  made  after  a  conyeyance,  yet  they  defeat 
any  claim  of  title  acquired  by  the  grantee  himself,  prior  to  the  conveyance  by  disseisin. 
Hamilton  v.  Paine,  5  Shep.  (Me.)  B.  210.] 

>  Comegys  v.  Carley,  3  Watts,  (Penn.)  280.  [But  where  one  enters  on  land  with 
title,  claiming  it  as  his  own,  and  afterwards  before  seven  years  (the  limited  time)  expire, 
undertakes  an  agency  for  one  holding  an  elder  patent  for  the  same  land,  and  claims  to 
hold  under  it,  without  abandoning  his  own  title,  or  the  possession  under  it,  his  heir  is 
not  estopped  to  set  up  his  own  title  and  right  to  possession  under  it.  Bay  v.  Barker, 
1  B.  Mon.  (Ky.)  364.] 

*  Bnrrell  v.  Burrell,  11  Mass.  B.  296.  But  where  they  have  established  a  line  vary- 
ing from  the  land  described  in  the  deeds,  and  each  party  has  held  and  occupied  up  to 
his  side,  daiming  to  hold  accordingly,  for  twenty  years,  neither  can  maintain  a  possessory 
action  against  the  other.  Ibid.  [So  if  they  agree  upon  a  dividing  line,  and  occupy 
accordingly.  Brown  v,  Cockerell,  33  Ala.  38.  If  the  land  is  held  by  a  mistake  in  the 
division,  the  statute  begins  to  run  only  from  the  time  of  some  unequirocal  act  indicat- 
ing a  claim  to  the  part  held  by  mistake.  Phelps  o.  Henry,  15  Ark.  297.  So  if  a  fence 
is  by  mistake  extended  beyond  the  true  line,  it  is  no  adverse  possession,  there  being  no 
inteution  to  claim  beyond  the  true  line.  St.  Lotus  University  v.  McCane,  28  Mis.  (7 
Jones,)  481 ;  Howard  v.  Beedy,  29  Geo.  152.  And  if  the  respective  claimants  to  a 
disputed  tract  agree  to  submit  the  matter  to  arbitration,  and  that  meanwhile  the  party 
occupying  shall  remain  in  possession,  the  running  of  the  statute  is  suspended.  Per- 
kins V.  Blood,  36  Vt  273.] 
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held  them  for  her  life,  and  that,  after  her  death,  they  would  go  to 
the  heirs  of  her  husband,  are  admissible  eyidence  to  negative  the 
fact  of  her  having  twenty  years'  possession  under  a  claim  of  right.^ 
And  it  has  been  held,  that,  if  a  widow  remains  in  possession  of 
land  after  her  husband's  death,-and  marries  again,  and  she  and 
her  husband  continue  in  possession,  for  more  than  the  time  limited 
for  the  right  of  eetry,  neither  she  nor  he  can  set  up  the  statute 
against  an  ejectment  by  the  children  of  the  first  husband.^  There 
was  a  very  rigid  application  of  the  law,  in  this  respect,  in  a  very 
modem  case,  in  the  Court  of  King's  Bench,  in  Ireland,  in  which  it 
was  held,  that,  where  on  the  death  of  a  father  intestate,  seised  of 
lands  in  fee,  his  second  son  enters  without  title,  such  entry  is 
deemed  for  the  use  of  the  eldest  son ;  and  the  statute,  therefore, 
does  not  run  against  such  eldest  son,  the  possession  of  the  second 
son  being  his  possession.  The  real  principle,  to  be  extracted  from 
all  the  cases,  the  court  said,  is,  that  the  possession  of  the  younger 
brother,  so  entering,  is  the  possession  of  the  heir,  who,  therefore, 
cannot  be  affected  by  length  of  time,  upon  the  supposition  of  a 
possession  adverse  to  him ;  and,  on  this  principle,  the  court  found 
an  answer  to  the  argument  that  the  circumstances  or  motives  of 
the  party  taking  possession  ought  to  be  left  to  the  jury ;  because  the 
question  is,  not  why  the  one  person  took  possession,  but  why  the  other 
submitted  to  it;  and  in  the  absence  of  any  proof  to  the  contrary, 
it  must  be  intended  that  he  did  so  because  (as  the  law  intends) 
it  was  taken  for  him.^    The  law  as  to  forbidding  the  setting  up  of 

1  Haman  v.  Fettett,  5  Barn.  &  Aid.  223 ;  [Calhoan  v.  Cook,  9  Barr,  (Fenn.)  B. 
826.    And  see  also  Hall  o.  Matthias,  4  Watts  &  Ser.  (Fenn.)  331.] 

3  Cook  V.  I^icholas,  2  Watts  &  8.  (Fenn.)  B.  27.  [And  see  Hall  v.  Matthias,  4 
Watts  &  8.  (Fenn.)  831.] 

*  Dowdall  V,  Byrne,  Batt.  (Irish,)  B.  373.  The  oonrt  refer  to  the  section  of  Little- 
ton, 396,  which  states  snch  an  entry  by  a  younger  brother  for  the  benefit  of  the  heir  to 
be  an  intendment  of  law,  and  does  not  qualify  it  by  any  reference  as  to  the  motive  for 
taking  the  possession.  The  note  on  that  section  refers  to  GKlbert  on  Tenures,  where  the 
doctrine  is  stated  in  these  words :  "  When  a  younger  brother  enters  in  this  case,  he  does 
not  enter  to  get  a  possession  distinct  from  that  of  the  elder  brother,  but  to  preserve  the 
possessions  of  the  brother  in  the  family  that  nobody  abates."  (Gib.  on  Ten.  28.^  And 
in  Mr.  Watkins's  note  on  the  passage,  it  is  observed  that  the  rule  upon  this  subject  is  so 
strong,  that  the  entry  of  a  younger  brother  of  the  half  blood,  upon  the  elder  brother, 
will  be  an  entry  for  him,  and  will  have  the  effect  of  creating  a  poueado  Jratris  in  that 
elder  son,  to  prevent  the  descent  to  the  younger  brother  of  the  half  blood,  who  had  en- 
tered upon  him,  and  make  the  sister  of  the  whole  blood  the  heir.  That  is,  in  other 
words,  to  say  that,  by  such  an  entry  alone,  there  is  no  disseisin,  and  that  the  possession 
cannot  be  adverse.  The  court,  in  the  above  case,  also  rely  on  Fage  v.  Self  by.  Bull.  N. 
F.  102;  Beading  v.  Bawsterne,  2  Salk.  423;  and  Fairclaim  t\  8hackelton,  5  Burr.  B. 
2604. 
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a  right  under  a  permissive  possession  is  stated  very  emphatically, 
by  the  Court  of  Appeals  of  South  Carolina,  that,  ^'  where  a  party 
claims  by  the  statute,  he  is  required  to  show  at  what  time  he  took 
possession  of  the  land,  and  how  long  he  has  held  it ;  and  when  a 
tenant  claims  to  hold  adversely,  tie  must  show  when  that  intention 
was  made  known  to  the  landlord."  ^ 

885.  Every  presumption,  therefore,  is  to  be  made  in  favor  of 
the  true  owner,  and  a  bare  possession  is  evidence  pf  no  more  than 
the  fact  of  present  occupation  by  right ;  for  the  law  never  pre- 
sumes a  wrong.'  The  parol  declarations  of  a  person  in  whom  the 
title  to  land  is  vested  are  inadmissible  as  evidence  to  defeat  that 
title,  it  being  contrary  to  the  statute  of  frauds.'  All  the  decisions 
to  this  effect  are  highly  important,  and  necessary  to  be  observed  in 
a  country  like  ours,^  though  the  doctrine  which  supports  them  is 
among  the  deep  foundations  of  English  law.^  In  respect  to  the 
very  ancient  statute  of  fines,  which  is  virtually  a  statute  of  limita- 
tion, it  has  been  long  the  settled  doctrine  of  the  English  courts, 
that  he  who  has  the  estate  or  interest  in  him  cannot  be  put  to  his 
action,  entry,  or  claim  ;  for  he  has  that  which  the  action,  entry,  or 
claim  would  vest  in,  or  give  him.^  From  this,  says  a  well-known 
learned  compiler  of  the  English  law  of  real  property,^  it  follows 
that  no  person  can  plead  the  statute  of  limitations,  unless  his  pos- 
session has  been  adverse  to  that  of  the  person  who  claims  against  him. 
The  term  ^'  adverse  possession  "  is  familiar,  in  the  modern  common 
law,  as  denoting  c2i«m8tn,  upon  which  an  adverse  title  is  founded  ;^ 
the  old  term  ^^  disseisin"  being  expressive  of  any  act,  the  necessary 
effect  of  which  is  to  divest  the  estate  of  the  former  owner .^ 

^  Whalej  V.  Whale j,  1  Spean,  (S.  C.)  R.  225.  See  farther  the  following  chapten 
relating  to  Co-Tenants,  Landlord  and  Tenant,  Mortgagor  and  Mortgagee,  and  Trustee 
and  Cestui  que  tnut* 

<  Per  Mr.  Jnstioe  Story,  in  Ricard  v.  Williama,  7  Wheat.  (U.  S.)  R.  59.  And  see 
likewise  Smith  v.  Lorillaid,  10  Johns.  (N.  Y.)  R.  355 ;  Jackson  v.  Rightmjer,  16  Id. 
325;  Blaisdell  v,  Martin,  9  N.  Hamp.  R.  253;  Straw  v,  Jones,  Id.  400;  Codman  v. 
Winslow,  10  Mass.  R.  146;  Jackson  v,  Thomas,  16  Johns.  (N.  T.)  R.  293;  [Hunting. 
Ion  V,  Whalejr,  29  Conn.  391 ;  Jones  v.  Hockman,  12  Iowa,  (4  With.)  101 ;  Harvey  v. 
Tyler,  2  Wallace,  (U.  S.)  328;  Clagett  v.  Coulee,  16  Iowa,  487.] 

*  Jackson  i;.  Cary,  16  Johns.  (N.  Y.)  293;  Daniel  v.  Ellis,  1  Marsh.  (Ky.)  R.  60. 
«  Per  Spencer,  J.,  in  Jackson  t;.  Todd,  2  Caines,  (N.  Y.)  R.  153. 

^  See  ante.  Chap.  I. 

^  Podger's  Case,  Rep.  104. 

7  3  Cruise,  Dig.  485. 

*  See  Reading  v,  Rawsteme,  2  Ld.  Raym.  R.  829. 

'  Preston  on  Abs.  of  Title,  383.  The  possession  must  be  so  open  and  exclnsiTe  •• 
to  amount  to  a  disseisin.    Sparbawk  r.  Bullard,  1  Met.  (Mass.)  R.  95. 
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386.  Much  acute  and  profound  reasoning  is  to  be  found  in  the 
old  books  respecting  the  subject  of  disseisin;  and  the  subject  has 
been  learnedly  discussed,  both  by  eminent  juridical  writers,  and 
by  judges  in  numerous  cases.  Before  the  use  of  letters,  all  prop- 
erty in  land  passed  by  a  formal  act  of  investiture  ;  foj*  the  reas<m, 
that,  as  no  one  could  originally  appropriate  land  to  himself  but  by 
occupying  it,  and  applying  it  to  his  own  use,  so  no  one  could 
transfer  it  but  by  a  ceremonious  and  notorious  surrender  of  the 
possession.  This  was  denominated  livery  of  seisin ;  and,  without 
this  methodical  procedure,  there  could  be  no  seisin.  Seisin^ 
therefore,  in  its  genuine  meaning,  denotes  the  completion  of  such 
ceremony  of  investiture,  by  which  the  tenant  was  admitted  into 
his  freehold.^  Hence,  disseisin  was  depriving,  by  some  means  or 
other,  the  tenant  of  his  tenure,  and  usurping  his  place  and  feudal 
relation.^  At  that  time,  there  was  a  difference  between  a  disseisin 
and  a  dispossession.  The  disseisins  of  that  period  were,  in  some 
instances,  supported  as  an  encouragement  to  those  who  performed 
the  services.  The  services  were  to  be  performed  annually ;  and^ 
if  the  party  disseised  allowed  the  disseisor  to  perform  them  for  a 
year,  and  the  disseisor  died  seised,  the  entry  of  the  heir  was  taken 
away,  on  the  principle  that  he  was  ,to  lose  the  feud,  unless  he  per- 
formed the  services  to  the  lord.  In  process  of  time,  the  assise  of 
novel  disseisin  was  invented;^  and,  after  its  introduction,  the 
courts,  by  liberal  constructions  in  furtherance  of  justice,  extended 
the  remedy  to  every  kind  of  trespass,  or  injury  done  to  real  prop- 
erty, whether  the  trespass  or  injury  come  within  the  exact  defini- 
tion of  a  disseisin  or  not.  If,  by  bringing  an  assise,  the  party 
thought  proper  to  admit  himself  disseised,  everything  was  called  a 
disseisin  for  which  an  assise  would  lie.^  It  was  in  reference  to 
this  kind  of  disseisin,  as  between  owner  and  trespasser,  that  Little- 
ton wrote ;  or,  in  other  words,  he  considered  everything  wrong  to 
the  possession  to  be  a  disseisin.    What  he  means  shall  be  under- 

1  Coke  says  that  seisin  signifies,  in  the  common  law,  ptmeaaion,  Co.  Utt.  158,  a. 
Again  he  sajs,  that  seisin  is  derived  from  sedendo,  "  For,  nntfl  a  man  have  seisin,  all 
is  labor  et  doior  et  vexatio  spiritus  ;  bat,  when  a  man  hath  seisin,  he  maj  iedando  et  aoqui-- 
tKore.  In  all  suits  to  recover  seisin  or  possession,  he  who  prosecutes  them  ought  to 
labor ;  but,  when  he  hath  obtained  seisin,  he  maj  sedere  et  aoeitmbert  in  peaoe  and  tran- 
quillity.'*   6  Bep.  58.    See  Frost  v,  Cloutman,  7  N.  Hamp.  R.  15. 

'  2  Bac.  Abr.  482 ;  Taylor  v.  Horde,  1  Burr.  B.  107 ;  Green  v.  Liter,  8  Cranch,  (U. 
S.)  R.  229. 

*  Co.  Litt.  153. 

*  Ibid. 
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stood  by  disseisin  appears  by  what  he  says  of  seisin,  which  he  con- 
siders to  be  wrongful  possession.  "  A  disseisin,"  he  says,  "  is 
where  one  enters  intending  to  usurp  the  possession,  and  to  oust 
another  of  his  freehold ;  and,  therefore,  qiuerendum  est  a  judice 
qm  animoj  Ao^fecerit  why  he  entered  and  intruded."  The  inquiry 
is  into  the  quo  animoj  or  into  the  intent  with  which  the  possession 
is  taken  and  held,  as  it  appears  in  evidence.  As  expressed  by  the 
Supreme  Court  of  the  United  States, "  the  whole  inquiry  is  reduced 
to  the  fact  of  entering,  and  the  intention  to  usurp  possession  "  ;  ^ 
and,  in  legal  language,  the  intention  guides  the  entry,  and  fixes  its 
character.^ 

887.  The  distinctions  between  a  disseisin  in  fact  and  a  disseisin 
by  election  were  brought  into  view  and  enforced  in  Atkyns  v. 
Horde ;  ^  and  they  have  been  historically  and  ingeniously  illustra- 
ted by  Mr.  Butler,  in  a  note  to  his  edition  of  Co.  Litt.  To  consti- 
tute an  actual  disseisin,  or  one  in  fact,  there  must  be  a  tortious 
entry  and  an  expulsion.  The  distinction  between  a  disseisin  by 
election,  as  contra-distinguished  from  a  disseisin  in  fact,  was  taken 
for  the  benefit  of  the  owner  of  the  land,  and  to  extend  to  him  the 
easy  and  desirable  remedy  by  assise,  instead  of  the  more  tedious 
remedy  of  a  writ  of  entry.  Whenever  an  act  is  done  which  of 
itself  works  an  actual  disseisin,  it  is  still  taken  to  be  an  actual  dis- 
seisin,  as  if  a  tenant  for  years  or  at  will  should  enfeoff  in  fee.  On 
the  other  hand,  those  acts  which  are  susceptible  of  being  made  dis- 
seisins by  election  are  no  disseisins  till  the  election  of  the  party 
makes  them  so  ;  as  if  a  'tenant  at  will,  instead  of  making  a  feoff- 
ment in  fee,  should  only  make  a  lease  for  years.^  There  is,  says 
Mr.  Justice  Story,  a  distinction  between  disseisins  which  are  in 
spite  of  the  owner,  and  disseisins  at  his  election.  But  the  distinc- 
tion often  turns  upon  other  principles  than  those  which  have  been 
stated.  The  owner  cannot  elect  to  consider  himself  disseised,  where 
the  act  is  not  of  such  a  nature  as,  in  law,  affords  a  presumption  of 
a  disseisin.     But  where  an  act  is  done,  which  is  equivocal,  and 

1  Bradstreet  v.  Huntingdon,  5  Peters,  (U.  8.)  R.  440,  in  which  case  the  court  cite 
Pawlett  p.  Clarke,  4  Id.  504 ;  Blight's  Lessee  v.  Rochester,  7  Wheat.  (U.  S.)  R.  535 ; 
Willison  V.  Watkins,  3  Peters,  (U.  S.)  R.  53;  Barr  v.  Gratz,  4  Wheat.  (U.  S.)  R. 
313. 

^  Ewing  V.  Burnett,  11  Peters,  (U.  S.)  R.  41.  [Entrjr  on,  and  occupation  of,  open 
laad,  in  the  mistaken  belief  that  the  title  was  in  the  United  States,  is  adverse  to  the 
true  owner.    Clemens  v.  Rnnckel,  34  Mis.  41.] 

•  1  Burr.  R.  60. 

*  See  opinion  of  Kent,  J.,  in  Jackson  v,  Rogers,  I  Johns.  (N,  Y.)  Ca.  36. 
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may  be  either  a  trespass  or  disseisin,  according  to  the  intent,  there 
the  law  will  not  permit  the  wrong-doer  to  qualify  his  own  wrong, 
and  explain  it  to  be  a  mere  trespass,  unless  the  owner  elects  so  to 
consider  it.^       ' 

388.  According  to  Lord  Mansfield,  in  Atkyns  v.  Horde,  above 
mentioned,  the  exploded  distinction  between  disseisin  and  dispos- 
session was  taken  for  the  last  time  in  Matthewson  v.  Trot.^  Chief 
Justice  Tilghman  says :  ^^  Lord  Mansfield  has  told  us,  that  of  seisin 
and  disseisin  very  little  was  known  in  his  time,  biU  in  name.  In 
Pennsylvania,  we  certainly  have  not  been  in  the  habit  of  going 
deeply  into  that  antiquated  subject ;  nor  is  it  material  to  inquire 
whether  Abbot,  or  those  who  came  after  him,  acquired  a  seisin, 
according  to  the  strict  import  of  the  term.  Our  law  permits  all 
persons,  whether  in  or  out  of  seisin  or  possession,  to  tttmsfer  their 
claim,  such  as  it  is,  good  or  bad,  by  deed  or  will.  And  I  have  no 
manner  of  doubt  that  one  who  enters  as  a  trespasser,  clears  land, 
builds  a  house,  and  lives  in  it,  acquires  something  which  he  may 
transfer  to  another."  ^  « Notwithstanding,"  says  Mr.  Justice 
Story, "  the  language  of  Lord  Mansfield,  in  Atkyns  v.  Horde,*  what 
constitutes  a  disseisin  is,  at  least  in  this  country,  well  settled."  ^ 
The  tendency  of  modern  decisions,  in  England,  has  been  to  dis- 
claim the  admission  of  any  species  of  disseisin,  where  the  conse- 
quence would  be  to  work  moral  injustice,  and  particularly  where 

^  Per  Mr.  Jastice  Story,  in  Prescott  v,  Nevers,  4  Mason,  (Oir.  Co.)  R.  329.  See 
also,  dted  by  the  learned  jadge,  Jerrist  v.  Weare,  3  Price,  R.  575 ;  Proprietors  of  No. 
6  V,  McFarland,  12  Mass.  R.  325.  [In  order  to  give  a  party  his  right  to  elect  to  con- 
sider himself  disseised,  there  mast  be  what  can  in  law  be  considered  a  possession  of  the 
supposed  disseisor,  either  wrongful  in  itself  or  made  wrongful  by  some  act  or  claim  of 
his,  inconsistent  with,  and  in  derogation  of,  the  right  of  the  owner.  Towle  v,  Ayer,  8 
N.  H.  67.  If  the  person  haTing  the  title  and  the  right  of  entry  into  lands  make-an 
actual  entry  upon  the  tenant  in  possession,  who  resists  the  entry  and  persists  in  the  oc- 
cupation, this  is  a  disseisin  at  the  election  of  the  owner,  upon  which  a  writ  of  entry  may 
be  maintained,  although  the  tenant  may  show  on  the  trial  that  he  held  by  lease  under 
one  without  title.  Dow  t;.  Plnmmer,  5  Shep.  (Me.)  14.  By  a  levy  on  real  estate,  the 
debtor  in  possession  becomes  the  tenant  at  will  of  the  creditor,  and  if  he  resists  the  entry 
of  the  creditor,  he  may  treat  him  as  a  disseisor  at  his  election.  Bryant  v.  Tucker,  1 
App.  (Me.)  383. 

>  1  Leon,  R.  299. 

*  Overfield  v.  Christie,  7  Serg.  &  Rawle,  (Penn.)  R.  177. 

*  I  Burr.  B.  107. 

'  Prescott  17.  Nevers,  4  Mason,  (Cir.  Co.)  R.  329.  In  this  case.  Judge  Story  says  : 
"I  remember  to  have  heard  a  learned  judge  (the  late  Chief  Justice  Parsons)  say,  that 
Lord  Mansfield  had  gone  to  the  bottom  of  this  matter,  and  had  puzzled  himself  unne- 
oessarily.    This  obserration  attracted  my  attention  at  an  early  period  of  my  professional 
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the  party  entered  by  a  good  title;  and  the  old  learning  on  the 
subject  is  much  qualified  by  recent  cases.^ 

889.  Ouster  is  a  term  sometimes  used  for  disseisin.  It  is  a  gen- 
eral name,  which  includes  disseisin,  properly  so  called,  as  well  as 
abatement,  intrusion,  and  discontinuance.'  But  a  disseisin,  as  the 
term  is  generally  understood,  is  equivalent  to  ouster.^  It  of  course 
does  not  mean  actual  violence  ;  for  it  is  obvious  that,  if  a  posses- 
sion taken  and  held  by  literally  resorting  to  force  would  operate 
in  barring  the  right  of  the  true  owner,  a  breach  of  the  peace,  and 
a  violation  of  public  order,  would  then  be  made  the  foundation  of 
a  legal  title.^  Where  the  first  possessor  died,  and  a  descent  was 
«  cast,  and  the  infant  heirs  were  driven  from  the  actual  possession 
iff  a  public  enemy ^  the  possession  was  considered,  by  the  equity  of 
i3aiQ  jus  posUiminii^  as  revested  in  the  heirs,  on  the  removal  of  the 
hostile  force.^  In  a  case  where  a  stranger  entered  upon  the 
land,  and  received  the  profits  with  the  true  owner,  for  more 
than  twenty  years,  the  words  actual  ouster^  it  appears,  were  used 
in  reference  to  that  circumstance,  and  to  distinguish  such  an  entry 
from  an  entry  where  the  owner  is  put  out  of  possession,  and  not 
as  a  general  rule.^  It  was  observed  by  Lord  Mansfield,  that  some 
ambiguity  seemed  to  have  arisen  from  the  term  actual  ouster^  as  if 
it  meant  some  act  accompanied  by  real  force,  and  as  if  a  turning 
out  by  the  shoulders  were  necessary ;  but  that,  he  said,  was  not  so. 
A  man,  he  said,  may  come  in  by  rightful  possession,  and  yet  hold 
over  adversely  without  a  title ;  and,  if  he  does,  such  holding  over, 
under  circumstances,  would  be  equivalent  to  an  actual  ouster. 
For  instance,  he  continued,  length  of  possession  under  a  particular 
estate,  as  a  term  of  one  thousand  years,  or  under  a  lease  for  lives, 
as  long  as  the  lives  are  in  being,  gives  no  title ;  but,  if  tenant  per 
autre  vie  hold  over  for  twenty  years,  such  holding  over  will,  in 
ejectment,  be  a  complete  bar  to  the  remainder-man  or  the  rever- 
sioner, because  it  was  adverse  to  his  title. 

1  See  note  to  Howard  o.  Sherwood,  AI.  &  Nap.  (Irish,)  Ex.  R.  923. 
>  3  Bl.  Com.  167. 

*  PrestoD  on  Aba.  of  Title,  383. 

*  Jackson  v.  Porter,  Paine,  (Cir.  Co.)  R.  457.  By  the  civil  law,  prescription  coold 
only  run  in  favor  of  him  who  possessed  nequA  dam,  neque  preocario,  et  nequi  m.  See 
opinion  of  Master  of  the  Rolls,  in  Cholmondeley  v.  Clinton,  2  Mer.  Ch.  R.  35».  A 
claim  made  to  land  under  color  of  ri^ht  is  an  ouster ;  otherwise  it  is  a  mere  trespass, 
Ewing  9.  Burnet,  11  Peters,  (XT.  S.)  R.  41. 

ft  Smith  V.  Lorillaid,  10  Johns.  (N.  Y.)  R,  338. 

*  Doe  V*  Prosser,  Cowp.  R,  217. 
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390.  The  difficulty  in  laying  down  a  precise  rule  by  which  to 
determine  what  is  an  ^^  adverse  possession  "  is  obvious  from  what 
has  been  said  of  disseisin  and  ouster,  which  mean  very  much  the 
same  as  such  possession  ;  and  the  difficulty,  likewise,  may  be  sup- 
posed from  the  unexampled  sum  total  of  litigation  which  has 
originated  respecting  it.  The  difficulty  is  not  removed  by  saying, 
as  has  been  said,  that  an  adverse  possession  is  a  possession  acquired 
by  disseisin;  for  a  solution  of  the  question,  what  constitutes  a 
disseisin,  by  a  very  definite  explanation,  is  no  more  easy.  The 
clearest  and  most  comprehensive  definition  of  a  disseisin  and  ad- 
verse holding,  perhaps,  is  an  actual,  visible,  and  exclusive  appro- 
priation of  land,  commenced  and  continued  under  a  claim  of  right, 
—  either  under  an  openly  avowed  claim,  or  under  a  constructive 
claim,  arising  from  the  acts  and  circumstances  attending  the  ap- 
propriation, to  hold  the  land  against  him  who  was  seised.^    To 

^  Mr.  Smith,  in  his  note  to  the  case  of  Taylor  dem.  Atkyns  v.  Horde,  1  Burr.  R.  60, 
says :  **  The  doctrine  of  adverse  possession,  until  very  lately,  constituted,  and  perhaps 
still  constitutes,  one  of  the  least  settled,  although  most  important  heads  of  English  law. 
The  difficulties  which  surrounded  it  seem  to  have  had  an  origin  subsequent  to  the  aboli- 
tion of  a  great  proportion  of  the  ancient  tenures  by  St.  12  Car.  2,  c.  24.  Before  that 
event,  the  difference  seems  to  have  been  well  understood  between  the  sort  of  wrongful 
holding  which  would  reduce  the  interest  of  the  lawful  owner  to  a  right  capable  of  being 
barred  by  the  statute  of  limitations,  and  substitute  the  wrong-doer  for  him  meanwhile, 
as  the  representative  of  the  freehold  and  the  person  responsible  to  the  lord  for  feudal 
dues  and  services,  and  that  species  of  unwarrantable, possession  which  was  accompanied 
by  no  such  consequences.  At  all  events,  it  is  not  till  a  comparatively  modern  period 
that  we  find  any  complaints  about  the  difficulty  of  ascertaining  what  did  or  what  did 
not  constitute  adverse  possession.  At  last,  however,  this  difficulty  not  only  arose,  but 
became  so  considerable,  that,  in  Taylor  dem.  Atkyns  v.  Horde,  so  long  the  leading  case 
upon  this  subject,  we  find  Lord  Mansfield  saying,  that  '  the  precise  definition  of  what 
constituted  a  disseisin,  which  made  the  disseisor  the  tenant  to  the  demandant's  praecipe, 
though  the  right  owner's  entry  was  not  taken  away,  was  once  well  known,  but  is  not 
now  to  be  found.  The  more  we  read  the  more  we  shall  be  confounded.'  The  view 
taken  by  his  lordship,  in  that  case,  is,  that  disseisin,  at  the  common  law,  '  signified  some 
mode  or  other  of  turning  the  tenant  out  of  his  tenure,  and  usurping  his  place  and  feudal 
relation ' ;  an  act  which  was  accompanied  by  this  consequence,  namely,  that  if  the 
disseisor  died  seised,  the  descent  to  his  heir  gave  him  the  right  of  possession,  and  tolled 
or  took  away  the  true  owner's  entry.  Co.  Litt.  238  a,  Litt.  426.  This  being  the  state 
of  things  at  common  law,  the  assize  of  novel  disseisin  was  invented ;  which  being  found 
a  beneficial  remedy,  but  being  applicable  only  to  the  case  of  a  person  disseised,  a  Bction 
grew  up  and  was  encouraged  by  the  courts,  according  to  which  a  party  wrongfully  out 
of  possession,  although  not  disseised,  properly  speaking,  of  the  freehold,  was  permitted 
to  treat  the  wrong  done  him  as  a  disseisin  for  the  sake  of  entitling  himself  to  an  assize. 
'  In  a  word,'  says  Lord  Mansfield,  '  for  the  sake  of  the  remedy,  as  bettoeen  the  true  owner 
and  the  wrong-doer  to  punish  the  wrong,  and  as  between  the  true  owner  and  naked  possessor  to 
try  the  title,  the  assize  was  extended  to  almost  every  case  of  obstruction  to  an  owner's 

25  . 
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adopt  the  language  of  one  of  our  State  courts  :  ''  The  principle  on 
which  the  statute  of  limitations  is  predicated  is  not  that  the  party 

fall  enjoyment  of  lands,  tenements,  and  hereditaments.'    This  sort  of  supposed  disseisin 
obtained  the  name  of  disseisin  at  election^  for  the  purpose  of  distinguishing  it  from  the 
other,  or  actual  disseisin^  the  consequences  of  which  were  widely  different.    For,  after 
an  actuai  disseisin,  the  disseisee  could  not  devise  or  dispose  of  the  lands,  inasmuch  as 
his  interest  was,  by  the  disseisin,  cut  down  to  a  right  of  entry  which  the  policy  of  the 
old  law  agamst  maintenance  would  not  allow  him  to  depart  with  ;  and  further,  if  a 
descent  was  cast  after  a  year,  he  lost  his  right  of  entry,  and  was  put  to  his  real  action 
in  order  to  reinstate  himself.    When  St.  21  Jac.  I,  cap.  16,  had  passed,  his  condition 
became  still  worse ;  for,  by  that  act,  it  was  ordered,  '  that  no  person  shall  make  any 
entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty  years  next  after 
his  or  their  right  or  title  shall  ^u-st  descend  or  accrue  to  the  same,  except  infants,  femes 
coverts,  persons  non  compotes  mentis,  imprisoned  or  beyond  the  seas,  who  shall  have 
ten  years  next  after  his  and  their  full  age,  discoverture,  coming  of  sound  mind,  enlaige- 
ment  out  of  prison,  or  coming  into  this  realm,  to  make  their  entry  or  claim  in.'    Previ- 
ous to  this,  the  claimant  might  have  entered  at  any  time,  provided  that  his  entry  was 
not  tolled.    Bevill's  case,  Co.  1 1  b.    But  this  statute,  in  twenty  years,  barred  the  dis- 
seisee's entry  in  the  same  way  that  a  descent  cast  barred  it  at  the  common  law ;  and 
the  right  owner  was,  after  that  time,  put  to  his  real  action,  the  period  for  commencing 
which  had  been  before  limited  by  St.  32  H.  8,  c.  I,  and  was,  in  the  extreme  case  —  that, 
namely,  of  a  writ  of  right  on  the  demandant's  ancestor's  own  seisin  —  terminated  at 
the  expiration  of  sixty  years  from  tiie  time  when  the  right  first  accrued  which  the  writ 
was  sued  forth  to  recover.    This  statute,  however,  it  is  apprehended,  only  ran  against 
the  true  owner  in  those  cases  in  which  he  would,  at  common  law,  have  been  put  out  of 
his  tenancy,  and  reduced  to  his  right  of  entry ;  but  not  to  cases  in  which  he  might  have 
elected  to  consider  himself  disseised,  although  not  really  so,  for  the  purpose  of  entitling 
himself  to  maintain  an  assize ;  and,  consequently,  whenever  the  question  arose,  whether 
a  particular  claimant  was  barred  by  having  been  twenty  years  out  of  possession,  the 
mode  of  solving  this  question  was  by  considering  whether  he  had  been  out  of  possession 
under  such  circumstances  as  had  reduced  his  interest  to  a  riffht  o/entry ;  for,  if  he  had, 
then,  as  that  right  of  enD-y  would  be  barred  by  St.  21  Jac.  1,  at  the  end  of  twenty  yean, 
the  possession  daring  the  intermediate  time  was  adverse  to  him.    Now,  in  order  to  de- 
termine whether  the  claimant  had  been  out  of  possession  under  circumstances  which 
would  turn  his  estate  to  a  right  of  entry,  it  was  necessary  to  inquire  in  what  manner  the 
person,  who  had  been  in  the  possession  during  that  time,  held.    See  Reading  v.  Royston 
Sal.  423.    If  he  held  in  a  character  incompatible  with  the  idea  that  the  freehold  re- 
mained vested  in  the  claimant,  then,  as  the  case  would  arrange  itself  under  some  one  of 
the  heads  disseisin,  abatement,  discontinuance,  deforcement,  or  intrusion,  all  of  which 
expressed,  at  common  law,  different  modes  of  substituting  a  freeholder  by  wrong  for 
one  by  right,  so  as  to  make  the  new-comer  tenant  to  the  lord  and  to  a  stranger's  priecipe, 
see  1  Roll.  659,  &c. ;  Co.  Litt.  277,  and  the  note  ante,  p.  382,  it  followed  that  the  pos* 
session  in  such  character  was  adverse.    But  it  was  otherwise  if  he  held  in  a  character 
compatible  with  the  claimant's  title.    And,  in  order  to  ascertain  in  what  character  the 
person  in  possession  held,  the  court  would  look  at  his  conduct  while  in  possession.     See 
Doe  d,  Grubb  r.  Grubb,  10  B.  &  C.  816  ;  Smartle  v,  Williams,  1  Salk.  246  ;  Williams 
V.  Thomas,  12  East,  141 ;  Doe  v.  Perkins,  3  M.  &  S.  271 ;  Hall  v.  Due  d,  Surtees,  5 
B.  &  A.  687  ;  Doe  d.  Foster  v.  Scott,  4  B.  &  C.  706 ;  Doe  d.  Human  r.  Pettet,  5  B.  & 
A.  223 ;  and  R.  v.  Axbridge,  2  Ad.  &  Ell.  520.    It  is  therefore  apprehended  that,  at 
the  time  of  the  enactment  of  3  and  4  W.  4,  c.  27,  the  qnestioni  whether  possession  waa 
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in  whose  favor  it  is  invoked  has  set  up  an  adverse  claim  for  the 
period  specified  in  the  statute,  but  that  such  adverse  claim  is  ac- 
companied by  such  invasion  of  the  rights  of  the  opposite  party  as 
to  give  him  a  cause  of  action,  which  having  failed  to  prosecute 
within  the  time  limited  by  law,  he  is  presumed  to  have  extin^ 
guished  or  surrendered  :  a  mere  claim  of  title,  unaccompanied  by 
adverse  possession,  gives  no  right  of  action  to  the  person  against 
whom  it  is  asserted,  and  consequently  his  rights  are  unaffected  by 
the  statute."^  It  is  the  occupation  with  an  intent  to  claim  against 
the  true  owner,  as  has  been  already  stated,^  which  renders  the 
entry  and  possession  adverse.  ^'  It  is  not,"  said  Mr.  Justice 
Thompson,  ^^  possession  alone,  but  that  it  is  accompanied  with  the 
claim  of  the  fee,  which,  by  construction  of  law,  is  dee^ied  prima 
facie  evidence  of  such  an  estate."  ^  Indeed,  that  it  is  the  intention 
to  claim  title  which  makes  the  possession  of  the  holder  of  the  land 
adverse,  is  the  doctrine  upon  which  the  decision  in  every  case  pro- 
ceeds. If  it  be  clear  that  there  is  no  such  intention,  there  can  be 
no  pretence  of  an  adverse  possession.^  Therefore,  it  has  been 
held,  that,  if  the  owner  of  land,  through  inadvertency  or  ignorance 
of  the  dividing  line,  includes  a  part  of  an  enjoying  tract  within 
his  inclosure,  it  is  not  a  possession  adverse,  or  so  in  the  nature  of 
a  disseisin,  as  to  prevent  the  true  owner  from  conveying  and  pass- 
ing the  same  by  deed.^    Questions  of  adverse  possession  thus  de- 

or  was  not  adverse,  was  to  be  decided  by  inqairj  whether  the  circumstances  of  that  pos- 
session were  sufficient  to  evince  its  incoropatibility  with  a  freehold  in  the  claimant.  It 
is  not  intended  to  carry  the  discussion  of  this  part  of  the  subject  much  further,  since  the 
above  statute  has,  as  will  be  shown,  rendered  the  doctrine  of  adverse  possession  of  less 
importance,  so  far  as  claims  of  title  founded  upon  twenty  years'  enjoyment  are  con- 
cerned." See  Smith's  Leading  Cases,  vol.  2,  p.  896 ;  and  44  vol.  of  Law  Library,  p. 
393.  [And  see  also  Story  t7.  Saunders,  8  Humph.  (Tenn.)  663;  Foxcroft  v.  Barnes, 
29  Me.  (16  Shep.)  128;  Long  t;.  Mast,  11  Penn.  St.  (1  Jones,)  189;  Taylor  v.  Bum- 
sides,  1  Gratt.  (Va.)  169 ;  Overton  v,  Davisson,  1  Id.  211 ;  Towle  v.  Ayer,  8  N.  H.  57 ; 
Kennedy  v.  Townley,  16  Ala.  239 ;  Miller  v,  Flatt,  5  Duer.  (N.  t,)  272.  And  the 
survey,  allotment,  and  conveyance  of  a  piece  of  land,  and  the  recording  the  deed,  does 
not  constitute  a  disseisin,  without  any  open  occupation.  Thayer  t^.  McLellan,  10  Shep. 
(Me.)  417;  Tilton  v.  Hunter,  11  Shep.  (Me.)  29.  And  see  also  Bailey  v.  Garleton, 
12  N.  H.  9.] 

1  Abell  r.  Harris,  11  Gill  &  J.  (Md.)  R.  371,  per  Dorsey,  J.  And  see  Cooper  v. 
Smith,  9  Serg.  &  Bawie,  (Penn.)  R.  26. 

^  See  foregoing  portion  of  the  chapter. 

*  Jackson  v.  Porter,  Paine,  (Cir.  Co.)  R.  457. 

*  See  ante,  as  above. 

B  Brown  v.  Gay,  3  Greenl.  (Me.)  R.  126 ;  [Gilchrist  v.  McLaughlin,  7  Ired.  (N.  C.) 
310.     And  see  ante,  §  384,  n.] 
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pending  upon  the  intention  of  the  possessor,  and  the  knowledge, 
or  the  means  of  knowledge,  on  the  part  of  the  owner  of  the  land, 
are  questions  of  fact  (as  well  as  of  law)  to  be  determined  by 
a  jury,  as  the  best  means  of  ascertaining  their  truth.  They  are 
questions  of  law  on  which  the  court  has  a  right  to  instrucl;  the 
lury  ;  and  in  finding  the  qtio  animoy  the  jury  must,  of  course,  be 
left  to  their  own  view  of  the  eflFect  of  the  evidence.  This  is  the 
simple  rule  which  seems  to  be  established  by  the  authorities ;  and 
all  the  difficulties  consist  in  so  arranging  the  facts  as  to  apply  the 
principles  correctly.^  Lord  Mansfield  says,  ^^  Disseisin  is  a  fact  to 
be  found  by  a  jury."  *    But  if  the  jury  return  a  verdict,  only  that 

^  Bradstreet  v,  Hantingdon,  5  Peters,  (U.  S.)  R.  402;  La  Fromboia  v.  Jackson,  8 
Cowen,  (N.  Y.)  B.  589.  Presninptioiu  are  of  two  classes:  nataral,  aod  l^gal,  or 
artificial.  The  natural  presnmption  is,  when  a  fact  is  proyed,  wherefrom,  by  reason  of 
the  connection  founded  on  experience,  the  existence  of  another  fiict  is  directly  inferred. 
The  legal  or  artificial  presumption  is,  where  the  existence  of  the  one  fact  is  not  direct 
evidence  of  the  other,  bat  the  one  fact  existing  and  being  proved,  the  law  raises  an  arti- 
ficial presumption  of  the  existence  of  the  other.  Per  Ewing,  Ch.  J.,  in  delivering  the 
opinion  of  the  court,  in  Gulick  v.  lioden,  1  Green,  (N.  J.)  R.  68.  As  laid  down  by 
Spencer,  J.,  in  Smith  t;.  Burtis,  in  New  York,  it  has  never  been  considered  as  necessary 
to  constitute  an  adverse  possession,  that  there  should  be  a  rightful  title  ;  and  whenever 
this  defence  is  set  up,  the  idea  of  right  is  excluded  :  the  fact  of  the  possession  and  the 
^110  animo  it  commenced  or  continued  are  the  only  tests ;  and  it  must  necessarily  be 
exclusive  of  any  other  rights.    Smith  v.  Burtis,  9  Johns.  (N.  Y.)  R.  180. 

3  Taylor  i;.  Horde,  1  Burr.  R.  60 ;  [Hall  t;.  Dewey,  10  Vt  593.]  And  see  also 
Runcorn  v.  Cooper,  5  Barn.  &  Cress.  R.  696.  That  the  doctritae  in  this  country  is,  that 
the  question  of  adverse  possession,  as  one  of  intention,  ought  to  be  \eh  to  the  jury,  see, 
in  particular,  Bradstreet  t;.  Huntingdon,  5  Peters,  (U.  S.)  R.  402 ;  Poignard  v.  Smith, 
6  Pick.  (Mass.)  R.  172.  Alio  the  following  cases:  Jackson  v.  Joy,  9  Johns.  (N.  Y.) 
R.  102  ;  Jackson  v.  Stephens,  13  Id.  496  ;  Gaycttc  v.  Buthune,  14  Mass.  R.  55  :  Jackson 
V.  Porter,  1  Paine,  (Cir.  Co.)  R.  466;  M'Clung  v.  Ross,  5  Wheat  (U.  S)  R.  124; 
Cummings  v.  Wyman,  10  Mass.  R.  468;  Atherion  v.  Johnson,  1  N.  Ham  p.  R.  34  ; 
Jackson  V.  Jad win,  9  Johns.  (N.  Y.)  R.  102;  Pray  v.  Pierce,  7  Mass.  R.  383;  Helm 
V.  Howard,  2  H.  &  M*Hcn.  (Md.)  R.  74 ;  Seymour  v,  Delancy,  I  Hopk.  (N.  Y.)  Ch. 
R.  449 ;  Porter  v.  Dugut,  9  Mart.  (La.)  R.  92 ;  Proprietors  of  Kenn.  Purchase  r. 
Springer,  4  Biass.  R.  416;  Mill  Dam  Corp.  v.  Bullfinch,  6  Mass.  R.  229;  Pray  v. 
Price,  7  Mass.  R.  391 ;  Brown  v.  Porter,  10  Mass.  R.  93;  Warren  v.  Childs,  11  Mass. 
R.  222;  Boiling  v.  Petersburg,  3  Rand.  (Va.)  R.  563;  Wallace  v.  Duffield,  2  S.  & 
Rawlc  (Penn.)  R.  527 ;  Jackson  v,  Sharpe,  9  Johns.  (N.  Y.)  R.  163 ;  Jackson  ». 
Waters,  12  Id.  365 ;  Jackson  v.  Thomas,  16  Id.  293 ;  Smith  v.  Burtis,  9  Id.  174 ;  Jack- 
son V.  Ellis,  13  Id.  118;  Jackson  v.  Wheat,  18  Id.  40;  Jackson  v.  Newton,  Id.  355; 
Bramdt  i7.  Ogden,  I  Id.  156;  Kinsell  r.  Duggett,  2  Fairf.  (Me.)  R.  309;  SchwarU  v. 
Ktthn,  1  Id.  274 ;  Jackson  v.  Schoonmaker,  4  Johns.  (N.  Y.)  R.  390 ;  La  Frombois  t;. 
Jackson,  8  Co  wen,  (N.  Y.)  R.  603  ;  Bracken  u,  Martin,  3  Yerg.  (Tenn.)  R.  55  ;  Ste- 
phens V.  Dewing,  2  Aik.  (Vt)  R.  112;  M'Nair  r.  Funt,  5  Mo.  R  300;  Rogers  r. 
Madden,  2  Batl.  (S.  C.)  R.  321 ;  Jones  v.  Porter,  3  Penn.  R.  134 ;  Malson  v.  Frye,  1 
Watts,  (Penn.)  R.  433;  Read  v.  Goodyear,  17  S.  &  Rawie,  (Penn.)  R.  350;  Bell  v. 
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the  defendant  has  held  quiet  possession  of  the  demanded  premises 
for  more  than  twenty  years,  such  verdict  cannot,  by  legal  intend- 
ment, be  considered  as  establishing  the  alleged  fact  of  disseisin.^ 
In  equity,  of  course,  as  well  as'  at  law,  it  may  be  shown,  from  cir- 
cumstances, that  the  possession  of  the  defendant  ought  or  ought 
not  to  be  considered  as  adverse.^ 

391.  The  jury  have  to  consider  that,  to  constitute  complete 
possession  in  contemplation  of  law,  requires  an  act  of  the  body^ 
accompanied  with  a  will  of  the  mind  ;  that  is,  there  must  be  a 
corporeal  occupation,  or  a  posiessio  pedis^  as  it  is  sometimes  desig- 
nated,^ attended,  as  has  been  before  mentioned,  with  a  manifest 
intent  to  hold  and  continue  it ;  and,  when  the  intent  plainly  is  to 
hold  it  against  the  claim  of  alf  other  persons,  the  possession  is 
hostile,  or  adverse  to  the  rights  of  the  true  owner.  Such  intent 
may  be  manifested  by  decided  acts  of  ownership,  such  as,  in  a 
thicldy  settled  country,  digging  stones  or  turves,  as  in  England, 
with  the  occasional  cutting  of  timber,  which  are  conclusive  evi- 
dence of  a  continued  possession  ;  ^  and  so  almost  anywhere  is  actual 
improvement  and  cultivation  of  the  soil,  and  the  like.^  Where 
one  had  driven  piles  into  the  soil,  covered  by  a  mill-pond,  and  upon 

Hurtleg,  4  Watts  &  S.  (Penn.)  R.  32 ;  Brown  v.  M'Kinnej,  9  Whart.  (Penn.)  R.  567 ; 
Mercer  v.  Watson,  1  WatU,  (Penn.)  R.  330;  Overfield  v.  Christie,  7  S.  &  Rawle, 
(Penn.)  R.  172 ;  Munshower  v.  Putton,  10  Id.  334 ;  Iler  v.  Heirs  of  Ronth,  3  Miss.  R. 
276 ;  Jones  v.  Porter,  3  Penn.  R.  1341  ;  Read  t;.  Goodyear,  17  S.  &  Rawle,  (Penn.)  R. 
350 ;  Hopkins  v.  Robinson,  3  Watts,  (Penn.)  R.  205 ;  Colbnm  v.  HoUis,  3  Met.  (Mass.) 
R.  125;  Kinsell  v.  Daggett,  2  Fairf.  (Me.)  R.  309. 

^  Pejepscot  Proprietors  r.  Nichols,  1  Fairf.  (Me.)  R.  256.  SembU.  [In  Conjers  v, 
Kenan  (4  Geo.  308),  it  is  made  a  query,  whether  every  possession  of  the  land  of  another 
is  not  prima  facie  adverse.] 

2  Wallace  v,  Duffield,  2  S.  &  Rawle,  (Penn.)  R.  527.  And  see  ante.  Oh.  III.  [In 
Soath  Carolina  it  has  been  held,  that,  where  the  possession  is  in  fact  adverse,  the  party 
so  holding  may  set  np  the  statute,  although  he  may  have  practised  deceit  to  lull  the 
owner  of  the  land  into  the  belief  that  he  did  not  intend  to  claim  adversely.  Strange  v. 
Durham,  1  Brev.  (S.  C.)  83.    And  see  ante,  SS  18!^>  ^86.] 

*  See  opinion  of  Woodsworth,  J.,  in  Jackson  o.  Halstead,  5  Cowen,  (N.  Y.)  R.  219 ; 
and  also  the  opinion  of  Kent,  Ch.  J.,  in  Jackson  v.  Schoonmaker,  2  Johns.  (N.  Y.)  R. 
230 ;  Bailey  v.  Irley,  2  N.  &  M'Cord,  (S.  C.)  R.  343 ;  King  v.  Smith,  1  Rice,  (S.  C.) 
R.  10. 

«  Stanley  v.  White,  14  East,  R.  332. 

«  Brandt  t;.  Ogden,  1  Johns.  (N.  Y.)  R.  156 ;  Jackson  v.  Waters,  12  Id.  365 ;  Pro- 
prietors of  Kennebec  Purchase  v.  Springer,  4  Mass.  R.  416;  Small  t;.  Proctor,  15  Id. 
495  ;  Jackson  v,  Schoonmaker,  2  Johns.  (N.  Y.)  R.  230;  Hawke  t^.  Senseman,  6  Serg. 
&  Rawle,  (Penn.)  R.  21 ;  Jackson  p.  Porter,  Paine,  (Cir.  Co.)  R.  467;  Stanley  v. 
White,  14  East,  R.  322.  Possession,  once  acquired,  may  be  continued  toh  ontno. 
Mackensie's  Law  of  ScotUmd,  111. 
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them  had  erected  and  maintained  baildings,  — the  water  flowing 
between  the  piles,  —  it  was  adjudged  to  be  a  possession.  And  it 
was  so  adjudged,  because  such  occupation  was  open  *and  visible, 
and  almost  the  only  one  which,  under  the  circumstances  of  the 
subject  of  the  occupation,  could  have  existed  to  constitute  a  dis- 
seisin, or  a  complete  exclusion  of  the  possession  of  the  demand- 
ants.^ Building  upon  the  land  of  another  is  constructive  notice 
of  an  adverse  claim.^ 

1  Boston  Hill  Corporation  v,  Ballfincb,  6  Mass.  R.  229. 

3  Jackson  v.  Warford,  7  Wend.  (N.  Y.)  R.  62;  Poignard  v.  Smith,  6  Pick.  (Mass.) 
R.  172;  Alden  v.  Gilmore,  1  8hep.  (Me.)  R.  178;  Blood  v.  Wood,  1  Met.  (Mass.)  R. 
528.     [When  an  island,  which  was  subject  to^  be  overflowed,  and  to  whose  enjoyment  no 
incloflure  was  necessary,  was  used  by  the  defendant  for  pasturage  whenever  it  was  safe 
to  use  it,  and  this  use  was  continuous,  whenever  it  was  safe,  for  twenty  years,  it  was 
held  to  be  such  a  possession  as  would  bar  any  other  claimant,  though,  as  there  had  been 
no  actual  settlement  upon  the  land,  the  statute  of  limitations  of  Kentucky,  of  seven 
years,  would  not  apply.    Webbs  v,  Hynes,  9  B.  Mon.  (Ky.)  388.    So  the  entering 
upon,  ditching,  and  making  roads,  in  a  cypress  swamp,  for  the  purpose  of  getting  shin- 
gles therein,  and  cutting  down  trees  and  making  shingles  therefrom,  constitute  an 
adverse  possession.     Tredwell  v,  Reddick,  1  Ired.  (N.  C.)  56.    And  so  also  do  the 
keeping  up  fish-traps  in  a  stream  not  navigable,  erecting  and  repairing  dams  across  it, 
and  using  it  every  year,  during  the  entire  fishing  season,  for  the  purpose  of  catching  fish, 
Williams  v.  Buchanan,  1  Ired.  (N.  C.)  535.    But  see  Jackson  v.  Lewis  Cheves,  (S.  C) 
259.    The  entering  upon  uninclosed  flats,  when  covered  by  the  tide,  and  sailing  over 
them  with  a  boat  or  vessel,  for  the  ordinary  purposes  of  navigation,  is  not  such  an 
Open,  notorious,  exclusive,  and  adverse  possession  as  is  necessary  to  constitute  a  dis- 
seisin.   Drake  v.  Curtis,  1  Cush.  (Mass.)  395.    But  the  entering  upon  them  and  filling 
them  up,  or  building  a  wharf  and  using  the  flats  adjoining  for  laying  vessels  at  the 
same,  if  the  use  be  exclusive,  would,  it  seems,  constitute  such  a  possession.    Wheeler 
v.  Stone  tt  al.,  1  Cush.  (Mass.)  313.    But  see  McFarlane  v,  Kerr,  10  Bosw.  (N.  Y.)  249. 
An  entry  upon  a  lot  with  a  view  of  taking  possession  of  it  under  a  claim  of  title,  and 
marking  the  lines  of  it  by  spotting  the  trees  around  it,  is  a  sufficient  possession  of  it 
against  one  who  can  show  no  right  of  entry ;  although  without  an  actual  inclosnre,  it  is 
not  such  an  adverse  possession,  as  against  the  real  owner,  as  to  bar  his  right  under  the 
statute  of  limitations.    Woods  v.  Banks,  14  N.  H.  101.    The  "Betterment  Act,"  of 
Maine,  so  far  alters  the  common  law,  that  a  wood-lot,  constituting  part  of  a  farm,  may 
be  subject  to  a  disseisin  by  the  occupant  of  the  farm  if  used  openly  and  notoriously  for 
the  purpose  of  cutting  fuel  and  getting  house-bote  therefrom.    Tilton  v.  Hunter,  II 
Shep.  (Me.)  29.    But  yearly,  for  a  few  weeks  at  a  time,  getting  rails  and  other  timber 
from  land,  though  only  valuable  for  timber,  does  not  constitute  an  adverse  possession. 
Bartlett  v,  Simmons,  4  Jones,  (N.  C.)  Law,  295.    Nor  does  cutting  logs,  for  four  years, 
by  the  owner  of  a  saw-mill,  from  an  uninclosed  pine  lot,  for  the  mill,  making  roads  for 
hauling  the  logs,  and  for  several  years  more  cutting  light-wood  and  fire-wood.    Watts 
V.  Griswold,  20  Geo.  732.    And  see  also  Washabaugh  v.  Entriken,  36  Penn.  St.  513 ; 
Hole  V,  Rittenhouse,  37  lb.  116 ;  Long  v.  Young,  28  Geo.  130.    The  plaintifi^s  and  defend- 
ants were  owners  of  adjacent  parcels  of  land.    The  wall  of  the  building  erected  upon 
the  land  of  the  former  was  some  inches  from  the  dividing  line,  the  interval  being  used 
by  the  occupants  as  a  drain  and  passage-way  until  within  ten  years  of  the  commonco- 
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392.  The  occupation  mu8%  in  fact,  be  visible  and  notorious, 
inasmuch  as.  the  statute,  as  has  been  heretofore  several  times 
stated,  proceeds  upon  the  ground  that  there  has  been  an  acquies- 
cence, on  the  part  of  the  owner  of  the  land  :  —  a  ground  of  sup- 
position which  can  never  exist,  if  an  occupation  be  so  clandestinely 
taken  as  not  to  afford  notice  of  the  same.  It  is,  therefore,  incum* 
bent  on  the  person  claiming  land  by  virtue  of  possession,  to  show 
an  actual  occupation  and  appropriation  of  what  he  so  claims, 
within  some  defined  boundaries.  One  point,  says  Shaw,  Ch.  J., 
seems  to  be  well  settled,  which  is,  that  very  strong  acts  of  exclusive 
possession,  such  as  building,  inclosing,  or  cultivating,  and  that  for 
a  long  time,  and  openly  and  notoriously,  are  necessary,  in  order  to 
constitute  an  actual  ouster  of  the  true  owner,  who  has  no  notice 
of  such  acts.^  As  was  remarked  by  Mr.  Justice  Washington :  "  If 
the  right  of  one  who  enters,  or  retains  possession,  by  wrong,  can 
never  extend  beyond  the  limits  of  the  particular  spot  to  which  his 
occupation  is  confined,  there  would  exist  no  other  to  circumscribe 
his  claim."  ^  In  the  language  of  the  Supreme  Court  of  New  York, 
"  Adverse  possession  must  be  marked  by  definite  boundaries,  and  be 
regularly  continued  down,  to  render  it  availing."  *  The  principle 
that  a  tvrongful  possession,  however  visible  and  notorious  it  may  be, 
caniiot  be  extended  beyond  visible  and  definite  bounds,  was  applied, 
in  the  State  of  New  Hampshire,  in  a  case  where  R.  entered  upon 
a  tract  of  land  upon  the  east  side  of  a  river,  claiming  the  whole, 
previously  to  the  entry  of  J.  on  the  opposite  side.  The  naked  pos- 
session of  R.,  it  was  held  by  the  court,  though  accompanied  by  a 
claim  to  the  land  on  both  sides,  did  not,  in  law,  amount  to  a  pos- 
session of  the  land  west  of  the  river.^    The  possession  claimed,  in 

ment  of  the  suit,  when  its  oatlet  was  closed  by  them.  The  foundatioa  of  the  building 
on  the  defendants'  land  extended  nndergroand  the  whole  width  of  the  strip  to  the 
foundation  of  the  plaintiffs' ;  the  easterly  wall  of  the  former  premises  also  extended  across 
the  inner  end  of  the  passage-way,  and,  as  well  as  the  westerly  wall,  which,  at  some  seven 
feet  above  the  ground,  was  carried  over  the  outlet  of  the  drain,  and  the  roof,  which  ex- 
tended over  it,  abutted  against  the  wall  of  the  plaintiffs'  building.  Held,  that  these  facts 
did  not  constitute  an  adverse  possession  of  the  strip  in  question,  on  the  part  of  the 
defendants.    Miller  v.  Piatt,  5  Duer,  (N.  Y.)  272.] 

^  Blood  V.  Wood,  1  Met.  (Mass.)  R.  528. 

3  Potts  V.  Gilbert,  3  Wash.  (Cir.  Ck>.)  R.  475.  See  also  Hall  v.  Powell,  4  Serg.  & 
Rawle,  (Penn.)  R.  456;  Munshower  v.  Patten,  10  Id.  334;  Mickle  r.  Lucas,  Id.  293  ; 
Brandt  v.  Ogden,  1  Johns.  (N.  Y.)  R.  156 ;  Hapgood  v.  Burt,  4  Vt.  R.  155 ;  Wood  v. 
Grundy,  3  H.  &  Johns.  (Md.)  R.  13. 

*  Doe  V,  Campbell,  10  Johns.  (N.  Y.)  R.  477. 

*  Riley  v.  Jameson,  3  N.  Hamp.  R.  23.    [And  see  also  Bishop  v.  Lee,  3  Barr,  (Penn.) 
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this  case,  to  be  extended  to  the  west  of  the  river,  was  so  com- 
pletely secret,  that  it  existed  only  in  the  mind  and  imagination  of 
the  actual  occupant  of  the  land  on  the  east  side  of  the  river.  A 
continued  residence  on  the  land  is  not,  however,  necessary  ;  it 
being  sufficient  that  the  land  has  been  inclosed,  and  used  in  such 
a  manner  as  to  give  publicity  to  the  possession.^  Making  im- 
provements, or  receiving  the  rents  for  a  considerable  length  of 
time,  would  be  sufficient,  without  residence.^  In  the  case  of  a 
dwelling-house  in  a  city,  the  possession  of  it  continues,  so  as  to 
give  the  possessor  the  benefit  of  the  statute  of  limitations,  although 
the  house  may  not  have  been  occupied  all  the  time  by  himself,  or 
by  a  succession  of  tenants  under  him,  without  intermission  ;  and 
direct  proof  of  occupancy  during  the  whole  period  is  not  neces- 
sary.* 

898.  The  occupation  of  land  up  to  a  fence  on  each  side  of  a  town 
lot  is  incontestably  such  a  possession,  as,  if  continued,  will,  after 
the  expiration  of  the  time  prescribed  by  the  statute,  bar  the  right 
of  entry  of  him  occupying  on  the  other  side  of  the  fences,  whether 
the  fence  be  on  the  right  line  or  not.^  An  occupation  amounting 
to  a  possession  may  be  assumed  by  the  protruding  eaveB  of  the 

214.  Adverse  possession  of  the  bank  of  a  stream  is  not  constructive! j  possession  to 
the  middle.  Coming  v.  Troy  Company^  34  Barb.  (N.  Y.)  529.]  But  one  is  not 
estopped  from  setting  a  title  bj  adverse  possession  in  a  lot  of  land  extending  beyond 
the  thread  of  the  river,  acquired  subsequently  to  his  taking  a  deed  bounded  by  the  river. 
Kinsell  v.  Daggett,  2  Fairf.  (Me.)  R.  309. 

1  Johnson  v.  Irvine,  3  Serg.  &  Rawle,  (Penn.)  R.  291 ;  Jackson  v.  Howe,  14  Johns. 
(N.  Y.)  R.  405 ;  Doe  v,  Thompson,  5  Ck)wen,  (N.  Y.)  R.  371 ;  Doe  v.  Campbell,  10 

hns.  (N.  Y.)  R.  475 ;  Gonzalus  v.  Hoover,  6  Seig.  &  Rawle,  (Penn.)  B.  291 ;  Far- 
ley V.  Lennox,  8  Id.  392 ;  Davidson  v.  Beatty,  3  Harr.  &  McHen.  (Md.)  R.  595  ;  Smith 
V.  Middletown,  1  Id.  521 ;  Brown  v.  Porter,  10  Mass.  R.  93 ;  Kennebec  Purchase  v. 
Springer,  4  Id.  416  ;  Barr  v,  Gratz,  4  Wheat.  (U.  S.)  R.  213 ;  Hawke  v.  Senseman,  6 
Seig.  &  Rawle,  (Penn.)  R.  21 ;  Miller  o.  Shaw,  Id.  129.  An  open  visible  possession  of 
fifty  years,  and  this  known  to  those  who  had  the  legal  title,  without  any  attempt  to  assert 
it,  was  held  to  be  conclusive  evidence  of  disseisin.  Boston  Mill  Dam  Corporation  &. 
BuUflnch,  6  Mass.  R.  229. 

3  Cummings  v.  Wyman,  10  Mass.  R.  464.  Where  a  person,  without  title,  took  pos- 
session of  land  which  was  under  mortgage,  and  built  on  parts  of  it  a  carpenter's  shop 
and  blacksmith's  shop,  and  the  tenants  of  the  carpenter's  shop  occasionally  used  parts 
of  the  lot  adjacent  to  their  shop  to  spread  their  boards  on,  and  the  tenants  of  the  black- 
smith's shop  used  other  parts  of  the  lot  to  run  carriages  on,  and  put  tires  on  wheels,  — 
it  was  held  that  this  was  a  disseisin  of  the  mortgagee  only  for  the  parts  of  the  land 
covered  by  the  shops.  Poignard  v.  Smith,  8  Pick.  (Mass.)  R.  272. 
>  Mackentile  v.  Savoy,  17  Seig.  &  Rawle,  (Penn.)  R.  104. 

*  Brown  v.  McKinney,  9  Whart.  (Penn.)  R.  567 ;  Bunnell  v.  Burrell,  11  Mass.  R. 
296 ;  [Clarke  v.  Tabor,  2  Wms.  ( Vt)  222.] 
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roof  of  a  building.  Thus,  if  a  person  erect  a  dwelling-house  near 
the  line  of  his  land,  with  eaves,  not  far  enough  from  the  line  of 
his  land  to  allow  for  eaves-droppings  on  his  own  land,  it  will  be 
regarded  as  an  appropriation  of  the  land  directly  beneath  the  eaves, 
and,  as  such,  a  possession  thereof;  and,  if  this  be  prior  to  any 
cultivation,  or  other  actual  use  of  the  adjacent  land,  it  is  a  prior 
occupation  and  possession.  If  the  owner  of  the  adjacent  land 
afterwards  cultivates  the  land  quite  up  to  the  line  of  the  building, 
and  under  its  eaves,  it  cannot  be  regarded  as  a  disturbance  or 
interruption  of  the  possession  already  taken  by  the  owner  of  the 
building,  because  it  is  not  inconsistent  with  the  only  use  which  he 
has  had  occasion  to  make,  and  has  been  actually  making,  of  the 
land,  by  his  eaves.^  So,  on  the  other  hand,  if  a  conterminous 
proprietor  incloses,  or  otherwise  uses,  land,  up  to  a  certain  line 
which  he  claims  as  his  boundary  line,  this  will  be  regarded  as  a 
prior  occupation  and  possession  up  to  that  line,  as  against  the  other 
owner,  who  subsequently  erects  a  building  on  that  line,  with  eaves 
overhanging  the  land  thus  inclosed  or  used.^ 

394.  The  rule  as  to  what  will  amount  to  a  possession  sufficient 
to  bar  the  right  of  entry,  or  to  confer  a  title,  is  more  strict,  where 
the  country  is  old  and  populous,  than  it  is  where  lauds  are  in  a 
state  of  nature,  like  those  in  the  United  States  which  lie  in  what  is 
called  the  '^  Western  country,"  and  those  in  the  Eastern  States 
which  lie  removed  from  settlements.  Land,  thus  remotely  situate, 
is  purchased  frequently  with  the  view  of  retaining  it  in  an  uncul- 
tivated state,  until  it  can  be  disposed  of  to  advantage ;  and  some- 
times the  original  purchaser  from  the  government,  when  disposed 
to  sell,  may  not,  for  many  years,  meet  with  an  opportunity.®  "  In 
the  simplicity  of  ancient  times,"  says  Mr.  Justice  Story,  in  giving 
the  opinion  of  the  Supreme  Court  of  the  United  States, ''  there  was 
no  means  of  ascertaining  titles  but  by  the  visible  seisin ;  and, 
indeed,  there  was  no  other  mode,  between  subjects,  of  passing 
title,  but  livery  of  the  land  itself,  by  the  symbolical  delivery  of 
turf  and  twig.  The  moment  that  a  tenant  was  thus  seised,  he  had 
a  perfect  investiture ;  and,  if  ousted,  could  maintain  his  action  in 

1  [And  see  Mima  v.  Wetherbee,  3  Strobh.  (S.  G.)  184 ;  poti,  \  415,  sub  Jinan;  Per- 
kins V.  Dunham,  2  Strobh.  (S.  C.)  224.] 

^  Opinion  of  the  oonrt,  by  Shaw,  Ch.  J.,  in  Thacker  v.  Guardinier,  7  Met  (Mass.) 
R.  404. 

'  Johnston  v.  Irwin,  3  Ser^^.  &  Rawle,  (Penn.)  B.  291 ;  [Draper  v.  Short,  25  Mis. 
(4  Jones,)  197.] 
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the  realty,  although  he  had  not  been  long  enough  in  possession 
even  to  touch  the  esplees.  The  very  object  of  the  rule,  therefore, 
was  notoriety,  to  prevent  frauds  upon  the  land  and  upon  other  ten- 
ants. But,  in  a  mere  uncultivated  country,  in  wild  and  impene- 
trable woods,  in  the  sullen  and  solitary  haunts  of  beasts  of  prey, 
what  notoriety  could  an  entry,  a  gathering  of  a  twig  or  an  acorn, 
convey  to  civilized  man,  at  the  distance  of  hundreds  of  miles  ?  The 
reason  of  the  rule  could  not  apply  to  such  a  state  of  things ;  and 
ceamnte  rationed  cessat  ipsa  hx.  We  are  entirely  satisfied  that  a 
conveyance  of  wild  or  vacant  lands  gives  a  canstruetive  seisin 
thereof,  indeed,  to  the  grantee,  and  attaches  to  him  all  the  legal 
remedies  incident  to  the  estate.  A  fortiori^  this  principle  applies 
to  a  patent ;  and,  upon  any  other  construction,  infinite  mischief 
would  result."  ^  In  the  case  of  Barr  v,  Gratz,  in  the  same  court,' 
the  principle  was  broadly  established,  that,  when  an  entry  is  made 
without  title,  the  disseisin  is  limited  to  the  actual  occupancy  ;  and 
that*  a  patent  issued,  by  operation  of  law,  vests  the  constructive 
actual  possession  in  the  patentee.^  The  rule  of  law,  says  Mr.  Jus- 
tice Spencer,  of  the  Supreme  Court  of  the  State  of  New  York, 
which  requires  a  seisin  in  fact,  must  be  applied,  in  that  State,  with 
such  a  limitation  as  the  peculiar  state  of  lands  in  this  country 
requires ;  and  to  consider  the  possession  as  following  the  ownership^ 
in  the  case  of  wild  and  unimproved  lands,  was  no  departure  from 
the  spirit  and  substance  of  the  English  law.^  In  North  Carolina, 
the  statute  of  limitations  does  not  apply  to  any  vacant  lands ;  ^  in 

1  Green  v.  Liter,  8  Cranch,  (U.  8.)  R.  229. 

"  Ban: ».  Gratz,  4  Wheat.  (U.  S.)  R.  213. 

'  The  courts  of  Kentacky  having  decided  that  an  entry  was  required,  to  give  title  on 
a  military  warrant,  in  the  military  district,  the  Supreme  Court  of  the  United  States 
have  decided  that  the  legislative  grant  of  Virginia  to  her  officers  and  soldiers  does  not, 
of  itself,  prevent  the  statute  of  limitations  of  Kentucky  from  attaching.  Porterfield  v. 
Clark,  2  How.  (U.  S.)  R.  76.  A  confirmation  of  title  to  land,  hy  Congress,  is  a  higher 
evidence  of  title  than  a  patent,  became  it  is  a  direct  grant  of  the  fee  which  had  heen 
previously  in  the  United  States.  Grignor's  Lessee  v.  Astor,  2  How.  (U.  S.)  R.  319. 
An  ejectment  cannot  be  maintained  on  a  warrant,  without  a  survey  or  purchase-money 
paid.  Yanhom  t;.  Chestnut,  2  Wash.  (Cir.  Co.)  R.  160.  Nor  with  survey  alone. 
MUligan  t^.  Dickson,  Id.  258 ;  Copley  v.  Riddle,  Id.  354  ;  Dubois  v,  Newman,  4  Id.  74. 

*  Jackson  v,  Howe,  14  Johns.  (N.  T.)  R.  405 ;  [Smyles  v.  Hastings,  22  N.  T.  (8 
"Smith,)  21 7.]  By  the  party  who  is  constructively  seised,  pedis  posseatio  is  not  necessary. 
Per  Kent,  Ch.  J.,  in  Jackson  v.  Sellick,  8  Id.  262.  See  also  Brandt  v,  Ogden,  1  Id. 
156;  Jackson  v.  Schoonmaker,  2  Id.  230;  Jackson  v.  Bosburg,  9  Id.  270;  Jackson  i;. 
Newcomb,  Id.  100;  Jackson  v.  Hogebooro,  11  Id.  162;  Wick  ham  v.  Freeman,  12  Id. 
183;  Thorp  v.  Burling,  11  Id.  285. 

«  Anon.,  1  Hay.  (N.  C.)  R.  466. 
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Maryland,  a  patent  alone  is  held  to  be  sufficient  evidence  to  sup- 
port an  ejectment;^  and,  in  South  Carolina,  where  there  are 
interfering  claims  to  a  tract  of  land,  the  rule  of  law  is,  that  the 
possession  shall  be  adjudged  to  be  in  him  who  has  the  right.^  In 
Missouri,  a  New  Madrid  certificate  is  held  sufficient  to  maintain  an 
ejectment,  with  a  copy  of  the  survey  of  the  land.^  To  constitute, 
says  Chief  Justice  Parsons,  of  the  Supreme  Court  of  Massachu- 
setts, a  disseisin  of  the  owner  of  uncultivated  lands,  by  entry  and 
the  occupation  of  the  land  by  a  party  not  claiming  title,  the  occu- 
pation must  be  of  that  nature  and  notoriety,  that  the  owner  may 
be  presumed  to  know  that  there  is  a  possession  of  the  land ;  oth- 
erwise, a  man  may  be  disseised  without  his  knowledge,  and  the  stat- 
ute of  limitations  run  against  him,  while  he  has  no  ground  to  believe 
that  his  seisin  has  been  interrupted.^  In  another  case  in  that  State, 
a  survey  was  held  to  give  to  the  owner  such  possession  as  would 
support  an  action  of  trespass,  though  he  might  elect  to  be  dis- 
seised, and  bring  his  ejectment ;  yet  the  act  of  the  wrongful  entry 
does  not  amount  to  a  disseisin.^  With  regard  to  what  are  called 
"  back  "  lands,  in  Pennsylvania,  it  has  ever  been  found,  according 
to  Chief  Justice  Tilghman,  expedient  to  establish  it  as  a  principle, 
that  the  owner  is  in  actual  possession,  though  neither  he,  nor  any 
under  him,  be  actually  residing  on  the  land.^  A  contrary  notion 
has  been  derived  by  settlers  from  the  nature  of  the  "  improvement 
title  "  of  that  State,  and  it  has  by  them  been  generally  supposed, 
that  a  wrong-doer,  entering  on  ^^  unseated  '*  lands,  may  acquire  a 
constructive  possession  of  whatever  he  could  hold  as  an  improver, 
if  the  land  was  actually  vacant,  and,  for  that  purpose,  might  avail 
himself  of  the  survey  of  the  owner,  or  establish  a  boundary  of 
his  own  ;  and  that,  in  either  case,  he  will  be  considered  in  the  con- 
structive possession  of  all  the  land  thus  included.  This  the  courts 
consider  decidedly  wrong ;  for  a  constructive  possession  is  an  inci- 
dent of  ownership,  and  results  from  title,  and  is  in  no  way  appli- 
cable to  a  case  where  the  occupant  defends  himself  avowedly  and 
exclusivisly  on  the  ground  of  his  own  wrong.^    Mere  intruders  are 

1  Savarj  v.  Whayland,  1  Harr.  &  McHen.  (Md.)  R.  206. 
3  Sims  V.  Meacham,  2  Bail.  (8.  C.)  R.  101. 

*  1  Missoari,  R.  334;  [Gray  v.  Givens,  26  Mis.  (5  Jones,)  29jl.] 

*  Proprietors  of  Kennebec  Parchase  v.  Skinner,  4  Mass.  R.  416. 
'  Ibid.  v.  Call,  1  Mass.  R.  484.     [And  tee  post,  p.  396,  n.  1.] 

'  Miller  v.  Shaw,  7  Serg.  &  Rawle,  (Penn.)  R.  129. 

T  gee  opinion  of  Mn  Jastice  Gibson,  in  Miller  v,  Shaw,  7  Serg.  &  Rawle,  (Penn.)  R. 
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no  less  allowed,  in  Ohio,  to  question  the  validity  of  a  patent,  under 
which  the  plaintiff  claims.^  This  is  the  proper  application  of  the 
statute,  by  which  "  men,  in  many  instances,  are  made  secure  in 
the  enjoyment  of  their  property,  which,  it  may  be  truly  said,  in 
the  wild  and  uncultivated  parts  of  the  State,  they  have  b<mghty  not 
merely  by  the  sweat  of  their  brow,  but  with  their  blood,  as  well  as 
with  their  money."*  This  is  also  considered  the  proper  application 
in  North  Carolina.® 

395.  The  right  thus  drawing  to  it  the  possession  of  the  owner 
per  86,  he  thus  remains  possessed,  until  disseised  by  a  wrong-doer, 
whose  occupation  must  be  strictly  possessio  pedis.^  Actual,  visible, 
and  substantial  indosure  is  decisive  proof  of  such  disseisin,  and 
also  of  the  limits  of  it.^    But  it  must  be  a  real  and  substantial 

137.  In  Pennsylvania,  an  actual  settler  cannot  support  ejectment.  The  jury  mnst 
decide  whether  an  actual  settler,  who  is  deterred  from  completing  his  settlement  by  a 
junior  settler,  intends  to  abandon  or  not.  Cosfrey  v.  Brown,  2  Binn.  (Penn.)  R.  124. 
A  settler  east  of  the  Alleghany  River,  in  the  old  purchase,  who  has  defined  the  limits  of 
his  survey,  and  marked  his  claim  on  the  ground,  may  recover  without  a  survey.  Luck 
V.  Duff,  6  Sei^.  &  Rawle,  (Penn.)  R.  189.  Actual  settlers  are  entitled  to  a  preference 
over  mere  claimants.  Bayard  v.  Mclnnes,  Addis.  (Penn.)  R.  292.  A  possession  under 
a  Connecticut  title  of  land  in  Pennsylvania,  for  the  time  limited  by  the  statute  of  the 
latter  State,  is  a  bar  to  a  recovery  by  one  having  the  Pennsylvania  title.  Barney  v. 
Sutton.  2  Watts,  (Penn.)  R.  37.     [But  see  past,  \  AW.] 

^  Holt  V.  Hemphill,  3  Ohio  R.  232.  [Occupation  of  wild  and  uninclosed  land  by 
cutting  firewood  and  bushes  and  trimming  the  trees  thereon,  and,  in  one  instance  within 
twenty  years,  by  cutting  off  the  entire  growth  of  wood,  gives  no  title  by  adverse  posses- 
sion, though  within  the  knowledge  of  the  owner.  Parker  et  al.  v,  Parker,  1  Allen, 
(Mass.)  245.] 

'  Kennedy,  J.,  in  Sailor  v,  Hertzog,  4  Whart.  (Penn.)  R.  259.  And  see  also  Bums 
V.  Swift,  2  Serg.  &  Rawle,  (Penn.)  R.  436. 

•  Slade  V.  Smith,  1  Hay.  (N.  C.)  R.  248;  McMillan  v.  Hafley,  I  Ired.  Dig.  231. 
Where  the  party  claiming  possession  has  never,  in  contemplation  of  law,  been  out  of 
possession.  Gay  v.  Moffit,  2  Bibb,  (Ky.)  R.  508;  Bryant  v.  Allen,  2  Hay.  (N.  C.) 
R.  74;  Symonds  v.  Blood,  Id.  235;  Taylor  v.  Shield,  5  Litt.  (Ky.)  R.  296;  Clay  v. 
White,  1  Munf.  (Va.)  R.  162;  See  v.  Greenhorn,  6  Id.  303;  Gibson  v.  Martin,  1  H.  & 
Johns.  (Md.)  R.  545 ;  Taylor  v,  Buckner,  2  Marsh.  (Ky.)  R.  19;  Andrews  v,  Mulford, 
1  Hay.  (N.  C.)  R.  820. 

*  Jackson  v.  Howe,  14  Johns.  (N.  Y.)  R.  405;  Johnson  v,  Irwin,  3  S.  &  Rawle, 
(Penn.)  R.  291. 

^  Miller  v,  Shaw,  7  Serg.  &  Rawle,  (Penn.)  R.  129;  Cluggage  v.  Duncan,  I  Id.  111. 
Also  in  Bums  v.  Swift,  Id.  436 ;  Munshower  o.  Patten,  10  Id.  334 ;  Farley  v.  Lenox,  8 
Id.  392;  Mercer  v,  Watson,  1  Watts,  (Penn.)  R.  330;  Hawk  v.  Senseman,  6  Serg.  & 
Rawle,  (Penn.)  R.  21.  To  the  same  effect  was  the  opinion  of  the  General  Court  of 
Maryland,  in  Ringold's  Lessee  v.  Cheney,  4  Hall's  Law  Jour.  128;  and  in  the  Court 
of  Appeals  of  Maryland,  it  was  declared  by  the  court  that  "  where  one  claims  by  pos* 
session  alone,  without  showing  any  title,  he  must  show  an  exclusive  possession  by  indot' 
ure,  and  his  claim  cannot  extend  beyond  this  inclosore."    Davidson's  Lessee  v.  Baker, 
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inclosiire.^  It  was  held,  in  the  State  of  New  York,  that  a  *'  pos- 
session fence,"  as  it  is  called  (which  means  an  inclosure  formed 
by  the  lapping  of  fallen  trees),  that  in  1774  embraced  the  township 
of  Rochester,  in  that  State,  did  not  create  a  possession  which 
would  toll  the  right  of  entry  of  him  who  had  the  legal  title  after 
twenty  years ;  it  being  evidence  too  loose  and  equivocal.*  It  has 
been  held,  in  New  Hampshire,  that  inclosing  land  by  a  brush  fenee^ 
and  cutting  wood  from  a  wood-lot  where  a  person  has  no  color  of 
title,  is  also  not  such  evidence  of  exclusive  possession  as  will 
warrant  the  presumption  of  a  grant.^ 

8  H.  &  McHen.  (Md.)  B.  621.  Also  Hammond  v.  Warfield,  2  H.  &  Johns.  (Md.)  B. 
156;  Smith  v.  Hosmer,  7  N.  Hamp.  B.  436;  W^atrons  v.  Southworth,  5  Conn.  B.  SOS; 
[Hatch  v.Vl  Central  Bailroad,  28  Vt.  142 ;  Bell  v.  Longworth,  6  Ind.  273.  And  an 
incloRnre  on  three  sides  by  a  wrong-doer  is  insufficient  as  against  the  real  owner.  Arm- 
strong V.  Bistean,  5  Md.  256.  A  ledge  of  rocks  may  be  equivalent  to  a  fence.  St.  Louis 
V,  Gorman,  29  Mis.  (8  Jones,)  593.]  Where  a  defendant,  in  an  action  of  ejectment, 
was  in  possession  of  an  hundred  acres  by  inclosure  and  cultivation  for  fifteen  years,  and 
enlarged  his  inclosure  so  as  to  include  one  hundred  and  fifty  acres,  and  he  possessed  the 
same,  so  enlarged,  for  six  years  thereafter,  claiming  the  same  as  his  own,  it  was  held 
that  he  had  a  title  by  his  adverse  possession  to  a  hundred  acres  only.  Hull  v.  Gittings, 
2  H.  &  Johns.  (Md.)  B.  891 ;  [Goewey  v.  Wrig,  8  III  238. |  Where  land  was  claimed 
by  actual  possession  and  inclosnre  in  fences,  and  was  bounded  on  one  side  by  a  pond, 
and  on  the  other  side  by  other  lands,  to  which  the  claimant  had  good  title,  though  his 
fences  did  not  in  fact  surround  the  land  in  question  on  all  sides,  except  that  next  the 
pond,  yet  it  was  properly  left  to  the  jury  to  determine  whether  they  were  erected  for  the 
purpose  of  inclosing  the  land  in  controversy,  or  merely  for  the  protection  of  his  own. 
Dennett  i;.  Crocker,  8  Greenl.  (Me.)  B.  239.  Land  thus  situated,  being  about  to  be  sold, 
the  claimant  declared  to  the  intended  purchaser  that  he  held  it  by  possession,  warning 
him  not  to  buy  a  quarrel ;  but  it  was  held  that  these  declarations,  unaccompanied  by 
any  act  of  ownership,  did  not  constitute  a  disseisin,  nor  change  the  character  of  the  pre- 
vious inclosnre  by  fences.  Ibid.  Where  a  person,  under  whom  the  defendant  claimed, 
was  a  commissioner  appointed  under  the  authority  of  the  State,  for  the  sale  of  vacant 
lots,  and,  in  1812,  took  possession  of  the  lot  in  question,  and  fenced  it  in,  and,  in  1815, 
sold  the  lot,  as  commissioner,  and  the  next  day  took  a  conveyance  to  himself  from  the 
purchaser,  it  was  held  that  the  time  limited  by  the  statute  began  to  run  from  his  entry 
by  inclosure  in  1812.  Parker  v.  Southwick,  6  Watts,  (Penn.)  B.  377.  [Under  a  con- 
veyance of  part  of  an  entire  tract,  defined  by  metes  and  bounds,  the  part  conveyed  being 
described  by  the  number  of  acres  to  be  set  off  by  a  line  to  be  thereafter  run,  4he  statute 
will  not  begin  to  run  until  the  line  is  run,  or  until  there  has  been  an  actual  undisturbed 
possession  so  long  as  to  create  a  legal  presumption  that  the  division  has  taken  place. 
Hindsman  v.  Worthen,  22  Geo.  47.  An  obstruction  of  part  of  a  space  over  all  which 
A  claims  a  right  of  way  by  adverse  user  does  not  defeat  A's  right  to  pass  over  the  way 
as  reduced  in  width.    Putnam  v.  Bowker,  11  Cush.  (Mass.)  542.] 

1  Kincaid  v,  Louge,  7  Mis.  B.  166;  Bobinson  v,  Douglas,  2  Aik.  (Vt.)  B.  364. 
Possession  must  be  visible  and  definite  in  Kentucky,  4  Bibb,  B.  544 ;  1  Marsh.  B.  59, 
506;  5LittB.  22. 

^  Jackson  v.  Schoonmaker,  2  Johns.  (N.  Y.)  B.  230.  Lapping  fallen  trees  together 
no  possession.    Colbum  v.  Hollis,  3  Met.  (Mass.)  B.  125. 

<  Hale  p.  Gliddon,  10  N.  Hamp.  B.  397. 
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896.  Cattle  ranging,  it  has  been  held  in  North  Carolina,  is  not 
such  a  possession  as  is  calculated  to  give  notice  to  the  adverse 
claimant  under  a  grant  that  the  land  is  occupied  and  claimed  by 
another ;  ^  and  neither  is  overflowing  land,  by  stopping  a  stream 
below,  or  cutting  timber.^  Occasional  exercises  of  dominion,  by 
broken  and  unconnected  acts  of  ownership  over  property,  which 
may  be  permanently  productive,  is  considered  as  in  no  respect  cal- 
culated to  assert  to  the  world  a  claim  of  right ;  ^^  for  such  conduct 
bespeaks  rather  the  fitful  invasions  of  a  conscious  trespasser  than 
the  confident  claims  of  a  rightful  owner."  ^  In  Kentucky,  the 
settlement  required  by  the  statute  of  limitating  suits  against  actual 
settlers,  is  a  settlement  and  residence  on  the  land ;  and  clearing 
and  cultivating  the  land  is  not  sufficient.^  In  Louisiana,  digging 
a  canal  and  felling  trees  are  not  such  acts  of  possession  as  are  the 
basis  of  prescription.^  Payment  of  taxes  alone,  though  it  may 
extend  the  limits  of  a  possession,  does  not  constitute  it ;  and  there 
must  accompany  it  an  actual  occupancy  of,  at  least,  a  part  of  the 
land.^ 

897.  But  payment  of  taxes,  in  connection  with  certain  other 
facts  and  circumstances  which  are  notorious,  and  are  strongly  indi- 
cative of  ownership,  may  amount  to  an  actual  possession  in  fact, 
which  will  run  against  the  constructive  actual  possession  of  tlie 
owner,  without  the  fact  of  inclosure.    For  instance,  if  the  owner 

^  Andrews  v.  Mulfbrd,  1  Haj.  (N.  C.)  R.  311.  [But  cleariog  and  cultivating  new 
fields,  turning  out  old  ones,  when  worn  out,  and  cutting  wood  promiscuously,  is  such  a 
possession.    Wallace  v.  Maxwell,  10  Ired.  (N.  C.)  110.] 

'  Though  making  turpentine  possibly 'may.  Green  v.  Harmaa,  4  Bev.  (N.  C.)  R.  15S. 
In  Tennessee,  cultivation  alone  of  part  of  the  defendant's  claim,  not  within  the  bounds 
of  the  disputed  part,  is  not  sufficient  possession.  Napier's  Lessee  v.  Simpson,  1  Tenn. 
R.  448.  And  see  also  Hay.  (Tenn.,  R.  63 ;  [Mims  p.  Wetherbee,  2  Strobh.  (S.  C.)  184; 
Bnckholder  v.  Sigler,  7  Watts  &  Serg.  (Penn.)  154.] 

•  Per  Ch.  J.  Tayler,  in  Jones  v.  Ridley,  2  K.  C.  Law  R.  400 ;  [Ewing  v,  Alcorn,  40 
Penn.  St  492.] 

*  Hoy  u.  Perry,  1  Litt.  (Ky.)  R.  171 ;  Skyles's  Heirs  v.  King's  Hein,  2  Marsh.  (Ky.) 
R.  385.  See  also  3  Marsh.  133,  615.  Most  certainly  the  occasional  cutting  of  timber 
on  land  does  not  amount  to  possession.  Smith  v.  Mitchell,  1  Marsh.  (Ky.)  R.  207. 
And  see  also  Id.  106 ;  8  Id.  366. 

^  McCarty  v,  Fourcher,  12  Mart.  (La.)  R.  11.  [And  see  also  Watts  v.  Griswold» 
20  Geo.  732.]   . 

«  Sorber  t;.  Willing,  10  Watts,  (Penn.)  R.  142 ;  Naglee  v,  Albright,  4  Whart.  (Penn.) 
R.  291 ;  [Ewing  i;.  Burnett,  1  McLean,  (U.  S.)  266 ;  Reed  v.  Field,  15  Vt.  672.  Bat 
the  payment  of  taxes  is  evidence  of  a  claim  and  of  its  extent  Hockenburgh  v.  Snyder, 
2  Watts  &  Seig.  (Penn.)  240;  Draper  v.  Shoot,  25  Mo.  (4  Jones,)  197;  Cornelius  v. 
Giberson,  1  Dutch.  (N.J.)  1.] 
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acknowledged  himself  to  be  out  of  possession  of  the  iininclosed  and 
unimproved  lands,  and  suffer  the  claimant  to  pay  taxes  upon  it,  or 
the  like.^  Where  a  survey  was  made,  which  included  the  entire 
tract,  and  the  boundaries  of  the  tract  were  distinctly  marked  on 
the  ground,  and  A  conveyed  to  the  defendant,  who  built  a  house 
and  saw-mill,  and  cleared  a  few  acres  of  ground  ;  and  continued 
to  claim  possession  of  the  whole  tract  within  the  limits  of  the  sur- 
vey, for  more  than  the  time  prescribed  by  the  statute,  and  had  paid 
taxes  upon  the  whole,  and  from  it  cut  timber  for  the  use  of  the 
saw-mill ;  it  was  held,  that  the  defendant  had  acquired  a  title  by 
virtue  of  the  statute,  to  all  within  the  lines  of  the  survey.^  If  an 
intruder  enters,  and  settles  upon  an  unseated  tract  of  land,  claims 
it  as  his  own,  by  exercising  acts  of  ownership  over  it,  from  year  to 
year,  in  putting  up  buildings,  clearing  and  fencing  more  or  less  of 
it,  and  using  the  whole  according  to  the  custom  of  the  country, 
namely,  the  cleared  land,  either  as  arable,  meadow,  or  pasture,  and 
the  woodland  for  obtaining  from  it  timber,  as  often  as  he  shall 
have  occasion  for  it  to  answer  his  purpose,  and  returning  the  whole 
of  it  to  the  assessors  as  his  own,  and  paying  the  taxes  as  assessed, 
during  the  whole  period  limited  by  the  statute,  —  all  this,  it  has  been 
held,  in  Pennsylvania,  will  be  sufficient  to  protect  him  on  the 
whole  tract  or  survey,  including  the  woodland,  as  well  as  the  im- 
proved parts  of  it.^  An  intrud;r  will  be  protected  after  the  ex- 
piration of  the  time  limited  by  the  statute,  not  only  in  that  which 
he  has  cultivated  and  inclosed,  but  also  in  all  which  may  be  made 
useful  and  advantageous  as  the  part  of  the  farm  without  being  in- 
closed, and  wliich  he  has  used  as  a  part  of  the  farm  in  that  way  ; 
and  hence,  woodland,  in  a  reasonable  quantity,  may  be  protected, 
if  there  be  any  intent  shown  by  the  occupier  to  designate  it  as  a 
part  of  the  farm.* 

898.  All  the  above  authorities  bring  us  to  the  starting-point, 
namely,  that,  as  a  general  rule,  facts  and  conduct  on  the  part  of  a 
person  exercising  acts  of  ownership,  and  claiming,  adversely,  title 

^  Royer  v,  Benlow,  10  Serg.  &  Rawle,  (Fenn.)  R.  303;  [Farrar  v.  Fessenden,  39 
N.  H.  268.] 

*  Heiser  v.  Richel,  7  Watts,  (Penn.)  R.  35.  And  see  Call  v.  Neely,  3  Id.  69;  [Mur- 
phy V.  Springer,  1  Grant,  (Penn.)  73.  Bat  this  constructive  possession  may  be  restricted 
by  the  acts  and  declarations  of  the  occupant,  showing  that  he  does  not  make  his  title 
equally  extensive  with  the  survey.    Brown  v,  Edson,  22  Yt.  357.] 

>  Criswell  V,  Altemus,  7  Watts,  (Penn.)  R.  580. 

^  Lawrence  v.  Hunter,  9  Watts,  (Penn.)  R.  64. 
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and  possession,  would  amount,  in  law,  to  possession  of  the  land 
and  disseisin,  if  known  and  acquiesced  in  by  him  who  has  the 
right,  when,  if  unknown  and  not  acquiesced  in  by  such  party,  they 
would  not  amount  to  such  possession*  and  disseisin,  but  only  to 
successive  trespasses  ;  and  that  the  question  is  for  the  determina- 
tion of  the  jury.^  ThS  doctrine  of  the  Supreme  Court  of  the 
United  States  is,  that,  to  constitute  an  adverse  possession,  there 
need  not  be  a  fence,  building,  or  other  improvement  made ;  and 
that  it  suffices  for  this  purpose,  that  visible  and  notorious  acts  of 
ownership  are  exercised  over  the  premises  in  controversy  for  the 
time  limited  by  the  statute.  That  much  depends  upon  the  nslture 
and  situation  of  the  property,  the  uses  to  which  it  can  be  applied, 
or  to  which  the-  owner  or  claimant  may  choose  to  apply  it.  That 
it  is  difficult  to  lay  down  any  precise  rule  in  all  cases  ;  but  that  it 
may  with  safety  be  said,  that,  where  acts  of  ownership  have  been 
done  upon  land,  which,  from  their  nature,  indicate  a  notorious 
claim  of  property  in  it,  and  are  continued  sufficiently  long,  with 
the  knowledge  of  an  adverse  claimant,  without  interruption,  or  an 
adverse  entry  by  him,  —  such  acts  are  evidence  of  an  ouster  of  a  for- 
mer owner,  and  an  actual  adverse  possession  against  him ;  provided, 
the  jury  shall  think  that  the  property  was  not  susceptible  of  a  more 
strict  or  definite  possession  than  had  been  so  taken  and  held. 
That  neither  actual  occupation,  cultivation,  or  residence  is  neces- 
sary, to  constitute  actual  possession,  when  the  property  is  so 
situated  as  not  to  admit  of  any  permanent  useful  improvement, 
and  the  continued  claim  of  the  party  has  been  evidenced  by  public 
acts  of  ownership,  such  as  he  would  exercise  over  property  which 
he  claimed  in  his  own  right,  and  would  not  exercise  over  property 
which  he  did  not  claim.^ 

399.  The  possession  must,  however,  in  all  cases,  continue  the 
same  in  point  of  locality^  during  the  period  of  time  prescribed  as 
sufficient  to  bar  the  right  of  entry ;  and  a  roving  possession,  from 
one  part  of  a  tract  of  land  to  another,  will  not  bar  the  right  of  the 
owner  upon  any  part  of  the  land  which  has  not  been  continuously 
held  during  the  time  prescribed,  although  the  different  periods  of 
possession  of  the  separate  parcels  should  amount  in  the  whole  to 

1  See  the  case  of  Hobinson  v.  Sweet,  3  Greenl.  (Me.)  R.  315. 

s  Swing  V.  Burnett,  II  Peters,  (IT.  S.)  R.  53;  Ellicott  v.  Pearl,  10  Id.  442;  Barday 
V.  HowelFs  Lessee,  6  Id.  513;  [Langworthy  v,  Myers,  4  Iowa,  18;  Conway  v.  Kins- 
worthy,  21  Ark.  9.] 
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the  time  prescribed.  Tlie  location  of  the  parcel  occupied  must  be 
shown,  that  it  may  be  seen  whether  the  continuity  of  possession 
during  the  whole  period  was  applicable  to  it.^ 

400.  There  is  an  obvious  and  important  distinction  to  be  ob- 
served between  possession  taken,  as  in  the  above  cases,  by  a  mere 
intruder^  and  a  possession  taken  by  a  person  under  a  colorable  title. 
It  is,  that  the  possession  of  the  former  is  confined,  and  has  been 
shown,  to  the  land  actually  in  occupation  ;  whereas,  the  possession 
of  the  latter  is  construed  to  be  coextensive  with  the  premises  as 
described  by  the  deed  or  will  under  which  he  claims,  and  which  he 
believes  gives  him  a  sound  title.  The  rule  has  been  stated  by  Mr. 
Justice  Thompson,  in  the  Circuit  Court  of  the  United  States,  to 
\}Q  unquestionable,  that,  where  one  enters  into  land  under  a  con- 
veyance, his  seisin  is  not  bounded  by  his  actual  possession,  but  is 
coextensive  with  his  title  ;  but,  where  he  enters  without  title,  his 
seisin  is  confined  to  his  possession  by  metes  and  bounds.^  Mr, 
Justice  Story,  likewise,  in  the  Circuit  Court  of  the  United  States, 
took  it  to  be  a  clear  principle  of  law,  ^^  that,  where  a  person  enters 
into  land  under  a  claim  of  title  thereto  by  a  recorded  deed,  his 
entry  and  possession  are  referred  to  such  title ;  and  that  he  is 
deemed  to  have  a  seisin  of  the  land  coextensive  with  the  bounda- 
ries stated  in  his  deed,  where  there  is  no  open  adverse  possession 
of  any  part  of  the  land  so  described,  in  any  other  person."  *  "  The 
erection  of  a  fence,"  say  the  Supreme  Court  of  the  United  States, 
^'  is  nothing  more  than  an  act  presumptive  of  an  intention  to  assert 
an  ownership  and  possession  over  the  property.  But  there  are 
many  other  acts,  which  are  equally  evincive  of  such  an  intention 
of  asserting  such  ownership  or  possession  ;  such  as  entering  upon 
land,  and  making  improvements  thereon,  raising  a  crop  of  corn, 
felling  and  selling  the  trees  thereon,  &c.,  under  color  of  title.  An 
entry  into  possession  of  a  tract  of  land,  under  a  deed  containing 
specific  metes  and  bounds^  gives  a  constructive  possession  of  the 

1  Potts  V,  Gilbert,  3  Wash.  (Cir.  Co.)  R.  475;  [Griffith  t7.  Schwenderman,  27  Mis. 
(6  Jones,)  412.] 

*^  Jackson  v.  Porter,  Paine,  (Cir.  Co.)  R.  457 ;  [Bynnm  t^.  Thompson,  3  Ired.  (N.  C.) 
578;  Webb  v.  Sturtevant,  1  Scam.  (III.)  181 ;  Lovett  v.  Noble,  Id.  186;  Shackleford  r. 
Smith,  5  Dana,  (Ej.)  232 ;  Kyle  v.  Tnbbs,  23  CaL  431 ;  Welbom  v,  Anderson,  37  Miss. 
(8  George,)  155.] 

*  Prestcott  o.  Nevers,  4  Mason,  (Cir.  Co.)  R.  330.  And  see  also  Potts  v,  Gilbert,  3 
Wash.  (Cir.  Co.)  R.  475;  [Johnson  v.  McMillan,  1  Strobh.  (S.  C.)  143;  Fitzrandolph 
0.  Norman,  9  Tayl.  (N.  C.)  131.] 

26 
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whole  tract,  if  not  in  any  adverse  possession,  although  there  may 
be  no  fence  or  inclosure  round  about  the  ambit  of  the  tract,  and  an 
actual  residence  only  on  a  part  of  it,"  ^  In  another  case,  say  the 
same  court,  there  need  not  be  a  fence,  building,  or  other  improve- 
ment made  ;  and  that  it  suffices  that  visible  and  notorious  acts  of 
ownership  are  exercised  over  the  premises  in  controversy,  after  an 
entry  under  claim  and  color  of  title.^ 

401.  The  doctrine  is  as  clearly  settled  by  the  State  courts,  that, 
in  cases  where  the  tenant  enters  under  a  claim  or  color  of  title,  he 
is  to  be  regarded  with  more  favor  than  a  mere  naked  disseisor,  and 
as  entitled  to  all  the  land  within  the  limits  prescribed  by  the  writ- 
ten conveyance  under  which  he  claims.  In  the  State  of  Louisiana, 
an  individual  put  in  possession,  by  metes  and  bounds,  acquired,  by 
possession  of  a  part  of  the  tract  of  land,  a  title  to  the  whole.^  In 
the  State  of  New  York,  if  a  man  purchases  and  takes  a  deed  of  a 
whole  parcel  of  laud,  supposing  that  he  obtained  a  title  to  the 
whole,  although  it  subsequently  appears  that  the  grantor  owned 
but  a  small  portion,  the  possession  under  such  deed,  being  under 
color  of  title,  is  adverse  as  to  the  other  proprietors,  as  to  the  whole 
parcel.*  Where  a  corporation  received  a  grant  of  land  from  the 
crown  of  Great  Britain,  in  1705,  and  immediately,  by  virtue 
thereof,  claiming  title  to  the  whole  of  the  granted  premises,  as 

1  EUicott  V.  Pearl,  10  Peters,  (U.  S.)  R.  412. 

^  Ewing  V.  Baraett,  11  Peters,  (U.  S.).R<  41.  Under  the  act  of  the  legislature  of 
Tennessee  of  1797,  to  explain  an  act  of  the  legislature  of  North  Carolina  of  1715,  a 
possession  of  seven  years  is  a  bar,  only  when  held  under  a  grant,  or  a  deed  founded  on 
a  grant  The  judges  and  lawyers  of  North  Carolina  had  been  much  divided  on  the 
construction  of  this  act ;  some  maintaining  that,  like  other  acts  of  limitation,  it  protects 
mere  naked  possession,  and  otliers  contending  that  its  operation  was  confined  to  a  pos- 
session acquired  and  held  by  color  of  title.  It  was  finally  determined,  in  the  Supreme 
Court  of  North  Carolina,  that  the  act  of  1715  afforded  protection  to  those  only  who 
held  under  color  of  title.  The  contest  was  maintained  in  Tennessee,  after  its  separation 
from  North  Carolina;  and,  under  the  act  of  1797,  it  has  been  recognized  by  the  Su- 
preme Court  of  the  United  States  as  being  decided,  in  Tennessee,  that  a  possession  of 
seven  years  is  a  bar,  only  when  held  under  a  grant,  or  a  deed  founded  on  a  grant.  Pat- 
ton's  Lessee  t;.  Eaton,  1  W^heat.  (U.  S.)  R.  476 ;  Powell  v.  Harman,  2  Peters,  (U.  S.) 
R.  241. 

B  Sanchez  v.  Gonzalez,  11  Mart  (La.)  R.  207.  And  see  Prerost's  Heirs  v,  Johnson, 
9  Id.  123. 

^  Jackson  v.  Smith,  IS  Johns.  (N.  T.)  R.  406.  If  a  person  has  constructiye  posses- 
sion by  color  of  title,  and  occupying  a  part,  another  person  cannot  acquire  a  construc- 
tive possession  to  the  same  extent,  in  the  same  manner ;  bnt,  though  the  latter  enters 
on  part,  with  color  of  title  to  the  whole,  his  possession  will  be  confined  in  extent  to  the 
part  which  he  actually  occupies.    Jackson  v,  Yermylyea,  6  Cow.  (N.  Y.)  R.  677. 
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against  the  whole  world,  and  continued  such  adverse  possession 
under  claim  for  sixty  years,  it  was  held,  in  the  same  State,  that 
such  corporation  acquired  a  perfect  title  to  the  premises  covered 
by  the  grant,  as  against  the  original  rightful  owner.^  Tlie  dis- 
tinctiou  above  mentioned  is  thus,  with  much  clearness,  stated  by 
Parsons,  Ch.  J.,  in  delivering  the  opinion  of  the  Supreme  Court 
of  Massachusetts  :  '^  When  a  man  enters  on  land,  claiming  a  right 
and  title  to  the  same,  and  acquires  a  seisin  by  his  entry,  his  seisin 
shall  extend  to  the  whole  parcel ;  for,  in  this  case,  an  entry  on 
part  is  an  entry  on  the  whole.  When  a  man  not  claiming  any 
right  or  title  to  the  land  shall  enter  on  it,  he  acquires  no  seisin 
but  by  the  ouster  of  him  who  was  seised ;  and,  to  constitute  an 
ouster  of  him  who  was  seised,  the  disseisor  must  have  the  actual, 
exclusive  occupation  of  the  land,  claiming  to  hold  it  against  him 
who  was  seised."  ^  Whoever  enters  under  a  deed  of  laud  in  New 
Hampshire  enters  claiming  according  to  his  deed;  and,  if  the 
deed  be  defective,  and  nothing  pass  under  it,  it  may  be  evidence 
both  of  the  extent  and  character  of  the  occupation.^  It  has  been 
held,  also,  in  Vermont,  that  if  the  defendant  prove  that  he,  or 
those  under  whom  he  derived  title,  purchased  the  whole  of  the 
lot  demanded,  under  a  paper  title,  and  takes  possession  under  such 
title,  he  will  hold  the  whole,  under  the  statute  of  limitations, 
although  the  possession  be  taken  by  occupying  and  improving  one 
acre,  when  the  paper  title  gives  several  acres.*  The  same  con- 
struction has  been  irrevocably  settled  in  South  Carolina,  since  the 
case  of  Beid  v.  Eibert.^  And  so  the  doctrine  seems  to  be  consid- 
ered by  tlie  courts  in  the  States. generally.®    The  rule  is  the  same 

1  Bogardufl  v.  Trinity  Church,  4  Paige,  (N,  Y.)  Ch.  R.  178.  The  law  of  adverse 
possession,  in  New  York,  in  respect  to  an  entry  and  possession  under  color  of  title,  is 
now  clearly  defined  by  the  act  of  limitations.  See  Appendix,  lix.  Ix.  Where  a  defend- 
ant in  ejectment,  in  New  York,  produced  no  written  title,  but  relied  solely  on  possession, 
with  claim  of  title,  he  could  retain  so  much  only  as  he  had  under  actual  improvement 
and  cultivation.    Jackson  v.  Warford,  7  Wend.  (N.  Y.)  R.  62. 

3  Proprietors  of  Kennebec  Purchase  v.  Springer,  4  Mass.  R.  416.  And  see  also  Hig- 
bee  V.  Rice,  5  Id.  344 ;  Sparhawk  v.  Bullard,  1  Met.  (Mass.)  R.  95 ;  Poignard  o.  Smith, 
8  Pick.  (Mass.)  R.  272. 

•  Waldron  v.  Tuttle,  4  N.  Hamp.  R.  371 ;  Lund  v,  Parker,  3  Id.  49 ;  Riley  v.  Jame- 
son, Id.  23.  And  see  Gibson  v,  Bailey,  9  Id.  168;  [Gage  v.  Gage,  10  Foster,  (N.  H.) 
420.] 

*  Pearsall  o.  Thorp,  1  Chip.  (Vt.)  R.  92. 

&  King  V.  Smith,  1  Rice,  (S.  C.)  R.  14;  Reid  v.  Elbert,  reported  in  a  note  to  1  N.  & 
M'Cord,  (S.  C.)  R.  374. 
«  Hawkins  v.  Robinson,  3  Watts,  (Penn.)  R.  205 ;  McCall  «.  Neely,  Id.  70 ;  Hall  v. 
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if  a  person,  who  originally  entered  without  claim,  afterwards 
obtain  a  colorable  title  ;  and  from  the  period  when  he  does  obtain 
it,  the  adverse  possession  commences.^ 

402.  Where  there  is  no  interference  of  surveys,  possession  of 
part  is,  in  law,  possession  of  the  whole  ;  but  where  surveys  inter- 
fere, the  statute  has  no  operation  against  him  who  has  the  best 
right,  except  his  opponent  takes  an  adverse  and  exclusive  pos- 
session.^ An  ancient  location  adjacent  to  the  land  demanded,  by 
a  description  in  a  deed  between  third  persons,  though  unaccompa- 
nied by  any  open  and  notorious  possession,  will  govern  the  line  of 
the  demanded  premises ;  unless  the  party  objecting  can  prove  that 

Powell,  4  Serg.  &  Rawle,  (Penn.)  R.  456;  Boll  t;.  Hartley,  4  V^atts,  (Penn.)  R.  32; 
Cheney  v.  Ringold,  3  H.  &  Johns.  (Md.)  R.  87 ;  Lloyd  u.  Grordon,  2  H.  &  McHen. 
(Md.)  R.  254;  Grant  v.  Winbonrae,  2  Hay.  (N.  C.)  R.  56;  Stanley  v.  Turner,  1 
Marph.  (N.  C.)  R.  14;  Bowman  v.  Bartlett,  8  Marsh.  (Ky.)  R.  99;  [Bowie  v.  Brake, 
3  Duer,  (N.  Y.)  35.]  (If  a  settler  in  Kentucky,  taking  possession,  under  one  claim, 
accidentally  intrude,  he  acquires  no  interfering  possession  out  of  his  actual  close.  Smith 
V.  Morrow,  5  Litt.  (Ky.)  R.  210.  And  see  also  1  MarsL  (Ky.)  R.  460.)  Rincaid  v. 
Longe,  7  Mis.  R.  176;  Brooks  v.  Clay,  3  Marsh.  (Ky.)  R.  260;  Ridgley's  Lessee  v. 
Ogle,  4  H.  &  McHen.  (Md.)  R.  129.  [Saxton  v.  Hunt,  1  Spencer,  (N.  J.)  487  ;  Noyes 
V.  Dyer,  25  Me.  (12  Shep.)  468;  Waggoner  v.  Hastings,  5  Barr,  (Penn.)  300 ;  Kite  v. 
Brown,  Id.  291 ;  Bank  of  the  State  v.  Smyers,  2  Strobh.  (S.  C.)  24 ;  Crowell  v.  Pebee, 
10  Vt.  33 ;  Chiles  v.  Conley,  9  Dana,  (Ky.)  385;  Alston  v,  Collins,  2  Speers,  (S.  C.) 
460;  Hubbard  v.  Austin,  11  Vt.  129;  Porter  v.  McGinnis,  1  Penn.  St.  413.  But  the 
constructive  possession  of  land  arising  from  title  cannot  be  extended  to  that  part  of  it 
whereof  there  is  an  actual  adverse  possession,  whether  with  or  without  a  paper  title. 
Tredwell  v.  Reddick,  I  Ired.  (N.  C.)  56;  Stevens  i;.  Hollister,  18  Vt.  (3  Washb.)  294; 
Griffith  V.  Schwendermiin,  27  Mis.  (6  Jones,)  412.  Nor  vrill  a  subsequent  conflicting 
possession  in  lands  be  extended,  by  construction,  beyond  the  limits  of  the  actual  adverse 
possession,  for  the  purpose  of  defeating  a  prior  constructive  possession.  Ralph  v.  Bag- 
ley,  1 1  Vt.  521 .  Nor  will  a  deed  give  color  of  title  beyond  the  estate  which  ii  purports 
to  pass.  McRae  v,  Williams,  7  Jones,  (N.  C.)  Law,  430;  Thompson  v,  Cragg,  24 
Texas,  582.] 

1  Jackson  v.  Thomas,  16  Johns.  (N.  Y.)  R.  293.  [There  can  be  no  constructive 
adverse  possession  against  the  owner,  when  there  has  been  no  actual  possession  which 
he  could  treat  as  a  trespass,  and  bring  suit  for.  Steadman  v,  Hilliard,  3  Rich.  (S.  C.) 
101.'    And  see  also  Slice  v.  Derrick,  2  Rich.  (S.  C.)  627  ;  Gomdin  v.  Davis,  Id.  481.] 

3  Bums  V.  Swift,  2  Serg.  &  Rawle,  (Penn.)  R.  439;  [Altemus  v.  Trimble,  9  Barr, 
(Penn.)  232;  Thompson  v.  Milford,  7  Watts,  (Penn.)  442;  Fitch  v.  Mann,  8  Barr, 
(Penn.)  503 ;  Criswell  v.  Altemus,  7  Watts,  (Penn.)  566  ;  Taylor  t7.  Cox,  2  B.  Mon. 
(Ky.)  429;  Beaupland  v.  McKeen,  28  Penn.  St.  124;  Waddle  v.  Stewart,  4  Sneed, 
(Tenn.)  534;  Franklin  Acad.  v.  Hall,  16  B.  Mon.  (Ky.)  472.  And  see  also  McGowan 
V.  Crooks,  5  Dana,  (Ky.)  65 ;  Chiles  v.  Jones,  7  Id.  528 ;  Hatch  v.  Smith,  4  Barr, 
(Penn.)  109;  McDonald  v.  Schnieder,  27  Mis.  (6  Jones,)  405;  Creech  v.  Jones,  5 
Sneed,  (Tenn.)  631 ;  Schultz  v.  Lindell,  30  Mis.  (9  Jones,)  310.  Enclosing  and  cul- 
tivating part  of  the  interference,  and  using  the  residue  as  adjacent  woodland  is  custom- 
arily enjoyed,  is  actual  possession  of  the  whote.    Ament  v.  Wolf,  1  Grant,  (Penn.)  518.] 
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the  line  ought  to  have  been  laid  out  in  a  different  direction.^  A 
possession  of  part  may  be  adverse  as  to  the  whole,  although  the 
occupier  does  not  know  that  there  is  an  owner ;  as  in  the  case  of 
the  possession  of  public  land  sold  by  the  State,  and  supposed  to  be 
vacant,  but  which,  in  point  of  fact,  had  been  sold  by  the  State.^ 
Where  one  entered  upon  part  of  a  tract  of  land,  under  a  deed 
of  the  whole  from  one  having  no  title,  and  afterwards  received  a 
deed  from  the  diasieaee  of  a  larger  part  of  the  same  tract,  it  was 
held  by  the  court  to  be  a  question  for  the  consideration  of  the 
jury,  whether  the  disseisor  did  not  intend  thereby  to  yield  and 
abandon  his  possessory  title  to  the  whole  tract,  on  thus  obtaining 
a  perfect  title  to  a  large  part  of  it.* 

403.  But  the  doctrine  of  the  constructive  adverse  possession  of 
lands,  held  under  color  of  title,  by  the  cultivation  of  part,  accom- 
panied by  a  claim  of  the  whole  under  a  deed,  it  has  been  consid- 
ered must  be  taken  with  some  reference  to  the  nature  of  the  locality 
of  the  lands.  That  the  doctrine  is  strictly  applicable  to  a  single 
lot  of  land,  or  to  a  single  farm,  there  can  be  no  doubt ;  but  in 
respect  to  land  so  held  and  not  purchased  with  a  view  of  actual 
cultivation,  the  case  is  obviously  a  different  one.  The  reason  and 
propriety  of  a  distinction  between  the  two  cases  were  attentively 
considered  and  thus  strongly  urged  by  Wood  worth,  J.,  in  giving 
the  opinion  of  the  court  in  Jackson  v.  Woodruff,  in  the  State  of 
New  York :  *  "  The  doctrine  of  adverse  possession,  applied  to  a 
farm  or  single  lot  of  land,  is,  in  itself,  reasonable  and  just.  In  the 
first  place,  the  quantity  of  land  is  small.  Possessions,  thus  taken, 
under  a  claim  of  title,  are,  generally,  for  the  purpose  of  cultiva- 
tion and  permanent  improvement.  It  is,  generally,  necessary  to 
reserve  a  part  for  woodland.  Good  husbandry  forbids  the  actual 
improvement  of  the  whole.  The  possessions  are  usually  in  the 
neighborhood  of  others ;  the  boundaries  are  marked  and  defined. 
Frequent  acts  of  ownership  in  parts  not  cultivated  give  notoriety 
to  the  possession.  Under  such  circumstances,  there  is  but  little 
danger  that  a  possession  of  twenty  years  will  be  matured  against 
the  right  owner ;  if  it  occasionally  happens,  it  will  arise  from  a 
want  of  vigilance  and  care  in  him  who  has  title.    It  is  believed 

1  Sparhawk  r.  Bnllard,  1  Met.  (Mass.)  R.  95. 

3  Jones  V.  Porter,  3  Penn.  R.  134  ;  Swaney  v,  McCallock,  3  Watte,  (Penn.)  B.  345. 

*  Schwartz  v,  Eahn,  1  Fairf.  (Me.)  R.  274. 

*  Jackson  i;.  Woodruff,  1  Cow,  (N.  Y.)  R.  286. 
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that  no  well-founded  complaint  can  be  urged  against  the  operation 
of  the  principle  ;  but  the  attempt  to  apply  the  same  rule  to  cases 
where  a  large  tract  is  conveyed  would  be  mischievous  indeed. 
Suppose  a  patent  granted  to  A,  for  two  thousand  acres  ;  B,  with- 
out title,  conveys  one  thousand  of  the  tract  to  C,  who  enters  under 
the  deed,  claiming  title,  and  improves  one  acre  only ;  this  incon- 
siderable improvement  may  not  be  known  to  the  proprietor,  or  if 
known,  is  disregarded  for  twenty  years.  Could  it  be  gravdy 
urged,  that  here  was  a  good  adverse  possession  to  the  one  thousand 
acres  ?  If  it  could,  I  perceive  no  reason  why  the  deed  from  B  to 
C  might  not  include  the  whole  patent,  and,  after  the  lapse  of 
twenty  years,  equally  divest  the  patentee's  title  to  the  whole  ;  for 
there  would  exist  an  actual  possession  of  one  acre,  with  a  claim  of 
title  to  all  the  land  comprised  in  the  patent.  No  such  doctrine 
was  ever  intended  to  be  sanctioned  by  the  court.  If  the  doctrine 
contended  for  prevails,  it  would  sanction  this  manifest  absurdity, 
that  a  possession  under  Piatt's  deed,  which  conveyed  no  title, 
would,  as  to  its  legal  effect,  be  more  beneficial  than  a  possession 
taken  under  the  proprietors  of  Friswell's  patent,  where  there  is  not 
only  title,  but  a  good  constructive  possession,  in  consequence  of 
the  grant, 'and  actual  occupancy  and  improvement  of  a  part."  It 
was  decided  in  this  case,  that  where  A  held  land  under  a  patent, 
and  B  held  under  another  patent,  of  land  adjoining ;  and  in  the 
location  under  their  respective  patents,  A,  by  mistake  in  locating, 
curtailed  his  patent  on  the  side  of  B,  in  consequence  of  which,  B 
(although  he  located  at  first  on  the  true  line)  afterwards  claimed 
up  to  A's  location,  and  conveyed  a  supposed  gore  between  the 
patents ;  A  was  not  concluded  in  an  action  of  ejectment,  but  might 
recover  against  any  one  claiming  a  p^rt  of  the  supposed  gore 
under  the  title  of  B.^ 

404.  As  to  what  constitutes  color  of  title,  it  seems  to  be  very 
well  agreed,  that,  if  the  title  under  which  the  party  relying  on 

^  And  see  Ten  Eyck  v.  Richards,  6  Cow.  (N.  Y.)  R.  623;  [Hunter  v.  Chrisman,  6 
B.  Mon.  (Ky.)  463.  In  Vermont,  this  doctrine  of  constructive  possession  applies  only 
to  land  taken  possession  of  for  the  ordinary  purposes  of  cultivation  and  use,  and  not  to 
a  case  where  a  few  acres  are  taken  possession  of  in  an  uncultivated  township,  for  the 
mere  purpose  of  thereby  gaining  a  title  to  the  entire  township.  Chandler  v.  Spear,  22 
Vt.  (7  Washb.)  388.  And  in  this  State  it  has  been  held  that  cutting  a  road  upon  land 
with  a  view  to  get  timber,  or  to  fell  trees  in  order  to  clear  and  cultivate  land,  constitute, 
in  connection  with  a  written  claim  of  title,  a  constructive  possession  of  the  whole  tract 
de3cr}bed.    Spear  v,  Ralph,  U  Vt.  400.] 
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possession  claims,  and  originally  entered,  be  ever  so  defective,  the 
possession  is,  notwithstanding,  adverse.^  The  doctrine  of  adverse 
possession  was  subjected  to  very  critical  disquisition,  in  a  case  in 
the  New  York  Court  of  Errors,  in  1826 ;  and  it  was  held  that 
though  the  possessor  claims  under  written  evidence  of  title,  and, 
on  producing  that  evidence,  it  prove  to  be  defective,  yet  the  char- 
acter of  his  possession,  as  adverse,  is  not  afiTected  by  the  defects  of 
his  title  ;  and,  if  the  entry  be  under  color  of  title,  the  possession 
will  be  adverse,  however  groundless  the  supposed  title  may  be.^ 

1  Jackson  v.  Todd,  2  Gaines,  {N.  T.)  R.  183;  Jackson  v.  Sharp,  9  Johns.  (N.  Y.) 
R.  162;  Jackson  v.  Waters,  12  Id.  365;  Jackson  v.  Thomas,  16  Id.  293;  Jackson  v. 
Wheat,  18  Id.  40;  Jackson  v.  Newton,  Id.  365;  [Roberts  p.  Pillow,  1  Hemp.  624. 
Where  one  is  in  possession  of  land,  claiming  title  under  and  pursuant  to  a  state  of  facts 
which  of  themselves  show  the  character  and  extent  of  his  claim,  such  facts  perform 
sufficiently  the  office  of  color  of  title.  Bell  v,  Long:worth,  6  Ind.  273 ;  Doe  v.  Hearick, 
14  Ind.  242.  Color  of  title  is  anything  in  writing  connected  with  the  title  which  serves 
to  define  the  extent  of  the  claim.  Wales  v.  Smith,  19  Geo.  8.  Any  deed,  though 
unrecorded,  purporting  to  convey  title,  no  matter  on  what  founded,  is  color  of  title. 
Lea  V.  Polk  Co.  Copper  Co.,  21  How.  (IT.  S.)  493;  Dickinson  v.  Breeden,  30  III.  279. 
Or  how  defective.  Hunna  v.  Renfro,  32  Miss.  (3  George,)  125.  Bnt  a  grant  of 
land  which  has  been  adjudged  null  and  void,  and  in  effect  recalled  and  cancelled  in  a 
competent  tribunal,  gives  no  color  of  title.  Marsh  v.  Weir,  21  Texas,  97.  And  a  bond 
signed  by  "  A  as  agent "  gives  no  color  of  title  to  A.  On  the  contrary,  it  is  a  dis- 
claimer of  title  by  him.  Simmons  v.  Lane,  25  Geo.  178.  And  that  color  may  be  given 
without  any  writing,  and  may  commence  in  trespass.  McLellan  v.  Kellogg,  17  III.  498. 
And  a  bona  fide  claim  by  color  of  title  is  not  disparaged  by  the  claimant's  knowledge 
that  the  boundary  lines  are  uncertain  and  the  title  disputed.  Cornelius  v.  Gibertion,  I 
Dutch,  (N.  J.)  1.]  An  adverse  possession  for  the  time  limited  nnder  a  claim  or  color  of 
title,  merely  void,  is  a  bar  to  a  recovery  under  an  elder  title  by  deed,  although  the  ad- 
verse holder  may  have  had  notice  of  the  deed.  Ewing  v.  Burnet,  8  Peters,  (U.  S.)  R. 
41.  "A  vendee  in  fee  derives  his  title  from  the  vendor ;  bnt  his  title,  though  derivative, 
is  adverse  to  that  of  the  vendor.  He  enters  and  holds  for  himself,  and  not  for  the 
vendor."  Such  was  the  doctrine  of  the  Supreme  Court  of  the  United  States,  in  Blight's 
Lessee  v.  Rochester,  7  Wheat.  R.^535.  "  If  this  be  the  correct  doctrine  of  this  court," 
say  the  court  in  another  case,  "  and  there  can  be  no  doubt  it  is,  it  seems  to  follow  that, 
wherever  the  proof  is,  that  one  in  possession  holds  for  himself,  to  the  exclusion  of  all 
others,  the  possession  so  held  must  be  adverse  to  all  others,  whatever  relation,  in  point 
of  interest  or  privity,  he  may  stand  in  to  the  others."  Bradstreet  v.  Huntingdon,  5 
Peters,  R.  440.    See  also  Willison  v.  Watkins,  3  Id.  53. 

^  La  Frombois  v.  Jackson,  8  Cow.  (N.  Y.)  R.  589.  [A  sheriff's  deed,  without  pro- 
ducing the  judgment  and  execution,  is  sufficient  to  g^ve  color  of  title.  Riggs  v,  Dooley, 
7  B.  Mon.  (Ky.)  236;  Northrop  ».  Wright,  7  Hill,  (N.  Y.)  476;  Hester  v.  Coats,  22 
Geo.  56 ;  Brien  v.  Sargent,  13  La.  An.  108.  But  such  a  deed  will  take  effect  only  ih)m 
the  date  of  its  execution,  and  will  not  relate  to  the  times  of  the  sale.  Blount  v.  Rob- 
eson,  3  Jones,  £q.  (N.  C.)  73.  And  so  does  a  deed  from  a  collector  of  taxes.  Hearick 
V.  Doe,  4  Ind.  164;  Sutton  v.  McLoud,  26  Geo.  638;  Baily  v,  Doolittle,  24  111.  577. 
An  unrecorded  qnit-claim  deed  of  all  a  grantor's  title  under  a  collector's  deed,  though 
the  collector's  deed  conveyed  no  interest,  is  color  of  title.    Minot  v.  Brooks,  16  N.  H, 
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So  it  has  been  held,  that,  if  a  grantee  enter  under  a  deed  not  ex- 
ecuted in  conformity  to  law,  and  believing  the  title  to  be  good,  the 
possession  of  such  grantee  cannot  in  strictness  be  said  to  be  held 
in  subordination  to  the  title  of  the  legal  owner ;  that  the  possession 
is  taken  by  the  grantee  as  owner,  and  because  he  claims  to  be 
owner,  and  the  grantor  admits  that  he  is  owner.  The  grantor 
may  claim,  and  reassert  his  title,  because  he  has  not  conveyed  his 
estate  according  to  law,  and  thus  regain  possession  ;  but,  until  he 
does  this  by  entry  or  by  action,  or  by  making  a  lease  to  a  third 
person,  the  possession  is  adverse,  and,  accordingly,  at  the  end  of 
tlie  period  of  limitation,  takes  away  the  right  of  entry  and  of  ac- 
tion.^ Proof  of  the  execution,  acknowledgment,  and  delivery  of  a 
defective  deed  of  conveyance,  and  possession  of  the  land  for  several 
years  by  the  grantee,  has  been  held  sufficient  to  render  the  deed 
competent  in  law  to  pass  such  an  estate  to  the  grantee  as  will 

374.  So  does  the  deed  of  an  attorney  who  has  no  authority  to  convey.  Hill  v.  Wilson, 
2  Murphy,  (N.  C.)  14.  See  also  Farrow  v.  Edmondson,  4  B.  Mon.  (Ey.)  605;  Munro 
V.  Merchant,  28  N.  Y.  (1  Tifikny,)  9.  And  a  deed,  founded  on  a  void  or  voidable 
decree  in  chancery,  gives  a  colorable  title.  Whiteside  v.  Singleton,  1  Meigs,  (Tenn.) 
207.  And  a  deed  by  one  tenant  in  common  of  the  whole  estate  in  common  to  a  third 
person.  Ross  v.  Dewham,  4  Dev.  &  Batt.  (N.  C.)  54;  Weisinger  v.  Murphy,  2  Head. 
(Tenn.)  674.  And  a  deed  by  an  infant  gives  a  colorable  title  and  possession  adverse  to 
the  infant.  Murray  v.  Shanklin,  4  Dev.  &  Batt.  (N.  C.)  289.  So  possession  of  land 
under  a  grant  from  the  State  is  possession  under  color  of  title,  and  adverse,  even  where 
the  grant  is  void  for  irregularity,  if  the  tenant  enters  under  it  in  good  faith.  Moody  v. 
Fleming,  4  Geo.  115.  Where  A  purchases  under  an  execution  against  B,  takes  a  deed, 
and,  on  the  same  day,  conveys  to  B,  though  the  purchase  and  conveyance  be  at  the 
request  of  B,  and  no  money  is  paid,  B  has  a  colorable  title.  Rogers  v.  Mabe,  4  Dev. 
(K.  C.)  180.  See  also  Dobson  v.  Erwin,  4  Dev.  &  Batt  (N.  C.)  201 ;  Tubb  v.  Williams, 
7  Humph.  (Tenn.)  367.  A  will  gives  color  of  title ;  but  a  paper  purporting  to  be  a 
will,  which  has  but  one  subscribing  witness,  and  which  has  never  been  proved  as  a  will, 
does  not.  Callender  t;.  Sherman,  5  Ired.  (N.  C.)  711.  A  defective  deed  taken  in  good 
faith,  though  the  defect  is  apparent  on  its  face,  gives  color  of  title.  Edgerton  v.  Bird, 
6  Wis.  527.  But  property  sold  by  an  intestate  to  his  son,  of  which  the  possession  is  held 
by  the  wife,  who  is  administratrix,  the  son  living  in  the  family,  is  not  held  by  him  ad- 
versely to  the  intestate's  creditors.  Snodgrass  v.  Andrews,  30  Miss.  (I  Greorge,)  472. 
And  the  sale  by  an  administrator  of  the  land  of  his  solvent  intestate  under  a  license  of 
the  probate  court  gives  color  of  title  if  accompanied  by  a  deed  from  the  administrator. 
Livingston  v,  Fendergast,  34  N.  H.  544.  Though  the  deed  be  void  as  against  heirs  for 
want  of  notice.  Vancleve  v.  Miliken,  13  Ind.  105.  A  mortgagee  under  a  purchase  at  a 
foreclosure  sale,  though  the  sale  prove  to  be  invalid,  has  color  of  title.  Chickering  o. 
Failes,  29  III.  294.] 

1  Sumner  v,  Stephens,  6  Met.  (Mass.)  R.  337;  Barker  v.  Salmon,  2  Id.  32;  Parker 
V.  Proprietors  of  Locks  and  Canals,  &c.,  3  Id.  91 ;  Pipher  v.  Lodge,  16  Serg.  &  Rawle, 
(Penn.)  R.  214.  And  see  Knox  v.  Hook,  12  Mass.  R.  329;  [Macklot  v.  Dubreail,  9 
Mis.  477.    Otherwise  in  Kentucky.    Gray  v.  Patton,  2  B.  Mon.  (Ky.)  12.] 
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enable  his  heir  in  tail  to  recover  in  ejectment.^  If  the  party  in 
possession,  claiming  under  a  deed,  and  supposing  there  was  a  de- 
fect in  the  title,  applies  to  purchase  the  title  of  a  person  claiming 
the  same  premises,  for  the  purpose  of  streiigthening  only,  or  quiet- 
ing, his  own  title,  it  is  not  an  abandonment  of  his  own  title,  nor 
an  admission  of  a  superior  title  in  another.^  Repeated  applications 
of  the  defendant,  however,  to  purchase  of  the  plaintiff  the  premises 
in  question,  will  afibrd  a  presumption  that  he  entered  by  permis- 
sion of  the  plaintiff,  and  not  claiming  adversely  to  him.^  Deeds, 
though  fravduLefnJb  on  the  part  of  the  grantor,  if  accepted  hona  jide 
by  the  grantee,  and  without  knowledge  of  the  fraud,  give  a  color 
of  title  under  the  statute  of  limitations.^ 

405.  To  give  color  of  title,  as  has  been  laid  down  by  Gibson, 
Ch.  J.,  would  seem  not  to  require  the  aid  of  a  written  conveyance, 
or  a  recovery  by  process  and  judgment.  He  would  say  that  an 
entry  is  by  color  of  title  when  it  is  made  under  a  hona  fide^  and 
not  a  pretended  claim  to  a  title  existing  in  another.^  Therefore, 
if,  on  an  agreement  for  the  sale  of  land,  the  consideration  is  paidj 
the  owner  consents  that  the  buyer  may  enter  and  hold  the  laud  as 
his  own ;  and  the  entry  and  possession  of  the  buyer  cannot  be 
deemed  subordinate  to  the  title  of  the  seller,  but  as  adverse  and  a 
disseisin.^    Where  A,  having  contracted  to  purchase  lands  of  B, 

1  Brashear  v.  Hewitt,  4  Harr.  &  McHen.  (Md.)  R.  222.  In  Tennessee,  color  of  title 
is  where  the  possessor  has  a  conveyance  of  some  sort  by  deed,  or  will,  or  inheritance, 
which  he  may  hdieve  to  be  a  sound  title.  Wilson,  &c.,  4  Hay.  (Tenn.)  R.  182.  And 
see  also  5  Id.  286.  In  North  Carolina,  there  must  be  an  instrument  not  obviously  defec- 
tive, professing  to  pass  the  title.  Dobson  v.  Murphey,  1  Ber.  &  Batt.  (N.  C.)  R.  586. 
A  sheriflf's  retam  upon  eifi,fa.  is  sufficient  to  give  color  of  title.    Ibid. 

'  Jackson  v.  Newton,  18  Johns.  (N.  Y.)  R.  355.  [Nor  is  a  defendant  in  ejectment 
estopped  to  claim  title  under  the  statute  of  limitations  by  the  fact  that  he  has  taken  out  a 
warrant  for  the  land  and  fixed  a  period  for  the  commencement  within  twenty-one  years 
before  suit  brought.  Graffins  v.  Tottenham,  1  Watts  &  Serg.  (Penn.)  488.  And  see 
also  Northrop  v,  Wright,  7  Hill,  (N.  Y.)  476] 

*  Jackson  v.  Creal,  13  Johns.  (N.  Y.)  R.  116.  [But  in  ja  late  case  in  Missouri,  it 
was  held  that  the  acceptance  of  a  deed  is  not  such  a  recognition  of  the  vendor's  title  as 
to  estop  the  vendee  from  setting  up  the  statute  of  limitations.  Blair  v.  Smith,  I  Ben. 
(Miss.)  273.] 

^  Gregg  V,  Sayre,  8  Peters,  (U.  S.)  R.  244.  [A  purchaser  of  land  sold  for  taxes  does 
not  acquire  a  possession  upon  which  he  can  rely  to  sustain  a  claim  under  the  statute  of 
limitations.  Cranmer  v.  Hill,  4  Watts  &  Serg.  (Penn.)  36.  Otherwise,  in  Arkansas, 
where  there  has  been  a  subsequent  undisturbed  possession  of  five  years.  Pillow  t\ 
Roberts,  13  How.  (U.  S.)  472.] 

^  McCall  V,  Neely,  3  Watts,  (Penn.)  R.  72. 

«  Brown  v.  King,  5  Met.  (Mass)  R.  173.    [Ellison  v.  Cathcart,  1  McMullan,  (S.  C.) 
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paid  part  of  the  purchase-money,  but  titles  were  never  made,  and 
A  gave  the  land  to  his  son  C,  who  went  into  possession,  the  pos- 
session of  the  latter,  it  was  held,  was  adverse  both  as  to  A  and  B ; 
and  it  was  also  held,  that  declarations  made  by  A,  subsequently  to 
the  gift  to  C,  that  he  did  not  hold  adversely  to  B,  were  inadmis- 
sible in  an  action  by  C  against  B.^ 

406.  But  the  case  is  different,  where  one  agrees  to  buy  and  an- 
other agrees  to  sell  land,  and  no  consideration  is  paid,  and  the 
party  contracting  to  buy  enters  into  possession ;  inasmuch  as  the 
fair  inference  then  is,  that  the  entry  and  possession  are  in  subordi- 
nation to  the  title  of  the  party  contracting  to  sell,  until  the  stipu- 
lated payment  is  made.  Such  a  case,  therefore,  constitutes  a  ten- 
ancy at  will,  or  a  trust,  rather  than  a  disseisin.^  The  statute  of 
limitations  of  Pennsylvania  is  inapplicable  to  an  action  of  eject- 
ment, brought  to  enforce  the  unpaid  purchase-money  for  lands  of 
the  early  proprietaries  within  the  manors  for  which  warrants  had 
issued.  Very  extensive  indulgence  was  given  for  the  purchase- 
money,  and  the  practice  was  to  hold  back  the  title ;  and  there 

6;  Pendfi^^rast  v.  Gullatt,  10  Geo.  218;  Drew  v.  Towle,  10  Foster,  (N.  H.)  531; 
Faxson  i;.  Bailey,  17  Geo.  600;  Lander  v.  Roanseville,  12  Texas,  195;  Ray  v.  Good- 
man, 1  Sneed,  (Tenn.)  586 ;  McQueen  v.  Ivey,  36  Ala.  308;  Magee  v.  Magee,  37  Miss. 
(8  George,)  138.  Bat  see  Roxbary  v.  Huston,  37  Me.  (2  Heath,)  42.  But  it  has  been 
held,  in  Ohio,  that  possession  under  a  contract  of  sale  cannot  become  adverse  to  the 
vendor,  while  the  purchaser  is  claiming  the  benefit  of  the  contract,  aild  making  pay- 
ments upon  it  Woods  v.  Dille,  1 1  Ohio,  455.  But  it  may  if  he  refuse,  after  a  convey- 
ance to  him,  to  make  further  payments  according  to  contract,  and  asserts  to  the  vendor 
his  own  absolute  title.  Robertson  t^.  Wood,  15  Ark.  1 .  And  see  also  Bank  of  the  State 
V,  Smyers,  2  Strobh.  (S.  C.)  24.] 

1  Hunter  v.  Farsons,  2  Bail.  (S.  C.)  R.  59.  The  plaintiff,  in  an  action  of  ejectment, 
offered  to  prove  that  the  person  under  whom  he  claimed  had  purchased  and  paid  for 
the  land  in  question,  and  had  been  many  years  in  possession  of  it ;  but  it  did  not  ap- 
pear that  any  deed  had  been  given.  It  was  held  that  such  persons  had  no  legal  title  to 
the  land,  and  that  the  plaintiff  could  derive  none  from  him.  Eells  v.  Day,  4  Conn. 
R.  95. 

^  Brown  v.  King,  supra;  Woods  v.  Bliss,  11  Ohio  R.  455;  [Van  Blarcom  v.  Kip, 
2  Dutch,  (N.  J.)  351 ;  Stamper  v.  Griffin,  20  Geo.  312]  It  has  been  held,  in  Mary- 
land, that,  where  a  contract  for  the  sale  of  land  is  proved,  and  a  uniform  possession  of 
part  under  it,  length  of  time  is  no  bar  to  a  specific  performance  being  decreed.  Somer- 
ville  V.  Trueman,  4  Harr.  &  McHen.  (Md.)  R.  43 ;  [Ripley  r.  Yale,  18  Vt.  (3  Washb.) 
220 ;  Stansbury  v.  Taggart,  3  McLean,  (U.  S.)  457 ;  Fuller  v.  Van  Geesen,  4  Hill, 
(N.  Y.)  171  ;  Appleby  v.  Obert,  1  Harr.  (Del.)  336.  But,  in  New  York,  a  lapse  of 
thirty  or,  it  seems,  of  twenty  years,  it  is  said,  will  authorize  a  jury  to  presume  a  deed 
from  the  original  vendor.  Maltonner  v.  Dimmick,  4  Barb.  (N.  Y.)  S.  C.  566.  And  in 
Georgia,  where  there  was  a  bond  for  a  deed  on  the  payment  of  the  purchase-money,  the 
possession  of  the  purchaser  was  held  to  be  adverse.    Fain  v.  Gartwright,  5  Greo.  6.] 
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were  facts  which  went  to  demonstrate  the  general  opinion  to  be, 
that,  so  long  as  this  state  of  things  continued,  the  title  to  the  land 
was  still  in  the  proprietary,  and  so  acknowledged  to  be.  The  pro- 
prietary permitted  the  purchaser  to  hold  the  land,  subject  to  the 
claim  of  the  purchase-money ;  and  the  purchaser  held  the  land, 
under  the  admission  that  the  land  remained  liable  to  the  purchase- 
money,  and  that  the  proprietary  might,  at  any  distance  of  time, 
assert  his  title  to  it,  so  far,  at  least,  as  to  secure  the  purchase- 
iQoney.  There  was  in  fact  a  mutual  understanding  and  a  mutual 
confidence  between  the  parties ;  so  that  the  purchaser  could  not 
be  considered  as  holding  a  possession  adverse  to  the  title  which  he 
acknowledged.^  The  same  principle  has  been  recognized  in  South 
Carolina.  A  went  into  possession  of  land  under  a  conditional 
agreement  to  purchase,  and  executed  his  notes  for  the  purchase- 
money,  the  first  payable  on  or  before  the  first  day  of  January  sub- 
sequent to  the  date  of  the  contract,  the  second  on  or  before  the 
first  day  of  January  thereafter ;  and  it  was  stipulated  between  the 
parties  that  in  case  of  failure  to  make  payment  in  twenty  days 
after  the  money  became  due,  the  land,  with  all  its  improvements,  * 
was  to  revert  back  to  the  vendor,  his  heirs  or  assigns ;  but  if  pay- 
ment was  made,  then  warrantee  titles  were  to  be  made  to  the  pur- 
chaser. A  continued  in  possession,  cultivating  and  improving  the 
land,  until  September  after  the  first  note  became  due,  on  which 
suit  had  been  brought,  without  any  intimation  that  his  occupancy 
was  contrary  to  the  will  of  the  vendor.  It  was  held  by  the  court 
that  he  was  to  be  regarded  as  tenant  for  the  year.^ 

407.   In  Jackson  v.  Rogers,  in  New  York,*  it  was  held  that  a 
parol  gift  of  land  creates  only  a  tenancy  at  will ;  and  that,  if  the 

1  Kirk  V,  Smith,  9  Wheat.  (U.  S.)  R.  241.  And  see  Fenn  t;.  Klyne,  1  Wash.  (Cir. 
Co.)  R.  207 ;  Harst  v,  Darnell,  Id.  262;  Con  et  al.  v.  Penn  tt  al.,  Peters,  (Cir.  Co.) 
R.  662. 

^  Fowke  V,  Beck,  I  Spear,  (S.  C.)  R.  291  (Co.  of  Appeals).  That  a  possession  and 
claim  of  land,  under  a  mere  executory  contract  of  purchase,  is  not  such  an  adverse  pos- 
session as  will  render  a  deed  from  the  true  owner,  as,  if  continued,  will  bar  an  entry. 
Wilkinson  r.  Nichols,  I  Monroe,  (Ky.)  R.  46;  Richardson  v.  Broughton,  2  Nott  & 
McCord,  (S.  C )  R.  417;  Proprietors  of  No.  6  v.  McFarland,  12  Mass.  R.  325.  And 
see  Marvin  v.  Hotchkiss,  6  Co^.  (N.  Y.)  R.  401.  [The  possession  of  land  by  a  pur- 
chaser under  a  bond  for  a  deed,  to  be  delivered  before  a  part  of  the  purchase-money 
became  due,  is  not  adverse  until  the  day  appointed  for  the  conveyance  of  the  title. 
Ormond  v.  Martin,  1  Ala.  (S.  C.)  526.] 

'  Jackson  v,  Rogers,  1  Johns.  (N.  T.)  Cas.  86.  The  court,  by  Sutherland,  J.,  in 
Jackson  v.  Whitbeck,  6  Cow.  (N.  T.)  R.  633,  left  a  daim  of  title  under  a  parol  gift,  as 
laying  the  foundation  of  an  adverse  possession,  undetermined. 


412  LimiATIONS  OF  ACTIONS,  ETC.  [CHAP.  XXXI. 

tenant  at  will  makes  a  lease  for  years,  it  is  no  disseisin,  unless  the 
true  owner  elect  to  make  it  so,  nor  does  it  destroy  the  capacity  of 
the  true  owi^r  to  devise.  But,  in  Sumner  v,  Stephens,^  decided 
in  Massachusetts  as  lately  as  1843,  it  was  held  that  where  one 
enters  upon  land,  claiming  title,  such  possession  is  adverse,  and 
if  continued  for  twenty  years,  bars  the  owner's  right  of  entry  and 
of  action.  A  grant,  sale,  or  gift  of  land  by  parol,  says  Chief  Jus- 
tice Shaw,  is  void  by  the  statute ;  but,  when  accompanied  by  au 
actual  entry  and  possession,  it  manifests  the  intent  of  the  donee  to 
enter,  and  not  as  tenant ;  and  it  equally  proves  an  admission,  on 
the  part  of  the  donor,  that  the  possession  is  so  taken.  It  would 
be  the  same,  if  the  griantee  should  enter  under  a  deed  not  executed 
conformably  to  the  statute,  but  which  the  parties  by  mistake 
believe  good.  The  court  did  not  use  the  term  "  disseisin,"  because 
its  accurate  definition  and  description  has  been  the  subject  of  much 
discussion  ;  and  because  the  term  is  equivocal,  and  the  same  facts 
may  prove  a  disseisin  for  some  purposes  and  in  some  respects,  and 
not  in  others.  It  was  enough  for  the  decision  of  the  case  that  the 
tenant  had  the  actual  exclusive  and  adverse  possession  of  the 
estate  more  than  twenty  years,  by  which  the  owner,  and  all 
persons  claiming  under  him,  were  barred  of  their  entry  and  right 
of  action. 

408.  Where  a  deed  is  relied  on  as  giving  color  of  title,  contains 
no  description  of  the  land,  although  it  is  of  no  moment  that  the 
title  is  defective,  yet,  if  no  land  is  described,  nothing  can  pass ; 
and,  therefore,  such  a  deed  can  never  lay  the  foundation  of  an 
available  adverse  possession  beyond  the  actual  improvement.^ 

409.  Color  of  title  merely,  or  without  open  and  notorious  occu- 
pation of  some  part,  is  not  a  disseisin,^  though,  by  the  ancient  doc-, 
trine,  a  simple  feoffment  had  a  more  large  and  transcendent  oper- 
ation. Before  the  case  of  Taylor  ex  dem.  Atkyns  v.  Horde,*  it 
seems  to  have  been  the  settled  doctrine,  that  a  feoffment  would 
create  an  estate  of  freehold  in  the  feofifee,  although  none  was  in 
the  feoffor  at  the  time  of  the  feoffment.  But  the  decision  in  that 
case  and  others  subsequent  have  very  much  broken  in  upon  this 

1  Samner  v.  Stephens,  6  Met.  (Mass.)  R.  337.  [See  also  School  Dist  v.  Blakesbee, 
13  Conn.  227;  Moore  v.  Webb,  2  B.  Mon.  (Ky.)  282;  contra,  Watson  v.  Tindal,  24 
Geo.  494.] 

2  Jackson  v.  Woodruff,  1  Cow.  (N.  Y.)  R.  276;  [Little  v.  Downing,  37  N.  H»  355.] 
>  Abell  V.  Harris*  11  Gill  &  Johns.  (Md.)  R.  371. 

^  Taylor  ex  dem.  Atkyns  v.  Horde,  1  Burr.  R.  60, 
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ancient  doctrine  as  to  the  efficacy  of  a  simple  conveyance  to  work 
a  disseisin  where  the  grantor  is  not  seised.^  "  The  good  sense  and 
liberal  views,"  says  our  venerable  commentator  on  American  law, 
^'  which  dictated  the  decision  in  Atkyns  v.  Horde,  seemed  to  have 
finally  prevailed  in  Westminster  Hall,  notwithstanding  the  strong 
opposition  which  that  case  met  with  from  the  profession.  The 
courts  will  no  longer  endure  the  old  and  exploded  theory  of  dis- 
seisin. They  now  require  something  more  than  mere  feoffments 
and  leases  to  work,  in  every  case,  the  absolute  and  perilous  conse- 
quences of  a  disseisin  in  fact."  ^  Such  is  the  view  taken  by  the 
courts  in  Massachusetts.^  It  has  been,  in  that  State,  expressly 
held,  that  a  deed  of  wild  land,  executed  and  ackQowledged  by  the 
grantor,  who  had  no  right  to  the  land,  and  duly  recorded  in  the 
registry  of  deeds,  and  a  mere  entry  by  the  grantee  without  an 
open  occupation  manifested  by  fencing  or  otherwise,  do  not  amount 
to  a  disseisin  against  the  will  of  the  true  owner ;  and  that  the  reg- 
istry of  such  a  deed  is  not  constructive  notice  to  the  true  owner 
that  such  conveyance  has  been  made ;  such  registry  being  con- 
structive notice  only  to  after  purchasers  under  the  same  grantor.^ 
In  Maine,  if  a  person  enter  under  a  deed  duly  registered  from  one 
having  no  Idjgal  title  to  the  land,  notorious  occupancy  and  improve- 
ment of  a  part  is  necessary  to  constitute  a  disseisin  of  the  whole 
tract  of  land ;  because  it  gives  notice  to  the  true  owner  to  learn 
the  extent  of  the  claim  by  an  inspection  of  the  public  registry.^ 
An  entry  upon  two  contiguous  town  lots  in  PennsylVania,  under  a 
deed  of  conveyance,  was  presumed  to  be  in  accordance  therewith, 
so  as  to  render  the  actiuxl  possession  of  part,  hy  fencing,  coextensive 
with  the  boundaries  described  in  the  deed.^ 

410.  It  is  very  clear,  that,  where  there  is  a  mixed  possession 
under  a  color  of  title,  or  a  possession  at  the  same  time  of  more  per- 
sons than  one,  each  claiming  under  a  separate  colorable  title,  the 
seisin  of  the  estate  is  in  him  who  has  the  better  title  ;  for,  as  all 

1  See  the  opinion  of  the  court,  by  Wilde,  J.,  in  Bates  v.  Norcross,  14  Pick.  (Mass.) 
R.  229.  And  the  remarks  of  the  Chancellor  in  Yarick  v,  Jackson,  2  Wend.  (N.  Y.) 
R.  203. 

2  Kent's  Com,  475. 

*  Colbum  V.  Hollis,  3  Met  (Mass.)  R.  125. ' 

*  Bates  V.  Norcross,  14  Pick.  (Mass.)  R.  224. 

*  Proprietors  of  Ken.  Parchase  v.  Laboree,  2  Greenl.  (Me.)  R.  273.  And  see  Rob- 
inson 17.  Sweet,  3  Id.  316;  Little  o.  Mcgqaier,  2  Id.  176;  and  Shaw  v,  McLcUan,  10 
Shep.  (Me.)  R.  417. 

*  Hawkins  t^.  Robinson,  8  Watts,  (Penn.)  R.  205. 
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cannot  be  seised,  the  possession  follows  the  title.  This  has  been 
so  expressly  adjudged  by  the  Supreme  Court  of  the  United  States, 
in  an  action  of  ejectment,  brought  to  recover  possession  of  a  tract 
of  land  in  the  State  of  Kentucky,  claimed  under  senior  and  junior 
titles ;  wherein  it  was  also  held,  that  the  disseisin  by  one  under  a 
junior  title,  of  one  under  a  senior  title,  is  limited  by  the  actual 
occupancy  of  the  former.^  The  courts,  in  Maryland,  held  it  to  be 
a  clear  principle  of  law,  that  if  two  persons  are  in  possession  of 
the  same  land  at  the  same  time,  the  one  by  title,  and  the  other  by 
wrong,  it  is  his  possession  who  has  the  best  right ;  ^  and  that  this 
principle  ^^  is  founded  in  justice  and  general  convenience  favors 
right,  and  resists  wrong  and  oppression."  ^  In  a  case  in  Pennsyl- 
vania, where  two  (an  owner  and  an  intruder)  were  in  actual  occu- 
pation and  possession  of  a  part  of  the  same  land,  the  court  held, 
that  in  this  kind  of  mixed,  constructive  possession,  the  legal  seisin 
is  according  to  the  title  ;  that  title  draws  possession  to  the  owner, 
that  it  remains  until  he  is  dispossessed,  and  then  no  further  than  the 
actual  dispossession  by  a  trespasser,  who  cannot  acquire  a  con- 
structive possession,  which  always  remains  with  the  title.^  The  doc- 
trine, as  laid  down  by  Chief  Justice  Parsons,  of  Massachusetts,  is  : 
^^  Although  there  may  be  a  concurrent  possesaioriy  there  cannot  be 
a  concurrent  seisin  of  land ;  and  one  only  being  seised,  the  pos- 
session must  be  adjudged  to  be  in  him,  because  he  has  the  best 
right."  ^  Agreeably  to  this  doctrine,  it  has  been  held,  in  that 
State,  that  the  claiming  under  a  deed  of  flats,  near  the  Long 
Wharf,  in  Boston,  and  the  occasional  passing  over  the  same,  and 

A  Barr  v.  Gi-atz,  4  Wheat.  (U.  S.)  R  213.  Opinion  by  Story,  J.,  who  says:  "Now 
it  is  clear,  that  the  title  of  Craig,  and,  of  course,  of  his  grantee,  Gratz,  was  older  and 
better  than  Netherland's  ;  and  the  possession  of  Barr,  nnder  that  title,  being  the  posses- 
sion of  Gratz,  the  legal  seisin  of  the  land,  which  was  not  sold  to  Barr,  was,  by  construc- 
tion of  law,  in  Gratz ;  and  the  disseisin  of  Colburn,  under  a  junior  title,  did  not  extend 
beyond  the  limits  of  his  actual  occupancy."  [White  v.  Burnley,  20  How.  (U.  S.) 
235  ;  Faucher  v.  De  Montegre,  1  Head,  (Tenn.)  40.] 

^  Gitting's  Lessee  v.  Hall,  2  H.  &  Johns.  (Md.)  R.  112  ;  Cheney  t;.  Ringold,  Id.  87. 

*  Per  Chase,  Ch.  J.,  in  Hammond  v.  Ridgley,  5  H.  &  Johns.  (Md.)  R.  245. 

*  Hull  V.  Powell,  4  Serg.  &  Rawle,  (Penn.)  R.  465 ;  Mather  v.  Trinity  Church,  3 
Id.  509. 

^  Langdon  v.  Potter,  3  Mass.  R.  219.  So  in  Maine ;  where  one  conveyed  land,  in 
that  State,  in  fee,  with  general  warranty,  and  a  stranger  at  the  same  time  was  seised,  in 
fact,  of  part  of  the  same  land  by  an  older  and  better  title,  the  entry  of  the  grantee, 
under  his  deed,  gives  him  seisin  only  of  that  part  of  which  his  grantor  was  seised  ;  but 
as  to  the  stranger,  the  entry  by  the  grantee  is  a  mere  trespass.  Cnshman  v,  Blanchard, 
3  Greenl.  (Me.)  R.  266.  , 
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mooring  vessels  on  them,  would  not  be  considered,  in  law,  as  such 
an  ouster  and  such  an  exclusive  possession  against  the  true  pro- 
prietor, as  to  amount  to  a  disseisin  of  him,  while  he  not  only 
claimed,  but  actually  occupied,  the  flats  originally  granted  him, 
as  occasion  required.^  Where  two  persons  are  in  possession, 
whether  it  be  of  a  tract  of  land  or  of  a  house,  it  is  his  possession 
who  has  the  right.^ 

411.   It  has  been  held,  that  a  possession  taken  under  a  grant 

1  Brimmer  v,  Proprietora  of  Long  Wharf,  5  Pick.  (Mass.)  R.  131.  [And  see  ante, 
I  391,  note  at  the  end.]  In  every  case  of  mixed  possession,  the  legal  seisirf  is  accord- 
ing to  the  tide.  Gilman  v,  Winslow,  10  Mass.  B.  151 ;  Commonwealth  v.  Studley,  Id. 
408 ;  Mathers  v.  Ministers  of  Trinity  Charch,  3  Serg.  &  Bawie,  (Penn.)  R.  509.  By 
Duncan,  J. :  "  There  would  appear  to  be  no  clearer  principle  of  reason  and  justice  than 
this,  that  if  the  rightful  owner  is  in  the  actual  occupancy  of  a  part  of  his  tract  by  him- 
self, or  tenant,  he  is  in  the  constructive  and  legal  possession,  and  seisin  of  the  whole ; 
unless  he  is  disseised  by  actual  occupation  and  dispossession.  If  this  were  not  the  law, 
the  possession  by  wrong  would  be  more  favored  than  the  rightful  possessor.  There  are 
iico,  each  in  the  actual  possession  and  occupation  of  a  part  of  a  surveyed  tract,  the 
owner,  and  an  intruder.  Who,  then,  is  in  possession  of  the  part  not  occupied  by  inclos- 
ure  by  either,  the  man  who  has  no  right  but  by  disseisin  of  a  part,  or  he  who  is  in  the 
actual  occupancy  of  a  part,  and  the  rightful  owner  of  the  whole  ?  In  this  kind  of  mixed, 
constructive  possession,  the  legal  seisin  is  according  to  the  title.  Title  draws  possession 
to  the  owner.  It  remains  until  he  is  dispossessed,  and  then  no  further  than  actual  dis- 
possession by  a  trespasser,  who  cannot  acquire  a  constructive  possession,  which  always 
remains  with  the  title."  Hall  v.  Powell,  4  Serg.  &  Rawle,  (Penn.)  B.  465.  See  also 
Bums  V.  Swift,  2  Id.  436;  Orbison  o.  Morrison,  1  Hawkes,  (N.  C.)  B.  468;  Cushman 
V.  Bknchard,  3  Greenl.  (Me.)  B.  266 ;  Dow  v.  Stephens,  1  Dev.  &  Bat.  (N.  C.)  B. 
5;  Davidson's  Lessee  v,  Beatty,  2  H.  &  McHen.  (Md.)  B.  621.  A  farm  is  divided 
into  two  separate  parts,  which  parts  are  possessed  as  distinct  farms  for  thirty  years ;  on 
survey,  it  is  ascertained,  that  the  owner  of  one  portion  has  in  possession  twenty-two 
acres  more  than  the  other ;  it  was  held,  in  an  action  of  ejectment  brought  to  equalize 
the  possessions,  that  the  rights  of  the  parties  were  controlled  by  the  original  division, 
and  the  possessions  under  it,  although  the  survey  had  been  procured  by  the  defendant. 
Livingston  c.  Peru  Iron  Co.,  9  Wend.  (N.  Y.)  B.  511. 

'  Davidson  v,  Beatty,  3  H.  &  McHen.  (Md.)  B.  621.  [A,  the  owner  of  a  tract  of 
land,  sold  the  western  half  to  B,  by  metes  and  bounds.  The  whole  tract  was  subse- 
quently sold  under  a  void  judgment  for  taxes,  and  C  became  the  purchaser.  He  placed 
a  tenant  on  the  eastern  half,  who  remained  in  possession  seven  years,  claiming  the  whole 
tract  by  virtue  of  the  tax  sale.  There  was  no  visible  open  possession  of  the  western  half 
by  C.  It  was  held,  that  the  statute  did  not  bar  the  ri^ht  of  B,  and  that  the  con- 
structive possession  of  B  was  not  disturbed  by  C's  occupation  of  the  eastern  half. 
Stewart  v.  Harris,  9  Humph.  (Tenn.)  714.  The  occupation  of  pine  land  by  annually 
making  turpentine  on  it,  is  such  an  actual  possession  as  will  oust  a  constructive  posses- 
sion by  one  claiming  merely  under  a  superior  paper  title.  Bynum  v.  Carter^  4  Ired. 
(N.  C.)  310.  Where  a  party  is  in  actual  possession,  and  has  a  right  to  possession 
under  a  legal  title,  which  is  not  adverse,  but  claims  the  possession  under  another  title 
which  is  adverse,  the  possession  will  not  in  law  be  deemed  adverse.  Nichols  v.  Bey- 
nolds,  1  Angell,  (B.  I.)  80.] 
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from  2,  foreign  government  is  not  held  under  a  sufficient  color  of 
title  to  render  it  adverse.  The  court,  in  Jackson  v.  Ingraham,  in 
the  State  of  New  York,^  stated  expressly,  that  "  they  could  not 
take  notice  of  any  title  to  land  not  derived  from  our  own  govern- 
ment, and  verified  by  a  patent  under  the  great  seal  of  the  State  or 
Province  of  New  York."  The  court,  therefore,  would  not  take 
notice  of  claims  to  lands  within  the  State,  under  grants  made  by 
tlie  French  government,  in  Canada,  prior  to  the  treaty  between 
Great  Britain  and  France  in  1763 ;  those  claims  being,  at  most, 
equitably  titles,  and  affording  no  evidence  of  a  legal  title,  that  can 
be  recognized  by  a  court  of  law.  And  again,  in  Jackson  v.  Waters,^ 
in  which  the  defendant  endeavored  to  set  up,  as  a  bar,  an  adverse 
possession,  under  a  title  derived  from  one  M.,  the  court  recognized 
the  principle,  that  a  title,  not  derived  from  our  own  government, 
could  not  be  noticed ;  and  that  grants  from  the  French  govern- 
ment were  to  be  treated  as  nullities,  and  therefore  as  afifording  no 
legal  evidence  of  title  which  the  court  could  recognize ;  and  that 
possession  taken  under  them  cannot  be  deemed  a  possession  taken 
in  hostility  to  any  private  or  individual  right,  but  was  rather  a 
matter  of  controversy  between  the  two  governments.  Hence,  the 
possession  of  those  through  whom  the  defendant  claimed  could  not 
be  deemed  adverse,  if  the  original  entry  under  M.  was  not  to  be 
so  considered,  as  it  clearly  was  not ;  it  being  taken  under  a  foreign 
government,  which  must  be  rejected  as  a  legitimate  source  of  title. 
But  one  of  the  judges  of  the  Court  of  Errors,  in  referring  to  the 
decision  in  this  case  of  Jackson  v.  Waters,  in  the  Supreme  Court, 
was  constrained  to  the  opinion  that  it  was  not  the  true  doctrine  of 
that  court,^  and  maintained  that  the  policy  and  the  express  terms 
of  the  statute  of  limitations  protected  every  possession,  under  pre- 
tence or  claim  of  right,  without  the  least  regard  to  the  validity  of 
the  source  whence  that  claim  is  derived.* 

412.  A  grant  by  any  of  the  aboriginal  natives  of  this  country, 
being  not  from  an  acknowledged  legitimate  source,  gives  no  color 
of  title,  and  their  possession  does  not  affect  the  validity  of  a  patent 
from  the  government.     The  policy  or  the  abstract  right  of  grant- 

1  Jackson  v.  Ingraham,  4  Johns.  (N.  Y.)  R.  163. 
^  Jackson  v.  Waters,  12  Johns.  (N.  T.)  R.  365. 

*  Referring  to  the  general  doctrine  of  adverse  possession,  as  laid  down  bj  the  judges, 
in  9  Johns.  (N.  T.)  R.  180,  and  10  Id.  356. 

*  Yiele,  Senator,  La  Frombois  v.  Jackson,  8  Cow.  (N.  Y.)  R.  589.    [And  aee  Barney 
V.  Sutton,  cited  in  note  to  §  394,  oiite.] 
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iiig  lands  in  their  occupation  as  original  lords  of  the  soil,  has  been 
deemed  a  political  question,  with  which  courts  of  judicature  have 
nothing  to  do.^  An  occupant  under  an  Indian  grant,  the  Indians 
having  afterwards  resumed  the  title  and  granted  it  to  the  crown, 
before  the  Revolution,  was  a  tenant  at  will  of  the  king,  and  after- 
wards of  the  sovereign  power  established  in  this  country ;  and  no 
length  of  such  occupancy  will  give  a  title  by  adverse  possession.' 
The  subject  of  the  legal  efifect  and  operation  of  Indian  possession, 
and  of  an  Indian  deed,  received  very  full  examination  of  the  Su- 
preme Court  of  the  United  States  in  Johnson  v.  Mcintosh.  Chief 
Justice  Marshall,  who  delivered  the  opinion  of  the  court,  went 
into  a  very  particular  examination  of  the  princinles  and  policy 
which  had  governed  all  the  European  nations  which  had  made 
discoveries  and  settlements  in  this  country,  touching  the  rights  of 
the  natives.  The  title  of  the  government  to  the  country  was 
placed  on  the  ground  of  discovery,  which  title  was  to  be  consum- 
mated by  possession,  and  which  gave  to  the  government  the  exclu- 
sive right  of  acquiring  the  soil  from  the  natives,  and  of  regulating 
the  relations  that  were  to  exist  between  such  government  and  the 
natives.^ 

413.  One  of  the  essential  requisites  to  constitute  such  an  adverse 
possession  as  will  be  of  efficacy  under  the  statute  is  continuity  ; 
and  whether  a  possession  is  to  be  regarded  as  continuous  or  not, 
when  .taken  successively  by  different  persons,  depends  much  upon 
the  circumstances.  If  one  merely  enters  and  commits  a  trespass, 
and  then  goe%  off^  and  another  comes  after  him  and  commits  a 
trespass,  it  is  not  to  be  denied  that  there  is  no  privity  between 
these  persons,  nor  can  the  possession  be  said  to  be  continued  from 
one  to  another.^  It  is,  indeed,  a  principle  well  established,  that, 
where  several  persons  enter  on  land  in  succession,  the  several  pos- 
sessions cannot  be  tacked,  so  as  to  make  a  continuity  of  possession, 
unless  there  is  a  privity  of  estate,  or  the  several  titles  are  con- 
nected.^   Whenever  one  quits  the  possession,  the  seisin  of  the  true 

1  Jackson  t;.  Hadson,  3  JohnB.  (N.  T.)  R.  384;  Thompson  v.  Gotham,  9  Ohio,  R. 
170 ;  Cocke  v.  Dodson,  1  Tenn.  R.  169. 
'  Jackson  v.  Porter,  Paine,  (Cir.  Co.)  R.  457. 

*  Johnson  v.  Mcintosh,  8  Wheat.  (U.  S.)  R.  571. 

*  Per  Tilghroan,  Ch.  J.,  in  giving  the  opinion  of  the  court,  in  Oyerfleld  v.  Christie, 
7  Seig.  &  Rawle,  (Penn.)  R.  177. 

*  Per  Wilde,  J.,  in  giving  the  opinion  of  the  court,  in  Melyin  v.  Proprietors  of  Locks, 
Ac,  5  Met  (Mast.)  R.  15;   [Moore  o.  Collishsw,  10  Barr,  (Penn.)  S34;  Christy  v, 
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owner  is  restored,  and  an  entry  afterwards  by  another,  wrongfully, 
constitutes  a  new  disseisin.^  The  continuity  of  possession  having 
been  broken,  before  the  expiration  of  the  period  of  time  limited 
by  the  statute  of  limitations,  an  entry  within  the  time  destroys 
the  efficacy  of  all  prior  possession,  so  that,  to  gain  a  title  under 
the  statute,  a  new  adverse  possession  for  the  time  limited  must  be 
had.2 

414.  There  must  be  such  a  privity,  that  the  possessions  may 
each  be  referred  to  one  entry,  as  in  the  case  of  landlord  and  ten- 
ant, or  in  the  case  of  the  heirs  of  a  disseisor,  as  father  and  son.^ 

Alford,  17  How.  U.  S.  601 ;  Doswell  v.  De  La  Lamza,  20  How.  U.  S.  29 ;  Doe  v. 
Brown,  4  Ind.  14^  Choqaette  v,  Barada,  23  Mis.  (2  Jones,)  3S1 ;  Merriam  v.  Hayes, 
19  Geo.  294 ;  Shaw  o.  Nicbolay,  30  Mis.  (9  Jones,)  99.] 

^  Potts  V.  Gilbert,  3  Wash.  (Cir.  Co.)  R.  475.  The  same  principle  is  laid  down  in 
Ward  V.  Bartholomew,*6  Pick.  (Mass.)  R.  415;  Allen  v.  Holton,  20  Id.  465;  Jack- 
son V.  Leonard,  9  Cow.  (N.  Y.)  R.  653 ;  Doe  v.  Campbell,  10  Johns.  (N.  Y.)  R.  475. 

^  Pederick  v.  Searle,  2  Serg.  &  Rawle,  (Penn.)  R.  240.  A  single  act  of  taking  pos- 
session, and  then  leaving  the  land,  will  not  do.  The  possession  that  is  capable  of 
ripening  into  title  must  be  notorious  and  continued^  without  entry,  claim,  or  action  on 
the  other  side.  Andrews  v.  Mnlford,  1  Hay.  (N.  C.)  R.  320.  And,  see  Park  v. 
Cochran,  Id.  180;  [Hood  v.  Hood,  2  Grant,  (Penn.)  229.  A  mere  survey,  not  made 
with  the  purpose  of  resuming  possession,  is  no  entry  which  breaks  the  continuity.  Hol- 
lingshead  v.  Nauman,  45  Penn.  St.  140.  That  the  possession  to  constitute  a  bar  in 
ejectment  must  be  continued,  see  Wicklifle  v,  Ensor,  9  B.  Mon.  (Ken.)  253;  Holdfast  v, 
Shepard,  6  Ired.  (N.  C.)  361 ;  Taylor  v,  Bumsides,  1  Gratt  (Va.)  1 65 ;  Doe  v.  Eshiva,  1 1 
Ala.  1028 ;  Cornelius  v.  Giberson,  1  Dutch.  (N.  J.)  I.  And  the  interruptions  of  mere  tres- 
passers, if  not  promptly  and  effectually  litigated,  may  break  the  continuity  and  defeat  a 
prescriptive  claim.  Ibid.  A  purchaser,  by  parol  contract,  from  one  in  the  adverse  possea- 
sion  of  land  may  tack  his  possession  to  that  of  his  vendor.  Cunningham  v,  Patton,  6  Barr, 
(Penn.)  355.  See  also  Valentine  v,  Cooley,  1  Meigs,  (Tenn.)  613.  And  an  inten-al  of 
many  years  does  not,  as  matter  of  law,  imply  an  abandonment.  It  is  a  question  of  fact  for 
the  jury.  2  Wms.  ( Vt.)  94.  But  held  otherwise  in  Ward  v.  Herrin,  4  Jones's  Law,  (N. 
C.)  23.  And  see  Byrne  v.  Lowry,  19  Geo.  27.  A  sale  of  land  on  execution  passes  to  the 
purchaser  an  adverse  possession  enjoyed  by  the  defendant  on  adjoining  land  as  appurte- 
nant to  the  land  sold,  and  the  purchaser  may  tack  his  possession  to  the  possession  of  the 
defendant,  in  order  to  give  him  a  title  under  the  statute  of  limitations.  Scheetz  v.  Fits- 
water,  5  Barr,  (Penn.)  126.  The  title  of  an  assignee  under  the  United  States  Bankrupt 
Act  may  be  tacked  to  that  of  the  purchaser  from  the  assignee.  Cleveland  Ins.  Co.  v. 
Reed,  24  How.  (U.  S.)  284.  If  the  deed  of  a  grantor  by  mistake  omits  a  portion  of  the 
property  adversely  held,  an  agreement  to  sell  that  portion  with  the  rest  is  admissibl^e 
as  showing  the  relation  of  the  possession  taken  to  that  relinquished.  Smith  v.  Chapin, 
31  Conn.  530.  And  the  administrator's  possession  may  be  tacked  to  that  of  liis  intes- 
tate. Moffitt  V.  McDonald,  11  Humph.  (Tenn.)  457.  Otherwise,  in  Maine,  where  it  is 
held  that  the  title  must  pass  by  contract,  in  order  that  possessions  may  be  tacked  to- 
gether.   BuUen  v.  Arnold,  31  Me.  (1  Red.)  583.] 

*  King  V.  Smith,  1  Rice,  (S.  C.)  R.  10.  And  the  possession  of  a  tenant  holding 
ander  the  ancestor  inures  to  the  heir.  Williams  v.  M'Aliley,  Cheeves,  (S.  C.)  200. 
A  recovery  in  ejectment  by  one  having  the  better  title,  and  the  attorning  of  the  defend- 
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Tliat  a  purchaser  without  notice  has  a  right  to  join  his  adverse 
possession  to  the  ostensible  adverse  possession  of  his  vendor,  so  as 
to  give  him,  the  purchaser,  the  benefit  of  the  statute  of  limitations, 
has  been  held  by  the  Supreme  Court  of  the  United  States.^  It  is 
laid  down  by  Chief  Justice  Tilghman,  in  giving  the  opinion  of  the 
Supreme  Court  of  Pennsylvania,  that  one  who  enters  on  land  as  a 
trespasser,  and  continues  to  reside  upon  it,  acquires  something 
which  he  may  transfer  by  deed^  as  well  as  by  descent ;  and,  if  the 
possession  of  such  person,  and  others  claiming  under  him,  added 
together,  amounts  to  the  time  limited  by  the  act  of  limitations,  and 
was  adverse  to  him  who  had  the  legal  title,  the  act  is  a  bar  to  a 
recovery.^  In  Connecticut,  it  has  been  held,  that  an  adverse  pos- 
session for  the  time  limited  by  the  statute,  after  the  cause  of  action 
accrued,  and  before  suit  brought,  bars  the  plaintiff  of  his  right  of 
entry  thereafter,  whether  the  adverse  possession  be  by  the  same 
person  or  persons,  for  the  whole  term,  or  by  different  persons  for 
different  periods,  making  the  whole  time  in  all;  provided  the 
adverse  possession,  or  the  disseisin,  has  been  continued  and  unin- 
terrupted,* So  it  has  been  expressly  held,  in  Pennsylvania,  that, 
where  the  defendant  sets  up  a  possession  for  the  time  limited  by 
the  statute,  and  gives  evidence  of  a  possession  by  A,  he  may  give 
evidence  to  show  that  A  held  adversely  to  the  plaintiff,  though 
even  he  has  not  previously  proved  the  connection  of  A's  possession 
with  his  own.*  In  a  case  in  Kentucky,  there  was  a  continued 
adverse  possession  for  the  full  lime  limited  by  the  statute ;  but  it 

ant's  tenant  to  the  plaintifi;  under  the  pressure  of  a  writ  of  Aa6.yac.po9.  destroys  the 
continuity.  Graft  v.  Weakland,  84  Penn.  St.  304.  But  a  wife  has  no  such  privity  of 
estate  with  her  husband  in  land  in  an  adverse  possession  of  which  he  died,  that  her  con- 
tinued adverse  possession  after  her  husband's  decease  can  be  tacked  to  his,  to  give  title 
by  disseisin.  Sawyer  v,  Kendall,  10  Cash.  (Mass.)  241.  Possession  by  the  husband, 
however,  of  land  claimed  by  him  to  belong  to  his  wife,  may  be  added  to  her  possession, 
as  his  widow,  immediately  after  and  following  his  decease,  to  sustain  the  title  of  the 
widow.  Holton  o.  Whitney,  30  Vt  (1  Shaw,)  405.  So  may  that  of  a  son-in-law  to 
that  of  his  father-in-law.  St  Louis  v,  Gorman,  29  Mis.  (8  Jones,)  193.  Though  a  hus- 
band may  avail  himself  of  his  wife's  adverse  possession  in  defence  to  a  writ  of  entry 
brought  against  him  by  one  to  wliom,  within  twenty  years,  he  has  released  the  property. 
Steel  V.  Johnson,  4  Allen,  (Mass.)  425.    And  see  also  Smith  v.  Garza,  15  Texas,  150. 

1  Alexander  v.  Pendleton,  8  Cranch,  (U.  S.)  R.  462.  [And  this  is  so,  even  though 
the  deeds  are  ftnudalent    Clark  v.  Chase,  5  Sneed,  (Tenn.)  636.] 

>  Overfield  v,  Christie,  7  Serg.  &  Rawle,  (Penn.)  R.  177. 

'  Fanning  o.  Wilcox,  3  Day,  (Conn.)  R.  269.  [The  successive  tenants  must  claim 
throngh  their  predecessors.  Johnson  r.  Nash,  15  Texas,  419.  If  they  hold  indepen- 
dently, the  continaity  is  broken.    Menkens  v.  Blumenthal,  27  Mis.  (6  Jones,)  198] 

«  M'Coy  v.  Dickenson  College,  5  Serg.  &  Rawle,  (Penn.)  R.  254. 
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appeared  that  the  person  who  first  took  possession  of  the  land  in 
controversy,  before  he  himself  had  been  in  possession  for  the  whole 
of  that  time,  surrendered  it  to  th»  defendants,  or  those  under 
whom  thej  held,  in  pursuance  of  a  decree  entered  upon  an  award 
giving  them  the  land  in  virtue  of  an  adverse  claim  prior  to  the 
commencement  of  the  suit.  It  was  held  by  the  court,  that  this 
circumstance  would  not  prevent  the  statute  from  operating  as  a 
bar  to  the  plaintiff's  recovery,  and  tliat  it  could  not,  ^^  in  the  rear 
son  and  nature  of  the  thing,  produce  any  difiference,  whether  the 
possession  be  held  uniformly  under  one  title,  or  at  different  times 
under  different  titles,  provided,  that  the  claim  of  title  be  always 
adverse  to  that  of  the  plaintiff;  nor  whether  the  possession  be  held 
by  the  same  or  a  succession  of  individuals,  provided  that  the  pos- 
session be  a  continued  and  uninterrupted  one."^  A,  claiming 
title  to  land  by  descent,  made,  in  the  first  place,  a  parol  gift  of  the 
the  same  to  B,  under  which  B  entered ;  and,  afterwards,  he  con- 
veyed by  deed  the  same  land  to  B ;  and  it  was  held,  that,  if  the 
deed  related  back  to  the  entry  of  B,  there  was  an  adverse  pos- 
session commencing  in  B ;  and,  if  it  did  not,  still,  as  B,  by  vir- 
tue of  the  parol  gift,  became  the  tenant  at  will  of  A,  and  his  pos- 
session was  to  be  deemed  the  possession  of  A,  there  was  an  adverse 
possession  commencing  in  A.^ 

1  Shannon  v.  Kinnej,  1  Marsh.  (Ken.)  R.  4.  And  see  also  Hord  v.  Walton,  2  Id. 
620;  [Pleake  v.  Chambers,  7  B.  Men.  (Ken.)  565.] 

3  Jackson  v.  Ellis,  13  Johns.  (N.  Y.)  R.  118.  In  Soath  Carolina,  a  defendant,  who 
has  been  in  possession  for  a  less  time  than  the  statutory  period,  cannot  unite  his  posses- 
sion with  that  of  a  previous  tenant,  from  whom  he  purchased,  in  order  to  make  out  the 
time  required,  by  the  statute,  to  bar  the  plaintiff's  recovery;  for,  until  that  period  is  run 
out,  they' are  both  to  be  regarded,  as  respects  the  true  owner,  as  mere  trespassers. 
A  conveyance  from  the  first  to  the  second  tenant  transfers  nothing.  If  both  possessions 
could  be  referred  to  one  entry,  as  in  the  case  of  landlord  and  tenant,  or  in  the  case  of  a 
disseisor  to  his  heirs,  and  a  continuance  of  possession  by  them,  then  the  operation  of  the 
statute  would  commence  from  the  entry  of  the  landlord  or  the  ancestor.  King  v.  Smith, 
1  Rice,  (S.  C.)  R.  10.  In  the  Constitutional  Court  of  South  Carolina,  it  was  held,  that 
any  transmission  or  mutation  of  land,  during  the  time  required  by  the  limitation  act  to 
bar  the  true  owner's  right  of  possession,  breaks  the  continuity  of  the  possession,  though 
the  succeeding  tenant  should  derive  his  possession  finom  the  tenant  who  immediately 
preceded  him,  and  should  claim  through  him  by  the  same  or  a  concurrent  title.  But 
Brevard,  J.,  dissented ;  and  he  could  see  no  ground,  in  reason,  justice,  or  policy,  for  a 
distinction  between  a  succession  of  different  occupants,  holding  by  the  same  title,  or 
under  a  fair  and  regular  transfer  of  the  same  right,  and  a  continued  occupation  by  one 
person  only.  Mazyck  v.  Wight,  3  Brev.  (S.  C.)  R.  151.  In  Tennessee,  if  the  defend- 
ant has  not  any  title,  but  is  in  possession  by  consent  of  another  person,  his  possession 
may  be  coupled  with  the  other.    Mclver  v.  Reagan,  Cooke's  (Tenn.)  R.  366 ;  Napier  v. 
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415.  Although  it  appears,  by  a  fonner  chapter,  perfectlj  unques- 
tionable, that  it  is  a  well-established  general  rule,  that  the  rights 
of  persons  in  remainder  or  reversion  are  not  affected  by  neglect 
in  the  tenant  for  life  or  for  years,  during  the  continuance  of  the 
particular  estate,  in  resisting  the  acts  of  wrong-doers,  yet,  in  cer- 
tain cases,  presumptions  may  exist  to  the  contrary.  In  the  case 
of  a  boundary  line  in  dispute,  and  the  dispute  is  adjusted  by  the 
agreement  of  tenant  for  life,  such  agreement,  if  proved,  is  pre- 
sumptive evidence  to  bind  the  remainder-man.  For,  although  the 
remainder-man  may  assert  that  his  right  has  been  invaded,  and, 
although  the  fact  may  be  so,  yet  the  submission  of  the  tenant  for 
life  (if  without  fraud)  raises  a  strong  presumption  against  those 
who  succeed  him.^  There  is,  says  Lord  Redesdale,  in  the  case  just 
referred  to,  a  vast  number  of  cases,  in  which  the  act  of  tenant  for 
life  binds  the  remainder-man  as  evidence ;  and  he  then  refers  to 
the  enjoyment  of  easements.  In  the  instances  of  rights  of  way 
and  of  common,  presumptions  are  sometimes  made  against  the 
owners  of  land  during  the  possession  and  acquiescence  of  their 
tenants ;  because  the  tenant  suffers  a  direct  and  palpable  injury 
to  his  own  possession,  and  is  presumed  to  be  on  the  alert  in  guard- 
ing the  rights  both  of  himself  an4  his  landlord.  And  if  it  be 
proved,  that  the  landlord  had  actual  knowledge  of  the  injury,  and 
submits,  he  will  clearly  be  bound.^  In  a  case  in  England,  where 
a  right  of  common  was  in  question,  it  was  ruled,  that,  although  it 
had  been  exercised  adversely  for  more  than  twenty  years,  if  it  does 
not  clearly  appear  to  have  been  generally  known  to  all  interested 
in  opposing  the  right  claimed,  it  is  a  question  for  the  jury  whether 
the  enjoyment  is  to  be  referred  to  a  right  or  an  encroachment.' 
There  is  another  case  in  England,  which  also  shows,  that,  in  all 
such  cases,  the  question  is  to  be  determined  by  the  particular  cir- 
cumstances of  the  case,  which  are  proper  for  the  consideration  of 
the  jury.  Dallas,  Oh.  J.,  in  this  case,  says :  "  When  lapse  of  time 
is  said  to  afford  such  a  presumption,  the  inference  is  also  drawn 
from  accompanying  facts ;  and  here,  where  there  is  no  direct  evi- 

Simpson,  I  Tenn.  B.  44S.    Itf  Ohio,  prior  possession  bj  the  ancestor,  claiming  title,  is 
sufficient  for  the  heir  to  recover  npon  in  ejectment,  against  a  subsequent  possession  for 
less  time  than  that  limited  by  the  statute,  without  title.    Ludlow's  Heirs  v.  McBride,  3 
Ham.  (Ohio,)  B.  S40. 
^  Saunders  t;.  Annesley,  2  Sch.  &  Lefr.  R.  101. 

*  Daniel  v.  North,  II  East,  R.  871. 

*  Derereuz  v.  Duke  of  Norfolk,  1  Price,  B.  S47. 
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dence,  whether  or  not  the  owner  of  the  land  had  any  knowledge 
of  what  passed,  the  inference  to  be  drawn  must,  in  a  peculiar 
degree,  depend  on  the  nature  of  the  accompanying  facts ;  and  the 
presumption  in  favor  of  a  grant  will  be  more  or  less  probable  that 
those  facts  could  not  have  existed  withoUt  the  consent  of  the 
owner  of  the  land.  The  circumstances  proved  in  the  present  case 
were  sufficient  to  leave  to  a  jury,  as  circumstances  from  which  the 
knowledge  of  the  owner,  and  his  acquiescence  on  the  supposition 
of  a  preceding  grant,  might  fairly  be  presumed."  ^  In  an  action 
for  the  disturbance  of  a  water  privilege,  and  in  a  fact  of  any  ease- 
ment, the  enjoyment  may  be  shown  not  to  have  been  adverse,  by 
evidence  that  the  party  has  not  been  in  possession  of  the  premises 
to  which  the  privilege  or  easement  is  attached ;  and  that  he  has 
had  no  knowledge  of  it.  With  such  evidence,  if  a  tenant  for  term 
of  years,  or  for  life,  permits  another  to  enjoy  an  easement  on  the 
estate  for  twenty  years  or  upwards,  and  the  particular  estate  then 
determines,  the  enjoyment  will  not  affect  him  who  has  the  inherit- 
ance in  remainder  or  reversion.  Therefore,  he  who  has  the 
inheritance  may  dispute  the  right  to  the  easement,  and  the  length 
of  possession  will  be  no  obstacle  to  his  claim.  The  principle 
undoubtedly  is,  that  as  the  tenant  is  incompetent  to  bind  the 
landlord,  by  his  own  positive  act,  so  he  cannot  bind  by  his  inaction 
or  forbearance  ;  unless  knowledge  and  acquiescence  on  the  part  of 
the  landlord  or  remainder-man  appear  to  the  satisfaction  of  the 
jury  ;  or  the  case  be  such,  that  the  tenant,  or  remainder-man  him- 
self, would  be  particularly  interested  in  resisting  encroachment.^ 
But  the  mere  enjoyment  of  an  easement,  being  the  exercise  of  a 
right,  cannot  amount  to  a  disseisin  of  the  owner  of  the  land  to 
yhich  the  easement  is  annexed.^ 

416.  As  to  the  general  law  of  adverse  possession  in  the  State  of 
New  York,  it  will  be  found  condensed  and  stated  with  admirable 
precision  by  the  Revised  Statutes  of  that  State,  and  very  much  in 
conformity  to  what  had  been  previously  settled  by  its  own  local 
judicial  tribunals  ;  ^  and  like  enactments  form  a  part  of  the  statute 
law  of  Wisconsin,^  which  is  evidence  that  they  are  alike  adapted 

1  Qraj  u.  BoDd,  2  Br.  &  Blng.  R.  667. 

^  1  Bradbary  v.  Grinsell,  cited  in  Wms.  Saund.  175,  n.  (d) ;  Barker  v.  Bichaidson, 
4  B.  &  Aid.  R.  578. 
>  Stetson  V.  Veaaie,  2  Fairf.  (Me.)  B.  408. 
^  See  Appendix,  p.  Iviii.  et.  teq. 
*  See  Appendix,  p.  cxxxiil.  et  ieq. 
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to  old  and  densely  inhabited  and  to  new  and  thinly  inhabited  Ter- 
ritories. In  ejectment,  brought  in  the  State  of  New  York,  as  a 
substitute  for  a  writ  of  right,  to  enforce  a  claim  which  accrued 
before  the  Revised  Statutes  went  into  effect,  an  adverse  possession 
of  twenty-five  years  must  be  shown,  in  order  to  bar  the  action ; 
but  otherwise,  if  the  case  be  one  in  which  a  writ  of  right  could  not 
have  been  maintained.^ 

417.  We  would  next  invite  attention  to  the  late  English  statute, 
which  has  been  hitherto  several  times  the  subject  of  reference  and 
partial  comment,  —  the  statute  of  3  and  4  Will.  IV.  c.  27.  Great 
practical  difficulty,  say  the  English  real-property  commissioners, 
has  arisen,  in  determining  what  is  adverse  possession,  and  when  it 
shall  be  considered  to  have  begun.  This  must  generally  be  left 
as  a  question  of  fact  for  the  jury  ;  but  there  are  some  rules  of  law, 
prcesumptiones  Juris  et  dejure,  which  absolutely  prevent  the  posses- 
sion from  being  considered  adverse,  and  the  expediency  of  which 
is  very  questionable,  as  they  do  not  seem  necessary  for  preserving 
rightful  claims,  and  they  greatly  impair  the  healing  tendency  of 
the  statutes  of  limitation.  One  of  these  rules  is,  that  a  possession 
which  began  rightfully  cannot  be  considered  as  having  become 
wrongful,  that  is,  adverse,  as  against  the  rightful  owner,  by  being 
merely  continued  after  the  right  of  the  party  in  possession  has 
determined.  To  the  commissioners,  it  appeared  that  it  should  be 
open  to  a  jury  to  find,  that  adverse  possession  began  from  the 
determination  of  the  rightful  estate  of  the  party .^  Where  a  feme 
sole,  seised  in  fee,  married,  and  she  and  her  husband  ceased  to  be 
in  possession  or  enjoyment  of  the  land,  and  went  to  reside  at  a  dis- 
tance from  it ;  and  they  both  died  at  times  which  were  not  shown 
to  be  within  forty  years  from  their  ceasing  to  occupy ;  and  the 
wife's  heir  at  law  brought  ejectment  against  the  person  in  posses- 
sion within  twenty  years  of  the  husband's  death,  and  within  five 
years  of  the  passing  of  the  statute  3  and  4  Will.  IV.,  but  more 
than  forty  years  after  the  husband  and  wife  had  ceased  to  occupy, 
it  was  held  that  the  heir  at  law  was  barred  by  the  17th  section  of 
that  statute,  though  it  did  not  appear  when  or  how  the  defendant 
came  into  possession.  By  Lord  Denman :  '^  The  fact  being  clear 
that  within  the  terms  of  3  and  4  Will.  IV.  c.  27,  s.  3,  the  plain- 
tiff's mother  was  dispossessed,  or  discontinued  the  possession,  or 

1  Cole  V.  Imo,  6  Hill,  (N.  Y.)  R.  634;  [WiUson  v,  Betts,  4  Denio,  (N.  Y.)  201.] 
'  Beport  of  Bed  Property  CommUBioners,  p.  47. 
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receipt  of  the  rents  above  forty  years  before  the  action  brought, 
the  action  is  clearly  barred  by  section  17  of  the  same  statute. 
Some  argument  was  raised  on  the  question  whether  the  possession 
was  adverse  or  not ;  but  the  terms  of  that  clause  are  unequivocal, 
and  one  of  its  objects  was  to  avoid  the  necessity  of  inquiring  into 
facts  of  so  ancient  a  date."  ^ 

418.  The  mere  fact  of  possession  by  one  claiming  no  title  to  the 
premises,  it  has  appeared,  is  no  disseisin  of  the  rightful  owner ; 
and  the  latter  may  therefore  convey  or  devise,  notwithstanding 
statutes  for  the  prevention  and  punishment  of  champerty,  Ac.^ 
But  that  the  deed  of  a  disseisee,  during  the  continuance  of  the  dis^ 
seisin,  is  inoperative  to  convey  a  title,  has,  in  a  very  modern  case, 
been  declared  a  familiar  principle  of  the  common  law,  which  cannot ' 
be  controverted.*  It  is  inoperative,  however,  only  as  against  the 
disseisor,  or  person  holding  adversely,  and  others  afterwards  com- 
ing in  under  him ;  and,  in  respect  to  all  the  rest  of  the  world,  it  is 
operative,  and  passes,  therefore,  the  grantor's  title.  Accordingly, 
if,  after  such  deed,  the  person  who  held  adversely  voluntarily 
abandon  the  possession,  the  grantee  may  enter  and  enjoy  the  land ; 
or,  if  a  stranger  enter,  the  grantee  may  bring  ejectment,  and  oust 
him.  But  if  the  adverse  holder  continue  in  possession  after  the 
deed,  the  grantor  is  the  only  person  who  can  sue  for  the  land ;  and 
a  recovery  by  him  will  enure  to  the  benefit  of  the  grantee.  It  may 
indeed  be  laid  down  as  a  maxim  in  the  law,  that  a  title  whichonce 
existed  must  continue  to  reside  somewhere ;  it  cannot  be  annihi- 
lated.^ Such  adverse  possession  will  not,  however,  afifect  the  deed, 
if  it  appear  that  both  the  grantor  and  the  adverse  claimant  were 
under  an  equitable  title  to  convey.  The  statute  of  maintenance 
was  intended  for  the  benefit  of  adverse  claimants ;  and  they  can 
renounce  the  benefit  of  it.    A,  being  the  owner  of  a  farm,  exe- 

1  Corbyn  dem.  Branston,  3  Adol.  &  Ell.  B.  63 ;  and  3  Eog.  Com.  Law  R.  SO ;  and 
4  Nov.  &  Man.  R.  664.  And,  for  farther  decisions  on  this  subject,  under  the  imp9rtant 
statute  of  3  and  4  Will.  IV.,  and  the  construction  given  it,  see  Appendix,  from  p.  xziii. 
to  p.  xxxi. 

3  Jackson  v,  Todd,  2  Caines,  (N.  Y.)  R.  153. 

*  Parker  v.  Proprietors  of  Locks  and  Canals,  3  Met.  (Mass.)  R.  9S.  And  see  Brad- 
street  V.  Huntingdon,  5  Peters,  (U.  S.)  R.  402. 

^  Livingston  v.  Proseus,  2  Hill,  (N.  T.)  R.  526;  Jackson  v.  Brinckerhoff,  3  Johns. 
(N.  Y.)  Cas.  101 ;  Jackson  v.  Vandenburg,  1  Johns.  (N.  Y.)  R.  159 ;  Williams  v.  Jack- 
son, 5  Id.  489  ;  Jackson  v,  L^^gett,  7  Wend.  (N.  Y.)  R.  377.  [In  Illinois,  a  deed  of  a 
grantor  of  land  held  adversely  against  him  will  convey  all  his  rights,  but  will  not  operate 
to  stop  the  running  of  the  statute.    Shortall  v.  Hinckley,  31  III  219.] 
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ciited  a  4eed  to  B^  intending  thereby  to  convey  the  whole  ;  but,  by 
means  of  a  mistake  in  the  description,  the  deed  only  conveyed 
about  one  third  of  the  farm.  B  took  possession,  and  executed  a 
mortgage,  intending  that  it  should  cover  the  whole  farm,  but 
which,  in  fact,  contained  a  description  copied  from  the  deed.  The 
mortgage  was  assigned  to  D,  and  foreclosed,  he  becoming  the  pur- 
chaser. Some  time  afterwards  D  discovered  the  mistake  in  the 
deed  and  mortgage,  and  requested  A  and  B  to  correct  it,  threaten- 
ing to  file  a  bill  against  them  if  they  refused.  B  said  he  would 
abide  by  whatever  A  thought  proper  to  do  in  the  matter;  where- 
upon the  latter  executed  to  D  a  quitclaim  deed  of  the  whole  farm, 
B  being  still  in  possession.  It  was  held  that  D  acquired  a  title  to 
the  whole  farm.^ 

1  Cameron  v,  Irwin,  5  Hill,  (N.  Y.)  B.  272.  The  purchaser  of  an  eqnitj  of  redemp- 
tion, sold  by  the  sheriff  on  execution,  obtains  by  the  sale  a  seisin  of  the  land,  unless  the 
mortgagor  is  disseised  at  the  time  of  the  sale,  in  which  case  he  obtains  only  a  right  of 
entry ;  and,  in  order  to  maintain  a  writ  of  entry,  counting  upon  his  own  seisin,  1)0  most 
actually  enter.  Foignard  v.  Smith,  6  Pick.  (Mass.)  R.  172.  The  old  cases  with  regard 
to  maintenance  and  champerty  go  further  than  would  now  be  sustained  in  courts  of 
equity.    Baker  v.  Whiting,  8  Sumn.  (Cir.  Co.)  R.  476. 
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CHAPTER   XXXII, 

OOTBNANOT. 

419.  An  estate  in  joint-tenancy  is  where  lands  or  tenements  are 
granted  to  two  or  more  persons,  to  hold  in  fee-simple,  fee-tail,  for 
life,  for  years,  or  at  will.^    An  estate  given  to  a  number  of  per- 

•  sons,  without  anj  restriction  or  explanation,  will,  at  common  law, 
be  construed  a  joint-tenancj  ;  for  every  part  of  the  grant  can  take 
effect  only  by  considering  the  estate  equal  in  all.^  Joint-tenants 
are  said,  in  technical  language,  to  be  seised,/)^  my  et  per  tout; 
that  is,  each  of  them  has  the  entire  possession,  as  well  of  every 
part  as  of  the  whole  ;  or,  no  one  can  be  exclusively  seised  of  one 
acre,  and  his  companion  of  another ;  each  having  an  undivided 
moiety  of  the  whole,  and  not  the  whole  of  an  undivided  moiety. 
The  seisin  and  possession  of  one  joint-tenant,  then,  being  the  seisin 
and  possession  of  the  ^ther  or  others,  one  can  never  be  disseised 
by  another,  without,  in  the  language  of  the  books,  an  actual  atiater,^ 
And  hence,  the  mere  fact  of  uninterrupted  possession  of  one  joint- 
tenant,  or  an  uninterrupted  possession  which  implies  no  expulsion 
of  the  other,  is  not  adverse.^ 

420.  An  e9tate  in  common  is  one  which  is  held  by  two  or  more 
persons  by  unity  of  possession,  who  may  acquire  their  estate  by 
purchase,  and  hold  by  several  and  distinct  titles,  as  well  as  by  title 
derived  at  the  same  time,  by  the  same  deed  or  will.  It  differs 
from  a  joint-tenancy,  in  which  there  is  both  unity  of  title  and  unity 

1  2  Black.  Com.  179. 

'  The  dutinguishing  incident  of  this  estate  is  the  right  of  snryirorehip,  or  jti$  aecn- 
acendi;  and,  at  common  law,  the  entire  tenancy  or  estate,  npon  the  death  of  any  one  of 
the  joint-tenants,  went  to  the  survivors,  and  so  on  to  the  last  survivor,  who  took  an 
estate  of  inheritance.  This  right  of  survivorship  has  been  abolished  in  most  of  the 
States  in  this  country.  Griffith,  Ann.  Law  Beg. ;  4  Kent,  Com.  359 ;  1  Swift's  Dig. 
102;  I  Bouv.  Law  Diet.  523. 

>  1  Litt  288 ;  2  Cruise,  Dig.  497  ;  Beading  t^.  Bawsteme,  2  Salk.  B.  422 ;  Martin  v. 
Smith,  5  Binn.  (Penn.)  B.  22. 

*  [Brooks  V.  Towle,  14  N.  248.  But  a  grantee,  by  conveyance  from  one  of  two  joint 
owners  of  land,  after  possession  taken,  holds  adversely  to  the  other  joint  owner.  Lar- 
man  v.  Huey,  13  B.  Mon.  (Ky.)  436.] 
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of  time.    Like  a  joint-tenant,  a  tenant  in  common  can  never  be 
disseised  but  by  an  actual  ouster.^ 

421.  An  estate  in  coparcmary  is  an  estate  of  inheritance  in  lands 
which  descend  from  the  ancestor  to  two  or  more  persons,  who  are 
called  coparceners  or  parceners.  In  England,  the  term  is  applied 
to  cases  only  where  land  descends  to  females,  for  the  want  of  a 
male  heir.  In  this  country,  estates  generally  descend  to  all  the 
children  equally  ;  and  whatever  there  may  be  of  technical  distinc- 
tion between  coparcenary  and  estates  in  common  may  be  consid- 
ered as  essentially  extinguished  in  the  United  States.^  The  same 
general  doctrine,  therefore,  in  respect  to  adverse  possession,  as  be- 
tween coparceners,  applies,  that  applies  as  between  tenants  in  com- 
mon, and  as  between  joint-tenants  ;  and  one  heir,  notwithstanding 
his  entry  as  heir,  may  afterwards,  by  disseisin  of  his  coheirs,  ac- 
quire an  exclusive  possession,  upon  which  the  statute  will  run 
against  his  coheirs.^ 

^  See  aathorities  last  above  cited ;  and  Hoffsetter  v.  Boonville,  S  Mis.  R.  276 ;  Cani- 
thers  V.  Danning,  3  Serg,  &  Rawle,  (Penn.)  R.  381 ;  Doolittle  v,  Blakesley,  4  Day, 
(Conn.)  R.  473;  Barnitz's  Lessee  v.  Casey,  Cranch,  (U.  S.)  B.  457.  Devise  of  a 
moiety  of  a  tract  of  land  to  be  taken  off  tbe  side  nearest  the  testator's  brother,  and  the 
other  moiety  to  another,  the  devisees  are  not  tenants  in  common.  Frederick  v.  Gray, 
10  Serg.  &  Rawle,  (Penn.)  R.  182.  If  a  person  purchases  land  nnder  an  agreement 
that  another  shall  be  equally  concerned,  he  will  be  considered,  in  equity,  as  holding  for 
himself  and  the  other  as  tenants  in  oommon.  Stewart  v.  Brown,  2  Serg.  &  Rawle, 
(Penn.)  R.  461. 

>  4  Kent,  Com.  362;  1  Bouv.  Law  Diet.  522. 

*  Ricard  o.  Williams,  7  Wheat  (U.  S.)  R.  59;  Her  t^.  Ronth's  Heim,  3  How.  (Miss.) 
R.  276;  [Means  et  cd.  v.  Welles  ef  a/.,  12  Met.  (Mass.)  357  ;  Caperton  v.  Gregory,  11 
Gratt.  (Va.)  505;  Miller's  Appeal,  3  Grant,  (Penn.)  247.]  In  New  York,  under  the 
former  practice  in  ejectment,  judgment  passed  against  the  casual  ejector  (John  Stiles), 
unless  the  tenant  eame  in  and  entered  into  the  consent  rule,  by  which  he  was  obliged  to 
confess  lease,  entry,  and  ouster.  If  he  claimed  only  an  undivided  interest  in  the  prem- 
ises, as  coparcener,  joint-tenant,  or  tenant  in  oommon,  he  was  permitted,  on  showing 
that  fact  to  the  court,  and  that  there  had  been  no  ouster,  to  enter  into  a  special  consent 
rule,  admitting  the  lessor's  title  as  to  the  undivided  part,  and  was  excused  from  confess- 
ing cutter  to  the  extent  of  such  conceded  interest,  leaving  that  question  to  be  litigated  on 
the  trial.  The  Revised  Statutes  have  abolished  the  consent  rule,  and  it  is  now  provided 
that  it  shall  not  be  necessary,  on  the  trial,  for  the  defendant  to  confess,  nor  for  the  plain- 
tiff to  prove  lease,  entry,  and  ouster,  except  where  the  action  is  brought  by  one  or  more 
tenants  in  oommon,  or  joint-tenants,  agaist  their  ootenants ;  in  which  case  the  plaintiff, 
in  addition  to  other  necessary  proof,  is  required  to  show  an  actual  ouster,  or  some  other 
act  amounting  to  a  total  denial  of  his  right  as  such  cotenant.  Both  from  the  former 
practice  in  ejectment,  and  from  the  language  of  the  Revised  Statutes,  before  the  plaintiff 
can  now  be  called  upon  to  prove  an  ouster,  the  defendant  must  make  out,  on  the  trial, 
that  he  is  a  cotenant  with  him  of  the  premises ;  and  it  is  only  when  that  relation  is 
shown  to  exist  that  proof  of  ouster  becomes  necessary.    Nor  does  the  feet,  that  the 
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422.  Lord  Hobart  reports  it  to  have  been  laid  down  bj  the 
Court  of  Common  Pleas,  in  12  James,  that  the  entry  of  one  tenant 
in  common  might  be  in  three  ways :  either  in  the  name  of  herself 
or  her  fellow ;  or  generally,  which  shall  always  be  taken  according 
to  right,  as  being  under  construction  of  law,  and  therefore  lawful ; 
or,  lastly,  entry  claiming  all  expressly,  which  cannot  dispossess  her 
fellow,  for  her  possession  is  over  all  lawful,  as  well  before  as  after 
such  claim,  so  that  there  is  no  possession  altered  by  such  claim. 
Tlien  a  sole  claim  without  more^can  never  change  the  possession  ; 
and,  without  a  change  of  possession,  it  remains  as  before.^  This 
authority  shows  that  a  tenant  in  common,  like  a  joint  tenant,  can 
never  be  disseised  by  his  cotenant,  but  by  an  actual  ouster.' 

423.  The  possession  of  one  coparcener,  like  the  possession  of 
one  tenant  in  common,  is,  as  before  mentioned,  also  the  possession 
of  his  companion.    In  a  writ  of  error,  from  the  Court  of  King's 

plaintiff  is  seeking  to  recover  an  andinded  interest  only,  devolve  upon  him  the  necessity 
of  this  proof;  for  it  hj  no  means  follows  that  the  defendant  owns  the  other  portion,  or  any 
part  of  it.  The  defendant  being  in  the  possession  and  occupation  of  the  whole,  the  pre- 
sumption, in  the  absence  of  any  otiier  proof  to  the  contrary,  is,  that  he  holds  in  hostility 
to  the  plaintiff,  —  that  he  claims  tide  to,  and  possession  of,  every  part  and  parcel  of  the 
premises.  The  burden,  therefore,  lies  upon  him  to  make  out  the  fact  of  a  tenancy  in 
common  or  joint-tenancy.  This  being  done,  the  presumption  of  law  arises  that  he  holds 
in  subordination  to  the  right  of  his  cotenant,  and  that  his  possession  is  the  possession  of 
both.  And  hence,  in  such  case,  the  propriety  and  necessity  of  some  evidence  that  he 
has  denied  the  plaintiff's  right,  before  he  shall  be  subjected  to  the  expenses  of  a  soit. 
2  N.  Y.  Rev.  Stat.  306 ;  and  opinion  of  the  court,  by  Nelson,  Ch.  J.,  in  Sharp  v.  Ingra- 
ham,  4  Hill,  (N.  Y.)  B.  116.  See  also  Siglar  v.  Van  Riper,  10  Wend.  (N.  Y.)  R. 
414 ;  Butier  o.  Phelps,  17  Id.  647  ;  QiUett  v,  Stanley,  1  Hill,  (N.  Y.)  R.  121.  In  Eng- 
land, an  action  of  ejectment,  founded  on  the  joint  demise  by  tenants  in  common,  cannot 
be  sustained.  Adams  on  Eject.  1S6.  This  mle  has  been  disregarded  here,  and  actions 
of  ejectment  founded  on  the  joint  demise  by  tenants  in  common,  have  been  sustained. 
The  principle  on  which  these  cases  proceed  is,  that  the  possession  of  tenants  in  common 
is  joint,  and  that  they  may  join  in  disposing  of  that  interest.  The  demise  alleged  in  the 
old  action  of  ejectment  was  of  a  possessory  interest,  and  no  more ',  and  such  right  only 
was  recovered.  But,  although  that  doctrine  may  be  sound  as  to  the  mere  right  of  pos- 
mmon,  of  tenants  in  common,  it  has  no  application  to  their  right  oi property.  They  have 
not,  as  joint-tenants  and  coparceners  have,  a  joint  right  of  property.  Their  freeholds 
are  several,  and  therefore  they  could  not,  at  common  law,  join  in  real  actions.  Cole  t^. 
Irvin,  6  Hill,  (N.  Y.)  R.  634.  And  see  also  Roscoe  on  Real  Actions,  7 ;  Jackson  v, 
Bradt,  2  Caines,  (N.  Y.)  R.  169 ;  Malcolm  v.  Rogers,  6  Cow.  (N.  Y.)  R.  188 ;  Doe  v, 
Butler,  3  Wend.  (N.  Y.)  B.  149. 

1  Snales  v.  Dale,  Hob.  B.  ISO. 

^  Reading  v.  Rawstome,  2  Salk.  422.  One  tenant  in  common  received  all  the  rents 
for  twenty-six  years.  In  an  ejectment  brought  by  the  other  tenant  in  common,  for  the 
recovery  of  his  moiety,  the  question  was  whether  this  possession  amounted  to  an  expnl- 
lion  of  the  companion.    Fairclaim  v.  Shackelton,  5  Barr.  2604. 
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Bench  in  Ireland  to  that  of  England,^  it  was  argued  for  the  defend- 
ant that  sixty-two  years'  sole  possession  hy  one  coparcener,  and  a 
fine,  were  a  bar  to  the  action  by  the  common  law ;  that  the  true 
state  of  the  law  was  this :  1.  If  both  enter,  there  must  be  an  actual 
ouster,  to  make  a  disseisin ;  2.  If  one  enters  generally,  and  takes 
the  profits,  this  is  no  disseisin ;  8.  If  one  enters  specially,  as  in  the 
present  case,  claiming  right  to  the  whole,  and  taking  the  whole 
profits,  this  is  a  disseisin ;  but,  after  his  death,  the  other  may 
enter,  unless  barred  by  the  statute  of  limitations ;  4.  If,  after  a 
special  entry,  one  by  feofifment  or  fine  destroys  the  coparcenary, 
and  takes  back  an  estare  in  fee,  and  dies,  the  entry,  of  the  other  is 
barred.  The  court  said  the  acts  of  ownership,  fine,  &c.,  made  an 
actual  ouster ;  so  that  the  statute  of  limitations  barred  the  plaintiff. 

424.  Upon  a  rule  to  show  cause  why  a  new  trial  should  not  be 
granted,^  Lord  Mansfield  reported  that,  from  the  year  1734,  one 
tenant  in  common  had  been  in  the  sole  possession  of  the  lands, 
without  any  claim  or  demai^d,  by  any  person  or  persons  claiming 
under  the  other  tenant  in  common ;  that  no  actual  ouster  was 
proved ;  but,  upon  the  circumstances,  he  had  left  it  with  the  jury 
to  say,  whether  there  was  not  sufficient  evidence  before  them  to 
presume  an  actual  ouster;  and,  supposing  there  was  an  actual 
ouster,  in  that  case  the  lessors  of  the  plaintiff  were  barred.  The 
jury  found  there  was  sufficient  evidence  to  {^resume  an  actual 
ouster.  After  the  case  had  been  argued.  Lord  Mansfield  said : 
"  It  is  very  true  that  I  told  the  jury  they  were  warranted  by  the 
length  of  time  in  this  case  to  presume  an  adverse  possession  and 
ouster,  by  one  of  the  tenants  in  common,  of  his  companion  ;  and  I 
am  still  of  the  same  opinion.  Some  ambiguity  seems  to  have 
arisen  from  the  term  acttuU  ouster;  as  if  it  meant  some  act  accom- 
panied with  real  force,  and  as  if  turning  out  by  the  shoulders  were 
necessary.  But  that  is  not  so.  A  man  may  come  in  by  rightful 
possession,  and  yet  hold  over  adversely  without  a  title.  If  he  does, 
such  holding  over,  under  circumstances,  will  be  equivalent  to  an 
actual  ouster." 

425.  The  possession  of  one  tenant  in  common  eo  nominey  as  ten- 
ant in  common,  it  was  asserted  by  Lord  Mansfield,  in  the  above 

^  Dayenport  v.  Tyrrell,  1  Black.  R.  675.  [Mere  acts  of  ownership  by  one  heir  do  not 
oonstitate  adyerse  possession  of  his  co-heir.  There  mnst  be  a  daim  of  exdasive  right. 
Gilkey  v.  Peeler,  28  Texas,  663.] 

^  Doe  V.  Prosser,  Cowp.  B.  217. 


430  LIMITATIONS  OF  ACTIONS,  ETC.  [OHAP.  XXXIL 

case,  can  never  bar  his  companion,  because  such  possession  is  not 
adverse  to  the  right  of  his  companion,  but  in  support  of  their  com- 
mon title  ;  and,  by  paying  him  his  share,  he  acknowledges  him  to 
be  coteuant.  Nor,  indeed,  is  a  refusal  to  pay  of  itself  sulBScient, 
without  denying  his  title.  But  if,  upon  demand  of  the  cotenant 
of  his  moiety,  the  other  denies  to  pay,  and  denies  the  title,  and 
continues  in  possession,  such  possession  is  adverse,  and  ouster 
enough. 

426.  The  above  construction  of  Lord  Mansfield,  as  to  what  is 
equivalent  to  an  ouster  of  one  tenant  in  common  by  his  cotenant, 
or,  in  other  words,  what  is  an  adverse  possession  of  a  cotenant, 
is  supported  by  the  opinion  of  Lord  Kenyon.^  Prima  facie^  he 
says,  the  possession  of  one  tenant  in  common  was  that  of  the 
other ;  and  every  case  and  dictum  in  the  books  was  to  that  effect. 
But  it  might  be  shown  that  one  of  them  had  been  in  possession, 
and  had  received  the  rents  and  profits  to  his  own  use,  without 
account  to  the  other ;  or  that  the  other  had  acquiesced  in  this  for 
such  a  length  of  time  as  might  induce  a  jury,  under  all  the  cir- 
cumstances, to  presume  an  actual  ouster  of  his  companion ;  and 
there  the  line  of  presumption  ended.' 

427.  Where  A  was  seised  in  fee  of  an  undivided  moiety  of  an 
estate,  devised  the  same  (by  will  made  some  years  before  her 
death)  to  her  nephew  and  two  nieces,  as  tenants  in  common, 
one  of  the  nieces  died  in  the  lifetime  of  A,  and  left  an  infant 
daughter.  A,  by  another  will,  intended  to  have  devised  the 
moiety  to  the  nepliew  and  surviving  niece,  and  the  infant  daugh- 
ter of  the  deceased  niece ;  but  this  will  was  never  executed. 
After  A's  death,  the  nephew  and  surviving  niece  covenanted  to 
carry  the  unexecuted  will  into  execution,  and  to  convey  one  third 
of  the  moiety  to  a  trustee  upon  trust  to  convey  the  same  to  the 
infant,  if  she  attained  the  age  of  twenty-one ;  or  to  her  issue,  if 
she  died  under  twenty-one  and  left  issue ;  or,  otherwise,  to  the 
nephew  and  niece  in  equal  moieties.  No  conveyance  was  exe- 
cuted in  pursuance  of  the  deed.  The  rents  of  the  third  were 
received  by  thie  trustee,  for  the  use  of  the  infant  during  her  life- 
time. An  ejectment  having  been  brought  by  the  devisee  of  the 
nephew  more  than  twenty  years  after  his  death,  but  less  than 

^  Peaceable  t*.  Read,  1  East,  R.  568. 

3  See  also  Taylor  ex  dem.  Atkyns  v.  Horde,  1  Borr.  B.  Ill ;  and  Doe  v.  HelUngs,  11 
East,  B.  49. 
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twenty  years  after  the  death  of  the  infant,  it  was  held,  that  there 
was  no  adverse  possession  until  the  death  of  the  infant.^ 

428.  But,  where  lands  were  devised  to  a  number  of  persons  as 
tenants  in  common,  and  it  was  verbally  agreed  between  them  that 
one  of  them  should  give  up  his  share,  for  a  certain  compensation, 
to  the  other  devisees,  who  thereupon  entered  upon  his  share,  and 
excluded  him  from  the  possession,  it  was  held  to  be  a  disseisin  of 
such  devisee.^ 

429.  The  doctrine  of  adverse  possession,  as  between  cotenants, 
has  been  fully  discussed  by  Mr.  Justice  Story,  in  Prescott  v,  Nev- 
ers.^  In  that  case,  the  defendant  had  a  deed  of  the  whole  estate, 
but  his  title  was  only  valid  as  to  an  undivided  quarter  part,  in  com- 
mon with  the  others.  But  he  made  an  actual  entry  into  the  whole, 
and  claiming  the  whole  in  fee.  His  acts  of  ownership,  it  was 
held,  ^^  were  such  as  amounted  to  a  disseisin  of  the  cotenants ; 
for  he  entered  as  sole  owner,  and  his  possession  was  openly  and 
notoriously  adverse  to  them."  It  was  further  said  by  the  learned 
judge,  that  ^^  there  can  be  no  legal  doubt,  that  one  tenant  in  com- 
mon may  disseise  another.  The  only  difference  between  that  and 
other  cases  is,  that  acts  which,  if  done  by  a  stranger,  would  per 
86  be  a  disseisin,  are,  in  the  case  of  tenancies  in  common,  sus- 
ceptible of  explanation,  consistently  with  the  real  title.  Acts  of 
ownership  are  not,  in  tenancies  in  common,  necessarily  acts  of 
disseisin.  It  depends  upon  the  intent  with  which  they  are  done, 
and  their  notoriety."  This  was  considered  a  sound  distinction  by 
the  Supreme  Court  of  Massachusetts  in  a  similar  case,  in  which 
the  decision  was  accordingly.^  The  English  authorities  cited 
by  Chancellor  Jones,  in  Clapp  v.  Bromaghan,^  fully  support  the 
distinction.  So  in  Jackson  v.  Tibbetts,  in  New  York,^  possession 
by  one  tenant  in  common  will  not  per  %e  constitute  an  adverse 
possession  against  his  cotenants;  but  where,  by  some  notorious 
act,  he  claims  an  exclusive  right,  though  it  be  under  a  title  which 
is  void,  the  statute  will  run  from  the  time  of  such  claim.     So  has 

1  Doe  0.  Hulse,  3  Barn,  k  Crees.  757. 

s  Leonard  v.  Leonard,  10  Mass.  R  231.    And  see  Bojd  v,  Grayes,  4  Wheat.  (U.  S.) 
R.  513. 
'  Prescott  V.  Neyers,  4  Mason,  (Cir.  Co.)  B.  334. 

*  Parker  v.  Proprietors  of  Locks,  &c.,  3  Met.  (Mass.)  B.  101. 
>  Clapp  V,  Bromaghan,  9  Cow.  (N.  T.)  R.  530. 

*  Jackson  v.  Tibbetts,  9  Cow.  (N.  Y.)  B.  24.    And  see  also  Jackson  v.  Moore,  6  Id. 
706,  and  Catlln  v.  Kidder,  7  Yt  B.  12. 
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been  the  same  distinction  laid  down  bj  the  Supreme  Court  of  the 
United  States,  in  Bicard  v.  Williams ;  ^  in  which  the  court  say, 
^^  an  ouster  or  disseisin  is  not,  indeed,  to  be  presumed  from  the 
mere  fact  of  sole  possession  ;  but  it  may  be  proved  bj  such  pos- 
session accompanied  with  a  notorious  claim  of  exclusive  right."  ' 
To  make  a  possession  of  tenant  in  common  adverse  as  against  the 
other,  it  is  not  necessary  that  notice  should  be  given  of  the  adverse 
intent ;  but  the  intent  must  be  manifested  by  outward  acts  of  an 
unequivocal  kind.^  The  relation,  in  fact,  between  tenants  in  com- 
mon is,  in  principle,  very  similar  to  that  between  lessor  and 
lessee ;  the  possession  of  one  is  the  possession  of  the  other ;  but 
if  one  oust  the  other,  or  denies  his  tenure,  his  possession  becomes 
adverse ;  and  so  of  a  trustee  or  mortgagee.^  It  is  from  the  nature 
of  the  estate,  that  a  tenant  in  common  of  land,  in  the  enjoyment 
of  his  rights,  must  necessarily,  prima  facie^  be  in  possession  of  the 
whole.* 

480.  In  the  case  of  Parker  v.  Proprietors,  &c.,  in  Massachu- 
setts, already  referred  to,  it  was  held,  that  where  part  of  several 
tenants  in  common  of  land  convey  their  shares  thereof  by  deeds 
to  A,  who  afterwards  executes  to  B  a  deed  of  the  whole  estate, 
and  6  enters  claiming  the  whole,  and  disseises  the  cotenants,  and 
then  conveys  the  whole  estate  to  G,  who  also  enters  claiming  the 
whole,  and  the  cotenants  then  make  a  deed  of  their  shares  of  the 
land  to  D,  and  he  impleads  C  in  a  writ  of  entry,  G  is  not  estopped 
by  the  deeds  of  A  to  set  up  a  title  by  disseisin.  And  that  if  one 
tenant  in  common  executes  a  deed  of  the  entire  estate,  and  the 
grantee  causes  the  deed  to  be  recorded,  and  enters  into  possession 
claiming  title  to  the  entirety,  and  openly  exercises  acts  of  owner- 

1  Ricard  v.  Williams,  7  Wheat  (U.  S.)  R.  121.  And  see  Lord  v,  Gordon,  8  H.  & 
McHen.  (Md.)  254.  Where  both  parties  enter,  by  descent  from  the  same  common  an- 
cestor, a  color  of  title  by  virtae  of  such  descent  cannot  be  set  up  by  one  against  the 
other,  whatever  may  be  the  effect  of  a  descent  in  any  other  case,  which  the  court  does 
not  decide.  Midford  v.  Hardinson,  3  Murph.  (N.  C.)  R.  166.  And  see  Widiam  v. 
Perkins,  2  Qreenl.  (Me.)  R.  400. 

'  See  also  Cullen  v.  Motzer,  IS  Serg.  &  Rawle,  (Penn.)  R.  156,  and  Higbee  v.  Rice, 
5  Mass.  R.  352 ;  Jackson  v.  Brink,  5  Cow.  (N.  Y.)  R.  488 ;  [Iddings  v.  Calmes,  2 
Grants  (Penn.)  88;  Warfield  v.  Lindell,  30  Mis.  (9  Jones,)  272;  Challefonx  v.  Da- 
charme,  8  Wis.  287. 

*  Lodge  V,  Patterson,  3  Watts,  (Penn.)  R.  77 ;  Gillespie  i^.  Osborn,  3  A.  E.  Marsh. 
(Ky.)  R.  77. 

*  Willison  V.  Watkins,  3  Peters,  (U.  S.)  R.  51. 

*  Knox  v.  SiUoway,  1  Fairf.  (Me.)  R.  201 ;  Allen  v.  Hall,  M'Cord,  (S.  C.)  R.  131. 
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ship,  it  is  a  disseisin  of  the  cotenants,  and  they  cannot  subsequently 
pass  their  portion  of  the  estate  by  a  deed  to  a  third  person. 
Where  one  of  two  tenants  in  common  of  land  conveyed  the  whole 
estate  to  A  by  a  deed  of  warranty,  and  A  entered,  claiming  title 
to  the  whole,  and  on  being  requested  by  the  cotenant  to  give  up  a 
moiety  thereof,  refused  so  to  do,  and  declared  that  he  would  stand 
a  lawsuit  before  he  would  give  it  up,  it  was  held  that  there  was 
an  ouster  of  the  cotenant,  which  entitled  him  to  maintain  a  writ 
of  entry  against  A.^  In  such  case,  it  has  been  held  in  Pennsyl- 
vania, that  the  possession  of  the  grantee  for  the  time  limited  by 
the  statute  will  bar  the  cotenant.  It  has  also  been  expressly  held, 
in  New  York,  that  where  one  of  several  tenants  in  common  con- 
veys the  entire  premises  held  in  conamon,  and  the  grantee  enters 
into  possession  under  the  conveyance,  claiming  title  to  the  whole 
premises,  such  possession  is  adverse  to  the  cotenants  of  the  grantor, 
and  consequently  at  the  expiration  of  the  period  of  limitation  they 
will  be  barred.^  Where  one  tenant  in  common,  after  the  deatli  of 
the  other,  put  up  his  interest  in  the  land  at  public  sale,  and  pur- 
chased it,  and  let  the  whole  tract  on  a  lease,  and  had  a  survey 
made  in  his  own  name,  and  received  the  rents  and  profits  beyond 
the  period  limited  by  the  statute,  a  recovery  by  the  heirs  of  his 
cotenant,  it  was  held,  was  barred.^  Where  lauds  were  devised  to 
a  number  of  persons  as  tenants  in  common,  and  it  was  verbally 
agreed  between  them  that  one  of  them  should  give  up  his  share 
for  a  certain  compensation  to  the  other  devisees,  who  thereupon 
entered  upon  his  share,  and  excluded  him  from  the  possessiod ;  it 
was  held  to  be  a  disseisin  of  such  devisee.^  But  a  person  who  has 
entered  by  permission  of  one  tenant  in  common  cannot  (a  parti- 
tion having  been  made)  set  up  an  adverse  title  in  bar  to  an  action 

^  Matey  V,  Marcy,  6  Met  (Mass.)  R.  360.  [No  notice  from  the  grantee  is  necessary 
to  set  the  statatein  motion.    Weisinger  v.  Murphy,  2  Head,  (Tenn.)  604.] 

3  Bogardus  v.  Trinity  Church,  4  Paige,  (N.  Y.)  Ch.  R.  178.  And  see  Jackson  v. 
Brink,  5  Cow.  (N.  Y.)  R.  488. 

*  Lodge  V,  Patterson,  3  Watts,  (Penn.)  R.  77. 

*  Leonard  v.  Leonard,  10  Mass.  R.  231 ;  [Peppard  v.  Deal,  9  Barr,  (Penn^  140.] 
V^here  there  has  been  a  tenancy  in  common,  if  the  tenants  in  possession  only  claim  the 
undivided  interest  which  was  held  by  their  immediate  grantors,  it  is  not  adverse  to  the 
remaining  part  of  the  title,  and  such  persons  cannot  avail  themselves  of  the  statute  of 
limitations.  Clymei^s  Lessee  v.  Dawkins,  8  How.  (U.  S.)  674.  But  if  the  occupants 
entered  into  possession  and  held  the  land  for  more  than  twenty  years  before  the  com- 
mencement of  the  suit»  by  a  purchase  and  claim  thereof  in  entirety  and  severalty,  and 
not  an  undivided  part  thereof  in  cotenancy,  it  is  an  adverse  possession,  and  the  statute 
of  limitation  is  a  good  plea.    Ibid. 

28 
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of  ejectment  by  the  tenant  in  common  to  whose  share  the  premises 
have  fallen.^ 

481.  It  was  held  by  C.  J.  Parsons,  that  ^^  if  one  cotenant  re- 
fuses and  forbids  the  entry  of  the  other,  and  tells  him  he  must  get 
his  possession  by  law,  and,  as  far  as  words  will  go,  turns  him  off,  it 
is  an  ouster."  '  In  accordance  with  this  position,  where  a  tenant  in 
common  refused  to  admit  his  cotenant  to  enter  on  the  land,  or  to 
suffer  his  agent  to  occupy,  denying  his  right,  and  retainmg  himself 
the  exclusive  possession,  it  was  held  to  be  ample  evidence  of  the 
ouster  of  his  companion.'  In  ejectment  by  one  tenant  in  common 
against  another,  it  is  a  sufficient  denial  by  the  defendant  of  the 
plaintiff's  right,  that  the  defendant  claims  the  whole  premises  as 
his  own,  that  he  has  offered  to  sell  the  same,  and  declares  that  the 
plaintiff  would  be  compelled  in  equity  to  execute  a  deed  given  by 
his  brothers  and  sisters  as  heirs  of  their  father,  in  compliance  with 
a  contract  made  with  the  grantor  of  the  defendant.^  The  refusal 
of  a  tenant  in  common  to  admit  the  right  of  his  cotenant  subse- 
quent to  the  demise  made  in  an  action  of  ejectment,  is  a  sufficient 
adverse  possession,  it  has  been  held,  in  North  Carolina,  to  infer  an 
ouster,  at  the  time  of  the  demise.^ 

482.  But  it  is  not  necessary,  in  order  to  prove  that  a  tenant  in 
common  has  claimed  the  whole  exclusively,  that  it  should  be 
proved  that  he  made  an  express  declaration  to  that  effect ;  for  it 
may  be  shown  clearly  by  acts,  as  well  as  words.^  Where  one  en- 
ters and  takes  the  profits  exclusively  and  continuously  for  a  long 
period  under  circumstances  which  indicate  a  denial  of  a  right  in 
any  other  to  receive  them,  as  by  not  accounting  with  the  acquies- 
cence of  the  other  tenants,  an  ouster  may  be  presumed,  in  this 
country,^  as  well  as  it  has  appeared  it  may  in  England,^  under  like 
circumstances.  This  is  a  question  which  has  been  learnedly  dis- 
cussed on  several  occasions  by  the  judges  in  Pennsylvania.   It  was 

1  Jackson  v.  Creal,  18  Jonns.  (N.  Y.)  B.  174. 

*  Qordon  v,  Feanon,  1  Maas.  R.  8S3. 

*  Bntckett  v.  Norcross,  1  Qnenl.  (Me.)  R.  89. 

«  Valentine  v.  Northrop,  18  V^end.  (N.  T.)  R.  404. 
^  Hargrave  v.  Powell,  2  Dev.  &  Batt  (N.  C.)  B.  97. 

*  Law  V,  Patterson,  1  Watta  &  Serg.  (Penn.)  R.  191 ;  Brackett  v,  Norcroas,  1  Greenl. 
(Me.)  R.  89;  [Simmons  v.  Nahant,  8  Allen,  (Mass.)  316 ;  Lefavonr  v.  Homan,  3  Allen, 
(Mass.)  854.] 

f  Frederick  v.  Graj,  10  Setg,  k  Rawle,  (Penn.)  R.  188. 

*  Peaceable  o.  Bead,  1  Baa^  R.  568,  died  cmte,  p.  481. 
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held  on  one  occasion  to  be  error  to  charge  the  JHry  that  a  receipt 
of  profits  merely  may  be  sufficient  to  found  a  legal  presumption  of 
actual  ouster.  But  such  receipt  for  a  great  length  of  time,  accord- 
ing to  Gibson,  G.  J.,  may  indeed  raise  not  only  a  legal  but  a  natu- 
ral presumption  of  it  passing  with  the  jury  for  what  it  is  worth , 
and  operating  no  further  than  it  happens  to  produce  actual  convic- 
tion of  the  fact.^  In  another  case  in  the  same  State  it  was  held, 
that  between  tenants  in  common  a  presumption  of  ouster  arises  in 
favor  of  one  who  has  been  in  the  exclusive  and  peaceable  posses- 
sion of  the  profits  for  the  time  limited  by  the  statute.'  But  noth- 
ing short  of  an  exclusive  perception  of  the  profits  would  justify  the 
court  in  submitting  to  a  jury  to  presume  an  ouster  or  disseisin  for 
the  purpose  of  defeating  an  action  of  partition.^  The  dictum  in 
Hart  V.  Gregg,^  that  a  claim  of  exclusive  right,  attended  by  a  re- 
ceipt of  all  the  profits,  is  insufficient  to  let  in  a  presumption  of 
ouster,  is  not  easily  maintainable  against  preceding  decisions  in 
Pennsylvania.* 

433.  It  has  been  laid  down  by  C.  J.  Marshall  as  the  opinion  of 
the  court,  that  a  silent  possession  of  one  cotenant,  accompanied 
with  no  act  which  will  amount  to  a  notice  to  his  cotenant  that  his 
possession  is  adverse,  ought  not  to  be  construed  into  an  adverse 
possession.^  Still,  he  did  not  probably  mean  to  deny  that  a  jury 
might  not  be  warranted  by  very  great  length  of  time  to  presume 

1  Bolton  V,  Hamilton,  2  Watts  &  Serg,  (Penn.)  B.  294. 

3  Mehafiy  v,  Dobbs,  9  Watts,  (Penn.)  B.  363.  In  relation  to  this  case,  it  was  said 
by  Gibson,  C.  J.,  in  Bolton  v.  Hamilton,  2  Watts  &  Sei^.  B.  299,  that  it  is  perhaps  not 
to  be  maintained,  that  a  jury  is  bound  to  raise  a  legal  presumption  of  ouster  from  an 
ezclnsiye  actual  possession  of  a  tenant  in  common. 

*  Galbreath  v.  Galbreath,  5  Watts,  (Penn.)  B.  146. 

*  Hart  V,  Gregg,  10  Watts,  (Penn.)  B.  190. 

*  Bolton  V,  Hamilton,  2  Watts  k  Serg.  (Penn.)  B.  299.  [The  owner  of  a  fiirm  died 
in  177S.  One  of  his  sons,  then  seventeen,  carried  on  the  farm,  liying  then  with  the  co- 
heirs, until  1793,  when  the  other  heirs  went  away,  and,  his  sisters  having  married,  he 
continued  in  possession  and  management  of  the  fiurm  till  his  death  in  1822,  without, 
however,  so  far  as  appeared,  ever  having  made  a  claim  of  title  to  the  whole  fiurm.  It 
was  held  that  he  acquired  no  title  by  adverse  possession.  Campbell  v.  Campbell,  13 
N.  H.  4S8.  If  one  tenant  mortgage  the  whole  estate,  it  is  not  conclusive  evidence  of 
an  ouster  of  his  cotenants.  Wilson  v.  CoUishaw,  13  Penn.  St  (1  Harris,)  276.  An 
undivided  interest  of  a  tenant  was  sold  on  execution  and  purchased  by  his  cotenant, 
and  it  was  held,  that  the  purchase  by  the  cotenant  was  an  admission  of  the  tenant's  in- 
terest which  prevented  him  from  claiming  title  under  the  statute  of  limitations.  Smith 
r.  Kincaid,  10  Humph.  (Tenn.)  73.] 

*  M*Clung  V.  Boss,  5  Wheat  (U.  S.)  B.  116 ;  [Villard  v.  Bobert,  1  Strobh.  (S.  C.) 
Iq.  898.] 
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an  adverse  possession.^  It  is  true,  say  the  Supreme  Court  of 
Massachusetts,  that,  if  a  tenant  in  common  continues  in  possession 
for  a  great  length  of  time,  without  interruption  or  claim  of  the 
other  tenants,  this  would  be  evidence  from  which  a  jury  would  be 
authorized  to  infer  or  presume  an  actual  ouster ;  and  so  on  similar 
evidence  a  grant  may  be  presumed.'  It  is  held  in  North  Carolina, 
that  the  sole  enjoyment  of  the  property  by  the  tenant  in  common 
is  not  of  itself  an  ouster  of  his  cotenant,  the  possession  of  one 
being  the  possession  of  all.  But  the  sole  enjoyment  for  a  great 
number  of  years,  without  claim  from  another  having  right,  and 
under  no  disability,  becomes  evidence  of  title,  and  raises  the  legal 
presumption  of  an  ouster.'  An  exclusive  and  uninterrupted  pos- 
session for  forty  year%  by  one  tenant  in  common,  it  has  been  held 
in  New  York,  will  authorize  a  jury  to  presume  an  ouster.^  It  has 
been  decided  in  Kentucky  that  a  possession  of  thirty-six  years, 
without  any  account  or  demand  set  up  by  the  cotenants,  was  suffi- 
cient to  presume  an  actual  ouster.^  In  a  case  in  Pennsylvania,  a 
plaintiff  who  was  entitled,  in  right  of  her  mother,  to  one-fourth 
part  of  the  remainder  in  fee  of  a  tract  of  land,  subject  to  the  life- 
estate  of  her  father  as  tenant  by  the  curtesy  of  the  whole,  received 
from  her  fiather  a  conveyance  in  fee  of  one  half,  having  previously 
entered  into  possession  of  one  end  of  the  tract,  cleared  a  portion  of 
it,  erected  buildings,  and  inclosed  it.  On  the  death  of  the  father, 
the  defendant,  a  brother  of  the  plaintiff,  took  possession  of  the  re- 
maining half  of  the  tract,  and  exercised  acts  of  ownership  over  it 
exclusively  of  the  plaintiff,  who  continued  to  hold  the  other  end  in 
severalty  for  forty  year%y  setting  up  no  claim  to  the  possession  of 
the  half  occupied  by  the  defendant.  Tliis  was  held  to  be  a  suffi- 
cient ouster,  and  that  the  plaintiff  was  consequently  barred  from 
recovering  her  interest  in  the  half  of  the  tract  occupied  by  the  de- 
fendant.^ A  and  B  were  tenants  in  common  by  agreement  and 
payment  of  equal  parts  of  the  purchase-money ;  B  was  in  posses- 
sion, and  died  ;  his  children  entered  and  occupied  it  as  their  own, 

^  According  to  the  opinion  of  Lord  Mansfield,  in  Doe  v.  ProBser,  Cowp.  R.  817,  cited 
anie,  p.  460,  461. 

'  Parker  v.  Proprietors  of  Locks,  &c  3  Met.  (Mass.)  B.  100. 

*  Thomas  v.  Garran,  4  Dey.  (N.  C.)  R.  223  ;  Cloud  v,  Webb,  Id.  990 

*  Jackson  ».  Whitbeck,  6  Cow.  (N.  Y.)  R.  682. 
ft  Chambers  v.  Pleak,  6  Dana,  (K7.)  R.  482. 

*  Gr^g  17.  Blackmore,  10  Watts,  (Penn.)  B.  192. 
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without  any  knowledge  of  the  title  of  A.    The  possession,  it  was 
held,  for  the  time  limited,  barred  the  claim  of  A.^ 

434.  As  one  cotenant  cannot  be  disseised  of  any  particular  part 
of  the  land,  unless  all  are  disseised,^  so  the  relinquishment  and 
yielding  up  to  one  of  several  tenants  in  common,  by  the  disseisor, 
after  a  disseisin  of  five  years,  of  all  the  right,  seisin,  possession,  and 
betterments  which  the  disseisor  had  in  and  to  the  proportion  of 
that  tenant  in  common  in  the  premises,  has  the  effect  to  put  aU  the 
tenants  in  common^  in  the  seisin  and  possession  of  their  shares  re- 
spectively, and  to  prevent  the  operation  of  the  statute  of  limita- 
tions against  any  of  them  prior  to  that  time.^  Where  there  were 
several  tenants  in  common  of  a  tract  of  land,  some  of  whom  were 
infants,  and  the  attorney  in  fact  of  the  guardian  of  the  infants 
made  known  their  claim  to  the  settler,  who  agreed  to  pay  the 
taxes  and  keep  possession  for  the  infants,  without  committing 
waste,  it  was  held  that  this  agreement  inured  for  the  benefit  of 
the  other  tenants  in  common,  so  as  to  prevent  the  statute  from 
running  against  them.^ 

435.  All  acts  done  by  one  tenant  in  common  are  to  be  done  for 
the  interests  of  all  the  cotenants,  and  in  conformity  to  their  rights, 
until  an  adverse  possession  is  notoriously  set  up  and  established  by 
competent  proofs.^  S.  gave  a  deed  of  release  of  his  interest,  as  a 
tenant  in  common  in  certain  premises  to  B. ;  at  the  time  of  the 
conveyance  W.  was  in  possession  and  seisin  of  the  premises,  claim- 
ing them  in  his  own  right,  by  virtue  of  a  purchase  under  a  tax 
sale.  W.  was  one  of  the  tenants  in  common  of  the  premises,  and 
was  the  agent  of  S.  and  the  other  proprietors.  Held  that  the  pur- 
chase of  W.  must  be  deemed  a  trust  for  the  benefit  of  S.  and  his 
grantee  B.,  to  the  extent  of  their  interests;  that  he  ought  to  be 
decreed  to  convey  the  legal  title  to  the  premises,  after  being  satis- 
fied of  all  just  claims,  which  he  had  against  them  for  taxes,  for  the 

1  Brown  v.  M'Coj,  stated  by  Huston,  J.,  in  App.  v.  Driesbach,  2  Rawle,  (Penn.)  B. 
305,  and  reported  in  2  Watts  &  Serg.  (Penn.)  R.  307,  in  note  (2  Penn.  Dig.  224). 
VHiere  a  tenant  in  common  enters  and  cuts  timber,  be  is  presumed  to  enter  under  his 
legal  title,  there  being  no  other  eyidence  of  anj  ouster  of  the  cotenants.  Whiting  v, 
Dewey,  15  Pick.  (Mass.)  B.  428;  Shumwajr  t^.  Holbrook,  1  Id.  114. 

3  Porter  t;.  Hill,  9  Mass.  B.  34. 

*  Vaughn  i;.  Bacon,  3  Shep.  (Me.)  B.  455.  And  see  Earrar  r.  Eastman,  1  Fairf. 
(Me.)  B.  191. 

*  Creswell  v.  Altemus,  7  Watts,  (Penn.)  566 ;  and  see  also  Graffiusv.  Tottenham,  1 
Watts  &  Serg.  (Penn.)  B.  488. 

ft  Baker  v.  Whiting,  3  Sumn.  (Cir.  Co.)  B.  476. 
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purchase-money  laid  out  in  the  tax  sale,  for  his  expenditures  and 
improvements  upon  them,  and  also  for  his  reasonable  services  as 
agent  in  the  premises,  deducting  all  sums  of  money  received  by 
him  in  the  prembes,  for  what  (in  the  language  of  the  country)  is 
called  "  stumpage,''  or  otherwise.^  Where  two  non-residents  held 
in  common  an  unsettled  tract  of  land,  which  without  their  knowl- 
edge was  sold  for  the  non-payment  of  taxes,  and  they  afterwards 
made  partition  by  mutual  deeds  of  release  and  quitclaim,  in  com- 
mon form,  after  which  one  of  them,  within  the  time  of  redemption, 
paid  the  tax  to  the  purchaser  at  the  sheriff's  sale,  from  whom  he 
took  a  deed  of  release  and  quitclaim  to  himself  alone  of  the  whole 
tract ;  it  was  held  that  this  payment  and  deed  inured  to  the  bene- 
jfit  of  them  both ;  and  that  he  who  had  not  paid  might  maintain  an 
action  against  the  other  for  his  part  of  the  land.^ 

486.  It  has  been  held  by  a  majority  of  the  court,  in  a  case  in 
New  York,  that  where  an  adverse  possession  is  relied  on,  the  plain- 
tiff may  produce  evidence  to  show  that  the  person  whose  possession 
is  set  up  as  adverse,  entered  claiming  to  be  tenant  in  common, 
under  the  same  title  with  those  through  whom  the  plaintiff  claims, 
without  being  at  the  same  time  obliged  to  admit  the  fact  that  the 
adverse  claimant  was  a  tenant  in  common  with  him.'  But  from 
this  opinion  Kent,  C.  J.  dissented,  and  held  that  ^^  the  admission 
of  a  tenancy  in  common,  under  the  same  title,  is  not  an  admission 
that  the  plaintiff  partook  of  that  title.  Nothing  is  more  common 
than  for  adverse  parties  in  ejectment  to  claim  under  the  same 
title ;  yet  the  entry  of  one  party  is  not  the  entry  of  the  other,  but 
upon  the  assumption  that  tiiey  are  cotenants  in  the  same  title  and 
interest.  They  may  be  sharers  in  that  interest  in  very  different 
degrees  and  proportions,  but  still  there  must  be  a  cotenancy  to 
establish  the  privity." 

1  Baker  i;.  Whitiog,  3  Sumn.  (Cir.  Co.)  R.  476. 
»  WilliamB  v.  Qvbj,  8  Greenl.  (Me.)  B.  207. 
'  Smith  9.  Bartis,  9  Johns.  (N.  Y.)  B.  174. 
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437.  The  law  in  respect  to  possession  as  between  landlord  and 
tenant  is,  that  the  possession  of  the  tenant,  like  that  of  one  of  sev- 
eral tenants  in  common,  is  prima  facie  a  permissive  one,^  and  con- 
sequentlj  affords  of  itself  no  presumption  of  an  adverse  holding.' 
It  has  been  considered,  too,  as  a  branch  of  the  law  respecting  re- 
versioners, though  there  are  some  peculiar  considerations  appli- 
cable to  the  former.'  By  the  term  landlord^  says  the  learned 
annotator  just  referred  to  in  the  note  below,  is,  as  he  understands, 
^^  a  reversioner  in  the  actual  receipt  of  the  rent  of  the  land."  No 
time,  as  has  been  shown  in  a  former  chapter,  runs  against  a  rever- 
sioner during  the  continuance  of  the  estate  of  him  who  has  been 
constituted  tenant  for  life  or  years,^  and  so  no  time  runs  against  a 
lessor,  whether  the  lessee  be  a  tenant  for  years  under  a  written 
lease,  or  whether  he  be  a  tenant  at  will  or  at  sufferance.  It  is  an 
invariable  rule  of  the  common,  as  well  as  of  the  civil  law,  that 
those  who  possess,  not  for  themselves,  but  in  the  name  of  another 
who  is  acknowledged  as  owner,  cannot  acquire  the  legal  posses- 
sion, because  at  the  commencement  of  the  possession  they  had  not 
the  intention  of  possessing  for  themselves,  but  for  another."  ^  *'  Un- 
less the  lessee,"  says  Lord  Ellenborough,  ^^by  a  formal  act,  re- 
nounces the  lessor's  title,  his  possession  can  never  be  adverse ;  and 
if  it  were  otherwise,  the  security  of  landlords  would  be  infinitely 
endangered."  ^  ^^  It  is  the  settled  law  of  this  country,"  in  the  lan- 
guage of  the  learned  C.  J.  Tilghman,  ^^  that  a  tenant  shall  not 
resist  the  recovery  of  his  landlord,  by  virtue  of  an  adverse  title 

1  [The  posMssion  of  tho  tenant  is  that  of  his  landlord.  Tilton  v,  Emeiy,  17  N.  H. 
5S6.]     As  to  permisfliTe  possession,  see  ante,  S  384. 

>  Goodtitle  v,  Newman,  3  Wils.  B.  521 ;  Willison  v.  Watkins,  8  Peters,  (U.  S.)  48 ; 
Bradstreet  v,  Haotingdon,  5  Id.  402 ;  Bicard  v.  Williams,  7  Wheat  (U.  S.)  B.  59. 

*  2  Smith's  Leading  Cases,  407,  contained  in  44  Law  Lib.  403. 

*  See  anU,  Ch.  XXX. 

B  CHyil  Code  of  Louisiana,  p.  689. 

*  Balls  V.  Westford,  8  Campb.  B.  11. 
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acquired  during  his  lease."  The  principle  he  asserted  was  founded 
on  sound  policy,  because  it  had  a  tendency  to  encourage  honesty 
and  good  faith  between  landlord  and  tenant.^  In  the  language  of 
the  Supreme  Court  of  the  United  States :  "  It  is  an  undoubted 
principle  of  law  fully  recognized  by  this  court,  that  a  tenant  can- 
not dispute  the  title  of  his  landlord,  either  by  setting  up  a  title  in 
himself  or  a  third  person,  during  the  existence  of  a  lease  Or  ten- 
ancy. The  principle  of  estoppel  applies  to  the  relation  between 
them,  and  operates  with  full  force  to  prevent  the  tenant  from  vio- 
lating that  contract  by  which  he  claimed  and  held  the  possession. 
He  cannot  change  the  character  of  the  tenure  by  his  own  act  . 
merely,  so  as  to  enable  himself  to  hold  against  his  landlord,  who 
reposes  under  the  security  of  the  tenancy,  believing  the  possession 
of  the  tenant  to  be  his  own,  held  under  his  title,  and  ready  to  be 
surrendered  by  its  termination."*  Where  the  plaintiff  and  de- 
fendant were,  with  other  children,  devisees  of  the  real  estate  of 
their  father,  and  the  defendant  was,  at  the  time  of  his  father's 
death,  tenant  of  the  land  under  a  lease,  which  did  not  expire  until 
five  years  after  the  death  of  the  testator,  and  three  years  after  tlie 
father's  death,  the  defendant  and  the  other  devisees  made  a  parti- 
tion of  the  real  estate  to  the  exclusion  of  the  plaintiff,  and  the  de- 
fendant continued  in  exclusive  possession  for  more  than  the  time 
limited  by  the  statute,  after  the  death  of  the  testator,  it  was  held 
that  the  statute  did  not  begin  to  run  until  the  expiration  of  the 
lease,  notwithstanding  the  adverse  folding  under  the  partition.^ 

438.  In  the  case  of  a  lease  given  for  a  great  number  of  years, 
even  if  no  part  of  the  rent  reserved  has  been  paid  by  the  lessee,  or 
his  representative,  within  the  time  limited  for  the  right  of  entry,  to 
the  lessor,  or  his  representative,  the  right  of  entry  is  not  defeated.^ 
Thu9,  where  it  was  contended  that  an  abandonment  of  title  was  to 
be  presumed,  inasmuch  as  there  was  no  proof  of  the  payment  of 
rent,  nor  of  any  acknowledgment  of  tenancy  within  twenty  years, 

1  GhiUoway  v.  Ogle,  2  Binn,  (Penn.)  468;  [Delancey  v.  anong,  5  SelGden,  (N. 

T.)  9.] 
<  Willison  V.  Watkios,  3  Peters,  (U.  S.)  R.  43.  * 

^  Sheplej  V.  LjtxXe,  6  Watts,  (Penn.)  B.  500.    See  also  Cholmondely  v.  Clinton,  2 

Meriv.  Ch.  R,  234 ;  Hoyeden  v.  Lord  Annesley,  2  Sch.  &  Lefr.  Ch.  R.  633 ;  Hodson  t;. 

Sharp,  10  East,  R.  350 ;  Jackson  v.  Reynolds,  1  Gaines,  (N.  Y.)  R.  144 ;  Jackson  v, 

Whitford,  2  Id.  815 ;  Jackson  v,  Sternberg,  1  Johns.  (N.  Y.)  Ca.  153 ;  Straw  v,  Jones, 

9  N.  H.  R.  400;  Steams  v.  Godftej,  4  Shep.  (Me.)  R.  158. 
*  Orrell  v.  Maddox,  reported  in  App.  p.  1  to  Runn.  on  Eject    And  so  held  by  Lord 

Redesdale  in  Saunders  r.  Annesley,  2  Sch.  &  Lefr.  R.  106. 
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the  court  held  there  was  a  material  distinction  between  the  pre- 
sumption of  payment  of  money  and  the  execution  of  a.  release,  or 
the  extinguishment  of  a  right  to  rent.  And  that  such  release  and 
extinguishment  could  only  be  by  deed.  And  the  doctrine  was 
fully  recognized  by  the  court  in  this  case,  that  when  the  relation 
of  landlord  and  tenant  had  been  once  established  under  a  seeded 
kasey  the  mere  circumstance  that  the  landlord  has  forborne  to  de- 
mand rent  will  not  justify  the  presumption  that  he  has  forfeited 
his  right  to  it.^  The  right  of  a  tenant  or  one  claiming  under  him 
to  set  up  an  adverse  possession,  it  was  held  in  another  case,  does 
not  depend  upon  the  landlord's  right  to  receive  rent,  but  upon  the 
power  to  enter.  Accordingly  the  decision  was  that  where  the  de- 
fendant in  ejectment  set  up  an  adverse  possession  in  one,  who,  as 
was  shown,  entered  under  the  plaintiff's  ancestor,  by  virtue  of  a 
lease  for  years  reserving  an  annual  rent,  it  was  held  that  the  lease 
was  sufficient  to  repel  the  defence,  though  the  circumstances  were 
such  as  to  warrant  the  presumption  of  an  extinguishment  of  the 
entire  rent  shortly  after  the  term  commenced.*  It  has  been  held, 
moreover,  that  if  a  lease  contains  a  clause  of  re-^ntrt/  in  case  of  the 
non-payment  of  the  rent  reserved,  and  there  has  been  no  payment 
or  re-entry  for  twenty  years,  the  right  of  entry  is  still  preserved.^ 

^  Jackson  v,  Dayis,  5  Cow.  (N.  Y.)  128. 

<  Failing  v.  Schenck,  3  Hill,  (N.  Y.)  B.  344.  W.,  in  1785,  leased  from  M.  and  A. 
for  ninety-nine  years,  renewable  fbrerer,  a  lot  of  ground,  at  a  fixed  annual  rent,  and 
covenanted  in  the  lease  to  pay  the  rent  He  entered  upon  the  land,  and  paid  the  rent 
until  1803.  The  lease  was  not  legally  acknowledged  or  recorded.  In  1812,  M.  and  A. 
brought  an  action  of  nwenant  at  law  against  W.,  to  recover  the  rent  then  due,  and 
failed,  beccttue  of  the  defective  execution  and  acknowledgment  of  the  lease.  W.,  and 
those  claiming  under  him,  remained  in  undisturbed  possession  of  the  property.  In  1813, 
M.  and  A.  filed  their  bill  in  chancery  against  W.,  to  compel  him  to  account  for  the  rents 
from  1803,  and  to  accept  a  new  lease  formally  executed.  W.  afterwards  died,  and  the 
suit  was  revived  against  his  executors.  Held,  that  the  complainants  were  entitled  to 
recover  the  rents,  with  interest,  and  that  neither  the  judgment  at  law,  nor  the  act  of 
HmitaiioM,  could  affect  their  clidm ;  but  that  the  executors  of  W.  were  not  bound  to  ac- 
cept a  new  lease.    Williams's  Executors  v.  Annapolis,  6  H.  &  Johns.  (Md.)  R.  529. 

*  Doe  V.  Danvers,  7  East,  R.  299.  By  statute  of  3  &  4  Will.  IV.,  a  lessor  is  a  rever- 
sioner agreeably  to  the  third  section ;  and  it  has  been  accordingly  held  that,  by  a  dis- 
continnance  of  the  receipt  of  the  rent  alone,  for  more  than  twenty  years,  he  is  not 
prevented  from  recovering  the  premises  at  any  time  within  twenty  yean  from  the  deter- 
mination of  the  lease.  Neither  does  the  discontinuance  of  the  receipt  of  the  rent  for 
more  than  twenty  years  amount  to  a  forfeiture  of  the  lessor's  right  to  the  arrears  of  rent, 
as  the  second  section  does  not  apply  to  rent  on  a  demise ;  but  the  lessor  may  recover 
the  arrears  for  twenty  years,  or  for  six  years ;  for  the  former  if  under  seal,  and  for  the 
latter  if  by  parol.  Davy,  dem,  v,  Oxenham,  7  Mees.  &  Welsh.  (Ex.)  R.  131 ;  Grant  v, 
Ellis,  9  Id.  113.    And  see  Appendix,  p.  xvii.  and  p.  xxviL    It  is  a  settled  rule  of  the 
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489.  On  the  principle  that  a  tenant  shall  not  resist  the  recov- 
ery of  his  land  by  an  adverse  title  acquired  by  possession,  it  has 
been  held  in  England  that  if  a  cottage  is  built  upon  a  manor  by 
the  lord's  permission  (or  any  acknowledgment  has  ever  been  made 
though  it  were  a  hundred  years  since)  the  statute  of  limitations 
will  not  run  against  the  lord.  In  such  a  case  the  cottager  is 
deemed  a  tenant  at  wilL^  Where,  also,  the  defendant  inclosed  a 
small  piece  of  waste  land,  by  the  side  of  a  public  highway,  and 
occupied  it  for  thirty  years  without  paying  any  rent,  and  at  the 
expiration  of  that  time  the  owner  demanded  sixpence  rent,  which 
was  paid  on  three  several  occasions,  it  was  held  that  this,  in  the 
absence  of  other  evidence,  was  conclusive  to  show  that  the  occupa- 
tion of  the  defendant  began  by  permission,  and  entitled  the  plain- 
tiff to  a  verdict.  The  payment  of  the  rent  was  treated  by  the 
court  as  conclusive  evidence  that  the  former  occupation  by  the 
defendant  was  a  permissive,  and  not  an  adverse  occupa^ion.^  By 
the  statute  of  8  and  4  Will.  lY.,  in  the  case  of  a  tenancy  at  will, 
the  limitation  begins  at  the  termination  of  the  tenancy,  and  the 
tenancy  at  will  shall  be  deemed  to  have  determined  at  the  expira- 
tion of  one  year  after  the  commencement  of  such  tenancy.^ 

440.  The  possession  of  a  defendant,  after  a  sale  under  an  execu- 
tion, is  not  deemed  adverse,  for  he  becomes  quasi  a  tenant  at  will 
to  the  purchaser.^    The  repeated  acts  of  the  defendant,  recogniz- 

common  law  that,  where  a  right  of  re-entry  is  claimed  on  the  groand  of  forfeitare  for 
non-payment  of  rent,  there  most  be  proof  of  a  demand  of  the  precise  sum  dae,  at  a  oon- 
renient  time  before  the  snnset  on  the  day  when  the  rent  is  due,  upon  the  land,  in  the 
most  notorioos  place  of  it,  eren  thoagh  there  be  no  person  on  the  land  to  pay.  1 
Saund.  R.  287  (note  16) ;  Connor  v.  Bradley,  1  How.  (U.  S.)  R-  211.  It  was  held,  in 
8onth  Carolina,  that  after  a  very  great  lapse  of  time,  and  an  omission  to  pay  rent,  a  dis- 
solution of  the  relation  of  landlord  and  tenant  may  be  presumed.  Moore  o.  Turpin,  1 
Spear,  (S.  C.)  R.  32  (Court  of  Appeals). 

1  Bull.  N.  P.  104. 

'  Doe  V,  Wilkinson,  S  Bam.  &  Cress.  R.  135.  And  see  Fenner  v.  Duplock,  S  Bing. 
R.  10.  [In  Doe  v.  Bickett,  12  1/.  J.,  n.  s.  S86,  Q.  B.,  a.  o.  7  Jurist,  532,  the  following 
answer  made  to  an  agent  of  the  landlord  by  the  tenant,  "  I  hare  no  property  in  W. 
but  what  I  hold  of  Lord  S.,  for  which  I  pay  £  100  a  year,"  was  held  sufficient  evidence 
of  payment  if  not  under  ^  8,  of  8  and  4  WilL  IV.,  c.  27,  to  prevent  an  adverse  right 
running  against  the  landlord.]  * 

*  See  comments  on  this  part  of  the  act.  Appendix,  p.  zxvii. 

*  Jackson  v.  Stembei^,  1  Johns.  (N.  T.)  Cases,  153 ;  Russell  v.  Doty,  4  Cow.  (N.  Y.) 
B.  576.  And  see  Langdon  v.  Potter,  3  Mass.  R.  128.  But  in  McRaa  v.  Smith,  2  Ray, 
(8.  C.)  R.,  it  was  held  that  possession  of  land  five  years,  under  a  sale  ftom  defendant, 
who  has  judgment  against  him,  will  be  a  good  bar  against  a  judgment  creditor  or  those 
claiming  under  him,  who  has  lain  by  that  time  without  reviving  bis  judgment,  or  bring- 
ing suit  against  such  possessor. 
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ing  the  plaintiff's  title  by  applications  to  purchase  from  him,  both 
before  and  after  he  entered  into  possession  of  the  premises,  afford 
the  strongest  reason  to  presume  that  the  defendant  was  in  posses- 
sion under  a  lessor.^ 

441.  A  mere  holding  orer,  after  a  term  ended,  is  not  evidence 
of  an  adverse  possession,  unless  the  tenant  show  that  since  the  ex- 
piration of  the  lease  he  has  held  forcibly,  or  set  up  an  adverse 
right.^  Thus,  in  the  case  of  the  manor  of  Beddington,  the  lessors 
of  the  plaintifis,  who  were  lords  of  the  manor,  sought  to  recover 
the  lands  as  parcel  of  the  manor,  against  the  defendant,  who  was 
rector  of  the  parish,  and  claimed  them  as  parcel  of  the  rectorial 
glebe.  The  lords  of  the  manor  had  a  right  of  presentation  to  the 
rectory,  and  were  also  entitled  to  a  portion  of  the  tithes.  At  vari- 
ous times  there  had  been  a  mutual  exchange  of  lands,  and  tithes 
between  the  lords  of  the  manor  and  the  rector,  which  had  given 
rise  to  much  confusion  concerning  their  respective  rights.  To 
prove  possession  in  the  lessors  of  the  plaintiff,  a  deed  was  pro- 
duced, dated  in  1703,  by  which  the  then  lord  of  the  manor  de- 
mised to  the  rector  the  lands  in  question  for  forty  years,  reserving  a 
certain  rent ;  and  the  rector  covenanted  with  the  lessor  that  he  and 
his  heirs  should  have  the  tithes  of  oats  of  the  parish.  The  rectors 
continued  to  hold  the  possession  after  the  expiration  of  the  lease, 
but  withheld  the  rents  for  upwards  of  twenty  years ;  the  lords  of 
the  manor  continuing  to  take  the  tithe  of  oats.  The  court  was  of 
opinion,  that  possibly,  at  the  time  when  the  rent  was  withheld,  it 
was  agreed  between  the  then  rector  and  the  lord  of  the  manor, 
that  if  the  latter  were  permitted  to  receive  the  tithe  as  before,  the 
former  should  be  permitted  to  retain  the  land  demised ;  and  there- 
fore, that  the  possession  of  the  land  by  the  rector  was  not  adverse, 
so  as  to  let  in  tlie  operation  of  the  statute  of  limitations.^  B.,  being 
in  possession  of  land  under  a  lease  for  thirty-one  years,  made  in 
the  year  1758,  continued  in  possession  till  1811.  No  rent  had 
been  paid,  nor  any  act  done  by  B.,  acknowledging  a  tenancy  after 
the  expiration  of  the  lease  in  1784.  It  was  held  that  after  the  ex- 
piration of  the  lease  the  possession  of  B.  was  that  of  a  tenant  at 
sufferance,  and  that  there  was  no  adverse  possession  by  B.  against 
the  lessor  in  the  lease,  in  those  claiming  under  him.    After  the 

1  Jackson  v.  Croy,  IS  Johns.  (N.  Y.)  B.  450. 
s  Gwynn  v.  Jones,  2  GiU  &  Johns.  (Md.)  R.  173. 
*  Roe  V,  Femurs,  8  Bos.  &  Pall.  B.  542. 
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death  of  B.  in  1811,  the  defendants  entered  into  possession  of  the 
land,  and  continued  in  possession  without  any  act  of  acknowledg- 
ment of  a  tenancy,  till  the  bringing  of  the  action  of  ejectment, 
which  was  within  twenty  years  from  the  death  of  B.  This  posses- 
sion, also,  it  was  held,  was  no  bar  under  the  statute  of  limitations.^ 
442.  It  seems  to  be  also  settled,  that  when  the  relation  of  land- 
lord and  tenant  is  once  established,  it  attaches  to  all  who  may 
succeed  the  tenant,  immediately  or  remotely  ;  and  that  a  succeed- 
ing tenant  is  as  much  disqualified  to  set  up  his  possession  against 
the  original  landlord,  as  the  first  tenant.^  And  a  holding  over  of 
forty  years,  although  the  original  tenant  died  in  possession,  and 
was  succeeded  therein  by  his  son,  the  latter  of  whom  paid  no  rent, 
was  adjudged  not  adverse  to  the  true  owner.^  In  this  case,  the 
tenant  originally  entered  under  a  lease  commencing  in  1758,  and 
which  expired  in  1761,  and  at  the  expiration  of  the  lease  there 
was  no  entry  by  the  lessor,  nor  any  acknowledgment  of  his  title. 
The  action  was  commenced  in  1801 ;  and  the  opinion  of  the  court 
was  as  follows  :  "  When  a  person  enters  under  another,  and  trans- 
fers the  possession,  his  grantee  is  supposed  to  hold  under  the  same 
title.  Although  the  lease  be  expired,  he  will  be  regarded  as  hold- 
ing by  consent  of  the  original  landlord,  and  as  his  tenant  at  will ; 
unless  he  can  show,  that  since  the  expiration  of  it,  he  has  acquired 
a  new  title,  either  from  or  paramount  to  that  of  the  party  under 
whom  possession  was  taken.  J.  Marshall,  the  father,  it  is  admit- 
ted, held  under  Fitch.  He  therefore  would  not,  under  this  rule, 
on  his  mere  possession,  be  permitted  to  prevail  against  the  title  of 
one  acknowledged  by  himself.  The  presumption  that  he  continued 
to  hold  under  Fitch,  is  a  reasonable  one,  nor  would  it  work  any 
hardship  to  him,  as  it  would  not  preclude  him  from  showing  a 
better  title,  when  he  had  continued  in  so  long  after  the  lease  had 

^  Al.  &  Nap.  (Irish,)  Excb.  R.  217.  At  the  expiration  of  his  term  a  tenant  for  years 
becomes,  by  continuing  in  possession,  a  tenant  at  safibrance.  Wilde  v.  Cantillon,  1 
Johns.  (N.  Y.)  Cas.  124;  Jackson  v.  Raymond,  Id.  86  {innoUt);  Lion  v.  Bartis,  2 
Wend.  (N.  Y.)  R.  166,  and  20  Johns.  (N.  Y.)  R.  491. 

'  Graham  v.  Modle,  4  Serg.  &  Rawle,  (Penn.)  R.  467 ;  Cooper  v.  Smith,  8  Watts, 
(Penn.)  R.  536.  Purchaser  of  tenant's  right,  at  a  sheriff's  sale,  assumes  his  relation 
with  all  its  legal  consequences.  Willison  v.  Watkins,  8  Peters,  (U.  S.)  R.  43.  [And 
where  tenant  in  possession  dies,  adverse  possession,  as  against  his  title,  does  not  com- 
mence till  the  appointment  of  an  administrator.    Miller  v.  Saris,  19  Geo.  331.] 

*  Brandter  v,  Marshall,  1  Caines,  (N.  Y.)  R.  394.  [The  widow  of  a  tenant  for  life 
does  not  hold  adversely,  not  even  after  she  has  married  again.  Bannon  v.  Brandon,  34 
Penn.  St.  263;  Frazer  v,  Naylor,  1  Met.  (Ky.)  593.] 
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expired.  The  possession,  therefore,  in  1774,  when  J.  Marshall 
died,  must  be  considered  as  that  of  Fitch.  The  next  question  re- 
lates to  the  proof  of  the  present  defendant  holding  under  his 
father.  The  testimony  was  sufficient  to  go  to  the  jury,  and  we 
think  they  have  drawn  the  proper  conclusion."  ^ 

443.  It  has  been  considered  that  a  conveyance  of  the  demised 
premises  by  the  tenant  does  not  operate  as  the  basis  of  an  adverse 
possession,  so  ^s  to  bar  the  landlord  of  his  ejectment,  whether  the 
grantee  was  knowing  to  the  demise  or  not  For  the  sake  of  the 
remedy,  the  landlord  may  consider  the  grantee  as  a  disseisor, 
though  the  tenant  cannot  constitute  himself  so  in  spite  of  his  land- 
lord.^ Thus,  it  was  said  by  Lord  Mansfield,  that  if  the  lessee  for 
life  or  years  makes  a  feoffment,  the  lessor  may  still  distrain  for  the 
rent,  or  charge  the  person  to  whom  it  is  paid  as  a  receiver,  or 
bring  an  ejectment,  and  choose  whether  he  will  consider  himself 
as  disseised.^  This  rule  is  to  be  applied,  however,  only  to  the  con- 
ventional relation  of  landlord  and  tenant,  where  rent  is  reserved, 
or  a  return  required ;  and  not  to  a  relation  arising  from  mere 
operation  of  law,  as  where  one  makes  a  grant,  and  by  the  omission 
of  the  technical  words  *^  heirs,"  an  estate  for  life  only  passes.  In 
such  a  case,  after  the  death  of  tenant  for  life,  it  is  held  that  an 
adverse  possession  may  commeitce.^ 

444.  But  although  it  is  well  settled  as  a  general  rule,  that  a  per- 
son is  estopped  to  deny  the  title  of  his  landlord,  and  though  a 
person  once  a  tenant  will  prima  fcune  be  deemed  to  continue  in 
that  character  so  long  as  he  remains  in  the  occupation  of  the  land 
demised,  yet  it  is  competent  for  such  person  to  show  that  the  re- 
lation has  been  dissolved.  And  upon  this  showing  the  tenant  will 
be  permitted  to  controvert  the  title  under  which  he  formerly  held. 
As  where  tenant  at  will  remained,  after  the  death  of  the  landlord,  in 
the  exclusive  and  uninterrupted  possession  of  the  lands,  claiming 
it  as  his  own  for  a  period  of  fifty-seven  years,  it  was  held  that  the 
jury  were  authorized  to  presume  a  restoration  of  the  land  to  the 
heirs  of  the  lessor,  and  then  an  actual  ouster  of  them  immediately 
after  the  death  of  the  lessor,  thereby  dissolving  the'  relation  which 

1  See  also  Jackson  v.  MUler,  6  Cow.  (N.  Y.)  R.  761. 
^  Jackson  v.  Davis,  5  Cow.  (N.  Y.)  123. 

*  Atkjns  ex  dem,  Taylor  v.  Horde,  1  Burr.  R.  112.    And  see  Newman  v.  Ratter,  8 
Watts,  (Penn.)  R.  54. 
^  Jackson  o.  Harsan,  7  Cow.  (N.  Y.)  323. 
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at  first  subsisted.  And  that  consequently  by  virtue  of  such  posses- 
sion, the  party  acquired  a  perfect  title.^  The  Supreme  Court  of 
the  United  States  liken  the  relation  of  landlord  and  tenant  to  the 
relation  of  mortgagor  and  mortgagee,  and  consider  that  there  is  no 
more  propriety  in  refusing  a  lessee,  who  has  openly  disavowed  the 
title  of  the  landlord,  the  protection  of  the  statute,  than  there  is 
any  other  fraudulent  trustee,  from  the  time  the  fraud  is  discov- 
ered. There  is  no  rule  of  law  or  equity  which  makes  it  a  matter 
of  duty  to  refuse  to  do  it.^  All  the  cases,  however,  show  that 
every  presumption  in  such  case  is  in  favor  of  possession  in  subor- 
dination to  the  title  of  the  true  owner,  and  that  the  adverse  posses- 
sion must  be  made  out,  not  by  any  inference,  but  by  a  clear  and 
positive  proof  of  a  claim  on  the  part  of  the  tenant,  and  of  an  a^ 
quiescence  on  the  part  of  the  landlord,  who  is  knowing  to  the 
same.^ 

445.  If  the  tenant  has  attorned  to  a  third  person,  and  the  land- 
lord has  assented  to  such  attornment,  and  thereby  disclaimed  any 
title  in  himself,  the  tenant  from  that  time  may  set  up  his  posses- 
sion as  adverse  to  the  landlord.^  Thus,  in  a  case  which  involved 
a  question  of  title  between  the  Y.  S.  and  the  E.  patents,  in  the 
State  of  New  York,  the  plaintiff  attempted  to  recover  on  the 
ground  of  the  tenancy  of  the  defendant.  But  it  appeared  that 
the  defendant,  after  it  had  been  decided  that  his  lot  belonged  to 
the  K.  patent,  and  not  to  the  Y.  S.  patent,  under  which  he  origi- 
nally entered,  had  purchased  of  the  K.  proprietors.  It  also  ap- 
peared that  the  lessors  of  the  plaintiff  had  declared,  that  he  had 
given  up  all  claim  to  the  land,  and  that  he  did  not  blame  the  de- 
fendant for  having  purchased  under  the  E.  patent.  The  court 
held,  that,  under  these  circumstances,  the  lessor  of  the  plaintiff 
must  be  deemed  to  have  been  privy  to,  and  to  have  assented  to  the 
defendant's  attornment  to  the  proprietors  of  the  K.  patent ;  and 

^  Camp  V.  Camp,  5  Conn.  B.  S91.  And  see  Jackson  v.  DaviB,  5  Cow.  (N.  Y.)  R. 
123 ;  Moore  v.  Tarpin,  1  Spear,  (S.  C.)  B.  32  (Court  of  Appeals).  Duke  o.  Harper, 
6  Yeiig;.  (Tenn.)  R.  280;  Phillip's  Lessee  o.  Robertson,  2  Tenn.  R.  899. 

>  Willison  V.  Watkins,  3  Peters,  (U.  S.)  R.  43;  and  see  Blight's  Lessee  v,  Roches- 
ter, 7  Wheat.  (U.  S.)  R.  535 ;  [Longwood  v.  Bentley,  3  Grant,  (Peon.)  177;  Sherman 
V.  Champlain  Transportation  Co.,  31  Vt.  (2  Shaw,)  162;  Bannon  v.  Brandon,  34  Penn. 
St.  263.]. 

*  See  ante,  Ch.  XXXI.  S  984;  [Zellar  v.  Eckhart,  4  How.  (U.  S.)  289;  Babe  v. 
Fyler,  10  S.  &  M.  (Miss.)  440;  Bigg  v.  Cook,  4  Gilm.  (Bl.)  336.] 

«  Jackson  v,  Davis,  6  Cow.  (N.  Y.)  B.  183. 
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that  the  plaintiff  could  not  recover  on  the  ground  of  the  prior  ten- 
ancy of  the  defendant.^  The  intention,  says  Lord  Redesdale,  of 
the  act  of  limitations  being  to  quiet  the  possession  of  lands,  it 
would  be  curious  if  a  tenant  for  ninety-nine  years,  attorning  to  a 
person  insisting  he  was  entitled,  and  disavowing  the  tenure  to  the 
knowledge  of  his  former  landlord,  should  protect  the  title  of 
the  original  lessor  for  the  term  of  ninety-nine  years.  That  would, 
he  thought,  be  too  strong  to  hold,  on  the  ground  of  the  possession 
being  in  the  lessor,  after  the  tenure  had  been  disavowed  to  the 
knowledge  of  the  lessor.^  In  another  case :  "  When,"  says  the 
Master  of  the  Bolls,  ^^  is  the  right  to  recover  possession  of  land, 
subject  to  a  lease,  to  be  considered  as  having  accrued  ?  Not  from 
the  time  when  any  person  dealing  with  the  leases,  or  dealing  with 
those  entitled  to  the  leases,  gets  possession  and  claims  to  be  enti- 
tled in  fee,  but  from  the  time  when  the  person  claiming  under  a 
lease  pays  rent  to  a  party  claiming  wrongfully  in  reversion  imme- 
diately expectant  on  such  lease  ;  for  then  the  adverse  title  of  the 
person  who  receives  the  rent,  under  such  circumstances,  is  first 
really  brought  into  operation  against  the  party  who  claims,  on  the 
expiration  of  the  lease."  ' 

446.  But  where  the  tenant  of  land  for  a  year  held  over,  and 
after  the  expiration  of  his  term  paid  rent  to  a  stranger,  and  refused 
to  quit  the  premises,  being  called  upon  by  the  agent  of  the  lessor 
for  that  purpose,  this  was  held  to  be  no  disseisin  of  the  lessor,  not 
even  at  his  election,  nor  such  as  would  prevent  the  operation  of  a 
deed  from  the  lessor  to  a  third  person.^  Indeed,  unless  there  has 
been  an  attornment  to  a  third  person,  by  the  landlord's  knowledge 
and  acquiescence,  the  tenant  will  not  be  admitted  to  prove  a  parol 
disclaimer  merely,  on  the  part  of  the  landlord,  of  the  relation  sub- 
sisting between  them.  As,  where  the  defendant,  who,  it  was 
shovm,  entered  as  tenant,  offered  to  prove  that  the  lessors  had  dis- 
claimed any  right  to  the  premises,  the  court  said,  that  such  a  dis- 
claimer as  was  there  set  up  could  be  of  no  validity,  and  that  such 
evidence,  if  admissible,  would  lead  to  fraud  and  perjury.^    And 

1  Jackson  v.  Welden,  3  Johns.  (N.  Y.)  R.  283. 
'  Hoveden  v,  Ld.  Annesley,  2  8ch.  &  Lefr.  R.  629. 

*  Chadwick  v.  Broadwood,  8  Bear.  Ch.  R.  316  (Rolls  Court). 
^  Porter  v.  Hammond,  3  Greenl.  (Me.)  R.  188. 

*  Jackson  v.  Van  Vosbargh,  7  Johns.  (N.  T.)  R.  186;  Jackson  v.  Eisselbrack,  10 
Id.  336. 
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the  doctrine  has  frequently  been  reiterated,^  that  evidence  of  a 
parol  disclaimer  of  title  to  real  property  is  inadmissible,  on  the 
ground  of  being  in  direct  hostility  to  the  principle  of  the  statute  of 
frauds. 

^  Brandt  r.  liivermore,  10  Johns.  (N.  Y.)  R.  358;  Jackson  v.  Carey,  16  Id.  305 ; 
Jackson  V.  Davis,  5  Cow.  (N.  Y.)  R.  123.  The  rule  that  the  tenant  cannot  resist  the 
title  of  his  landlord  is  not  applicable,  it  seems,  in  Pennsjlyania,  where  the  title  of  such 
landlord  is  a  Connecticut  title,  existing  in  violation  of  the  laws  of  Penhsjlvania.  The 
tenant,  therefore,  after  purchasing  a  Pennsylvania  title,  and  continuing  to  hold  under  it, 
may  set  it  against  his  original  landlord,  who  claimed  under  a  Connecticut  title,  though 
subsequently  to  such  purchase  the  landlord  also  took  out  another  Pennsylvania  title. 
Satterlee  v.  Matthewson,  13  Serg.  &  Rawle,  (Penn.)  R.  133.  The  following  provisions 
in  relation  to  the  doctrine  of  prescription  are  from  the  Civil  Code  of  Louisiana,  t.  23, 
c.  4,  p.  701.  They  are  admirably  expressed,  and  correspond  pretty  nearly  to  the  rules 
laid  down  as  the  common  law :  — 

"  Abt.  3476.  Those  who  possess  for  others,  and  not  in  their  own  name,  cannot  pre- 
scribe, whatever  may  be  the  time  of  their  possession.  Thus,  farmers,  depositaries,  usu- 
fructuaries, and  all  those  generally  who  hold  by  a  precarious  tenure,  and  in  the  name  of 
the  proprietor,  cannot  prescribe  on  the  thing  thus  held. 

"  Art.  3477.  The  heirs  of  the  persons  holding  under  the  persons  mentioned  in  the 
preceding  article  cannot  prescribe,  any  more  than  those  from  whom  they  held  such 
things. 

"Art.  3478.  Notwithstanding  what  is  said  in  the  two  preceding  articles,  precarious 
possessors  and  their  heirs  may  prescribe,  when  the  cause  of  their  possession  is  changed 
by  the  act  of  a  third  person ;  as  if  a  Tanner,  for  example,  acquires  from  another  the 
estate  which  he  rented ;  for,  if  he  refuse  afterwards  to  pay  the  rent,  —  if  he  declare  to 
the  lessor  that  he  will  no  longer  hold  the  estate  under  him,  but  that  he  chooses  to  enjoy 
it  as  his  own,  —  this  will  be  a  change  of  possession  by  an  external  act,  which  shall  suffice 
to  give  a  beginning  to  the  prescription. 

**  Abt.  3479.  Those  to  whom  tenants,  depositaries,  and  such  other  persons  having 
only  a  precarious  possession  have  conveyed  the  same  by  a  title  capable  of  transferring 
property,  may  prescribe  for  the  same. 

"  Art.  3480.  One  cannot  prescribe  against  his  own  tide,  in  this  sense,  that  he  cannot 
change,  by  his  own  act,  the  nature  and  the  origin  of  his  possession.  Thus,  he  whose 
possession  is  founded  on  a  contract  of  lease,  which  is  adduced,  is  considered  as  always 
possessing  by  the  same  title,  and  cannot  prescribe  by  any  length  of  time. 

"  Art.  3481.  The  rule  contained  in  the  preceding  articles  is  to  be  understood  in  this 
sense,  that  a  man  cannot  prescribe  against  an  essential  part  of  the  contract  Thus,  the 
creditor  of  an  annuity  cannot  prescribe  against  the  right  of  redemption ;  but  One  may 
prescribe  beyond  his  title.  So  also  a  person,  who  has  a  title  for  one  half  an  estate,  may 
prescribe  for  the  other  half;  for  it  may  be  that  a  new  tide  has  transferred  the  property 
to  him,  or  that  he  has  acquired  it  without  tide  by  thirty  years'  possession." 
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447.  The  principle  that  a  tenant  cannot  dispute  the  title  of  his 
landlord,  either  by  setting  up  a  title  in  himself  or  a  third  person, 
during  the  existence  of  the  lease  or  tenancy,  it  has  been  consid- 
ered, applies  to  mortgagor  and  mortgagee.^  Upon  the  execution 
of  the  conveyance  by  which  a  mortgage  is  created,  the  legal  free- 
hold and  inheritance,  or  the  legal  estate  for  the  term  of  years  cre- 
ated by  the  mortgage,  is  construed  to  be  immediately  vested  in  the 
mortgagee.  As,  however,  the  actual  occupation  and  possession  of 
the  lands  is  not  always  given  to  the  mortgagee,  but  on  the  con- 
trary a  clause  is  sometimes  inserted  in  the  fnortgage,  that  until 
default  is  made  in  payment  of  the  mortgage  money,  or  of  the  in- 
terest, the  mortgagor  shall  retain  the  possession  and  receive  the 
rents,  he  becomes  in  many  respects  tenant  at  will  to  the  mortga- 
gee.^ And  it  is  said,  that  where  there  is  a  proviso  that  the  mort- 
gagor shall  continue  in  possession  for  the  number  of  years  given 
for  the  repaymient  of  the  mortgage  money,  he  will  then  be  tensmt 
for  years.® 

448.  The  doctrine  that  the  mortgagor  is  tenant  at  will  to  the 
mortgagee  has,  however,  been  frequently  discussed,  and  it  is  very 
clear,  that  although  some  of  the  qualities  of  a  tenancy  at  will  sub- 
sist  between  a  mortgagor  and  mortgagee,  yet  in  others  they  differ.^ 
A  mortgagor,  said  Lord  Mansfield,  is  not  properly  a  tenant  at  will 
to  the  mortgagee,  for  he  is  not  to  pay  him  rent.  He  is  only  quo- 
dam  modo.  Nothing,  said  his  lordship,  is  more  apt  to  confoimd 
than  a  simile.    When  the  court,  or  counsel,  call  a  mortgagor  a 

1  W^illiflon  V.  Watkins,  3  Peters,  (U.  S.)  R.  43. 

3  2  Cruise,  107 ;  Newman  v.  Chapman,  2  Rand.  (Va.)  R.  93. 

^  Powsely  V.  Blackmon,  Cro.  Jac.  659. 

«  Birch  u.  Wright,  3  T.  R.  379  ;  Jackson  v.  Green,  4  Johns.  (N.  Y.)  R.  186 ;  Jack- 
son p.  Fuller,  Id.  214;  Simpson  v,  Ammons,  1  Binn.  (Penn.)  R.  176 ;  Wharf  v.  How- 
ell, 5  Id.  504 ;  Rockwell  v,  Bradley,  2  Cofin.  R.  I ;  Wakeman  v,  Barnes,  Id.  455 ;  EUis 
V.  Paige,  1  Pick.  (Mass.)  R.  48;  Wilder  v.  Honghton,  Id.  89;  Cholmondelej  v.  Clin- 
ton, 2  MeriTale,  172. 
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tenant  at  will,  it  is  barely  a  comparison.  He  is  like  a  tenant  at 
will.  The  mortgagor  receives  the  rent  by  a  tacit  agreement  with 
the  mortgagee,  but  the  mortgagee  may  put  an  end  to  this  agree- 
ment when  he  pleases.^ 

449.  But  however  wanting  in  exact  resemblance  may  be  the 
relation  of  a  mortgagor  to  the  relation  of  a  tenant  at  will,  all  the 
authorities  have  concurred  in  the  opinion,  that  the  possession  of 
the  mortgagor  is  not  hostile,  or  adverse  to  the  mortgagee.  Thus 
it  was  laid  down  by  Mr.  Gh.  J.  Parsons,  that  if  the  mortgagor 
remains  in  possession,  it  is  not  a  disseisin  of  the  mortgagee,  who 
may  convey  the  lands  mortgaged  to  a  third  person,  who  shall 
thereupon  be  seised  of  the  legal  estate  in  the  lands,  subject  to  the 
conditions  in  the  mortgage.^  By  Sewall,  Ch.  J.,  it  was  held,  that 
the  constructive  possession  of  the  mortgagee  is  important  to  the 
security  of  his  title.  It  has,  therefore,  he  said,  been  long  settled, 
by  decisions  of  the  highest  authority,  that  the  possession  of  the 
mortgagor  is  the  possession  of  the  mortgagee,  and  that  tlie  mort- 
gagor could  make  n%  lease,  or  contract  respecting  the  mortgaged 
premises,  effectually  to  bind  the  mortgagee,  or  prejudicial  to  his 
title.^  Mr.  J.  Livingston,  also,  held,  that  the  mortgagor  occupies, 
by  the  mortgagee's  consent,  and  by  a  perfect  understanding  be- 
tween them,  uses  the  premises  as  his  own.^ 

450.  In  relation  to  the  point  in  question  there  is  also  the  follow- 
ing authority :  In  November,  1769,  Alexander  Wylly,  then  resid- 
ing in  the  State  of  Georgia,  executed  his  bond  to  Greenwood  and 
Higginson,  merchants  of  London,  for  the  sum  of  &  2,108,  condi- 
tioned to  pay  &  1,054  on  or  before  the   1st  of  January,  1773 ; 

1  Moss  o.  Gallimore,  Dong^.  R.  275  ;  1  T.  R.  384. 
3  Gould  r.  Newman,  6  Mass.  R  239. 

*  Perkins  v,  Pitts,  11  Mass.  R.  125;  [Benson  v.  Stewart,  30  Miss.  (I  George,)  49; 
Martin  v,  Jackson,  27  Penn.  St.  504.]  Neither  can  the  assignee  of  a  mortgagor  hold 
possession  adverse  to  the  mortgagee,  anless  the  assignee  has  taken  a  conveyance  without 
notice.  Newman  v.  Chapman,  2  Rand.  ( Va.)  R.  93.  But  where  a  bona  fide  purchaser 
from  a  mortgagor  entered  without  notice  of  the  mortgage  (which  was  not  registered  till 
after  the  commencement  of  the  ejectment  suit),  and  he,  and  those  claiming  under  him, 
had  been  in  the  continued  possession  of  the  premises  under  such  color  of  title  for  more 
than  the  time  limited  by  the  statute,  it  was  held  a  sufficient  adverse  possession  to  bar  the 
mortgagee,  or  any  claiming  under  him.  Baker  v.  Evans,  2  N.  C.  Law  R.  93.  [And 
the  possession,  though  under  an  absolute  deed,  if  intended  as  a  mortgage,  is  not  adverse. 
Babcock  v.  Wyman,  19  How.  (U.  S.)  289.] 

*  Jackson  u.  Loughhead,  2  Johns.  (N.  Y.)  R.  75.  Yid.  also  2  Cruise,  108;  Keecb 
V.  Hall,  Doug.  R.  21 ;  M'Eetcher  v.  Hall,  18  Johns.  (N.  Y.)  R.  289 ;  [Boyd  v.  Beck, 
29  Ala.  703.] 
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and  also  executed  a  deed  of  mortgage  (which  was  admitted  to 
record  in  the  secretary's  office),  to  secure  the  payment  of  the 
bond.  Alexander  Wylly  took  part  with  the  British  in  the  war  of 
the  Revolution,  in  consequence  of  which  his  estate  was  confis- 
cated, and  commissioners  were  appointed  to  take  possession  of  it 
and  to  sell  it.  In  1784,  the  mortgaged  premises  were  sold  and  con- 
veyed by  the  commissioners  to  certain  persons  in  Savannah,  who 
sold  and  conveyed  them  to  James  Houston,  who  retained  peace- 
able possession  of  them  until  his  death.  In  1796,  these  lands 
were  sold  under  execution  by  the  marshal  to  satisfy  a  judgment 
obtained  against  the  executor  of  Houston,  and  the  purchaser  at 
the  sale  had  notice  of  the  mortgaged  deed  to  Greenwood  and  Hig- 
ginson.  It  was  held  by  Ch.  J.  Marshall,  that  the  estate  of  the 
mortgagor  only  was  confiscated,  not  that  of  the  mortgagee.  And 
that  the  possession  of  the  mortgagor  was  not  adverse,  and  conse- 
quently the  statute  of  limitations  did  not  apply.^ 

451.  In  a  case  where  premises  were  mortgaged  in  fee,  with  a 
proviso  for  conveyance,  if  the  principal  was  not  paid  on  a  given 
day,  and  in  the  mean  time,  that  the  mortgagor  should  continue  in 
possession ;  upon  special  verdict  it  was  found,  that  the  principal 
was  not  paid  on  the  given  day,  but  that  the  mortgagor  continued 
in  possession.  There  was  no  finding  by  the  jury  either  that  in- 
terest had  or  had  not  been  paid  by  the  mortgagor.  Under  these 
circumstances,  it  was  held  by  the  Court  of  King's  Bench,  that  the 
occupation  was  by  permission  of  the  mortgagee ;  and  consequently, 
that  although  more  than  twenty  years  had  elapsed  since  default  in 
the  payment  of  the  money,  still  the  mortgagee  was  not  barred  by 
the  statute  of  limitations.  It  was  also  held  by  the  court,  that  an 
entry  by  the  mortgagee  was  not  necessary  to  avoid  a  fine  levied  by 
the  mortgagor.  Abbott,  Ch.  J.,  observed  :  "  Upon  the  finding,  I 
am  of  opinion,  that  this  must  be  considered  as  an  occupation  by 
the  permission  of  the  mortgagee ;  and  if  so,  there  was  no  adverse 
possession,  and  the  statute  of  limitations  does  not  apply.  The 
payment  of  interest  would  have  been  conclusive  evidence  of  a  con- 
tinuing tenancy.  That  fact  is  not  found  by  the  jury ;  but  that  is 
not  the  only  ground  upon  which  the  court  can  proceed.  If  there 
were  any  circumstances  from  which  the  jury  might  have  pre- 
sumed that  the  premises  were  not  occupied  by  the  permission  of 

^  Higginson  v.  Mien,  4  Cranch,  (IJ.  S.)  R.  415.  See  also  the  opinion  of  Mr.  Ch.  J. 
Tilghman  in  Galloway  v.  Ogle,  2  Binn.  (Penn.)  R.  468. 
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the  mortgagee,  they  ought  to  have  found  that  fact.  Here,  how- 
ever, is  nothing  to  justify  us  in  presuming  that  this  occupation 
was  not  by  the  permission  of  the  mortgagee.  The  judgment  must 
therefore  be  for  the  plaintiff."  Mr.  Justice  Bailey  also  observed, 
that  the  statute  of  limitations  could  not  attach,  unless  it  be  shown 
that  the  mortgagor  held  in  opposition  to  the  will  of  the  mort- 
gagee.i 

452.  It  has  been  observed  that  a  mortgagor  is  sometimes  re- 
garded as  a  tenant  at  will,  and  sometimes  as  a  tenant  for  years, 
according  to  the  terms  of  the  agreement.  The  following  proposi- 
tions respecting  the  relation  of  the  parties  to  a  mortgage,  during  a 
possession  and  perception  of  the  profits  by  the  mortgagor,  will  be 
found  in  Coote's  valuable  treatise  on  the  law  of  mortgage.^  First. 
That  if  in  the  mortgage  deed  there  is  a  proviso  for  the  enjoyment 
of  the  land  by  the  motgagor  and  his  heir,  until  default  of  payment, 
&c.,  and  the  mortgagor  is  in  actual  possession,  he  may,  under  the 
agreement,  be  regarded  as  tenant  for  years  to  the  mortgagee,  dur- 
ing the  continuance  of  the  agreement ;  ^  and  on  his  death,  during 
the  agreement,  his  legal  interest  may  be  considered  as  devolving 
on  his  executors,  who,  during  the  remainder  of  tlie  agreement, 
may  be  regarded  as  trustees  for  the  heir  of  the  mortgagor.  Sec- 
ondly. If  in  the  case  of  such  agreement  the  money  is  not  paid  at 
the  appointed  time,  and  the  mortgagor  continues  in  possession 
after  the  determination  of  the  agreement,  without  any  fresh  agree- 
ment between  the  parties,  he  is,  until  payment  of  interest,  or  other 
recognition  of  tenancy,  tenant  by  sufferance,  for  he  came  in  by 
rightful  title,  althotigh  he  holds  over  wrongfully.  Thirdly.  If  the 
mortgage  deed  contains  no  such  agreement,  and  the  mortgagor 
remains  the  actual  occupant  by  consent  of  mortgagee,  he  is  strictly 
tenant  at  will.*  Fourthly.  If  in  the  latter  instance,  the  mortgage 
is  transferred  to  another,  without  the  concurrence  of  the  mortga- 
gee,* the  tenancy  at  will  is  determined,  and  the  mortgagor  becomes 
tenant  by  sufferance  to  the  assignee,  until  payment  of  interest,  or 

1  Doe  V.  Surtees,  5  Bam.  &  Aid.  R.  687.  *  And  see  Dray  v.  Marshall,  Rice,  (S.  C.) 
£q.  R.  373. 

^  See  also  Metcalf 's  Dig.  235,  and  Partridge  v.  Beere,  5  Barn.  &  Aid.  R.  604,  and 
the  reporter's  note  to  that  case. 

'  Powselj  V,  Blackman,  Cro.  Jac.  659. 

*  Eeech  v.  Hall,  Dong.  R.  22. 

^  Smartle  o.  Williams,  3  Lev.  B.  387,  and  1  Salk.  245 ;  Thnnder  v.  Belcher,  8  East, 
R.  449. 


CHAP.  XXXIV.]      MORTGAGOR  AND  MORTGAGEE.  458 

other  recognition  of  tenancy ;  and  in  all  cases,  in  which  he  can  be 
considered  tenant  at  will,  the  death,  either  of  himself,  or  of  the 
mortgagee,  must  determine  the  tenancy.  If  it  is  determined  by 
the  death  of  the  latter,  the  mortgagor  will  be  tenant  by  sufferance 
to  the  representative  of  the  mortgagee,  until  payment  of  interest,  or 
other  recognition  of  tenancy,  and  afterwards  tenant  at  will.  If  it 
be  determined  by  the  death  of  the  mortgagor,  and  his  heir  or  devisee 
enter  and  hold  without  any  recognition  of  the  mortgagee's  title, 
by  payment  of  interest,  or  other  act,,  an  adverse  possession  may  be 
considered  to  take  place.^  Fifthly.  In  every  lease  in  which  a  ten- 
ancy by  sufferance  exists  between  the  parties,  and  even  where  an 
adverse  possession  commences,  as  by  the  entry  of  the  heir,  or  devi- 
see of  the  mortgagor,  without  the  consent  of  the  mortgagee,  the 
payment  of  interest  is  a  recognition  of  the  title  of  the  mortgagee, 
and  evidence  of  an  agreement  that  the  mortgagor,  or  person  deriv- 
ing title  from  him,  shall  hold  at  will,  and  a  strict  tenancy  at  will 
commences.^  Sixthly.  If  the  land  is  in  the  occupation  of  tenants, 
and  the  mortgagor  is  permitted  to  receive  the  rents,  he  has  been 
considered  a  receiver  for  the  mortgagee,  but,  as  it  seems,  without 
liability  to  account.^ 

453.  Notwithstanding  the  well-settled  general  principle,  that  no 
length  of  mortgagor's  possession  will  bar  the  mortgagee,  yet  there 
are  authorities  of  great  weight  and  respectability,  which  put  mort- 
gages on  the  same  footing  as  bonds ;  that  is,  they  are  presumed  to 
be  satisfied  at  the  end  of  twenty  years,  if  the  mortgagor  has  held 
possession  during  the  time,  and  has  paid  no  interest,  nor  otherwise 
recognized  the  claim  of  the  mortgagee.  Lord  Thurlow,  for  in- 
stance, has  said,  that  he  had  always  understood,  when  it  was  clear 
no  interest  had  been  paid  for  twenty  years,  a  presumption  arose, 
that  the  principal  had  been  discharged.^    In  a  much  more  modern 

^  Per  Holt,  in  Smartle  v.  Williams,  above  cited. 

*  Holland  v,  Hattoo,  Carth.  R.  4U. 

'  Moss  V.  Gallimore,  Dong.  R.  283 ;  Ex  parte  Wilson,  2  Yes.  &  Bea.  252 ;  Gresley 
r.  Addersley,  I  Swanst.  R.  573. 

*  Trash  v.  White,  3  Bro.  C.  C.  291.  This  opinion  of  Lord  Thnrlow  is,  however, 
contrary  to  the  opinion  before  expressed  in  the  Court  of  Chancery  in  Leman  v.  Newn- 
ham,  I  Yes.  51,  and  TopliB  v.  Baker,  2  Cox,  118.  Bat  in  neither  of  these  cases  was 
the  poinj;  in  question  necessary  to  be  determined.  The  possession  will  not  be  adverse 
to  the  mortgagee  within  the  meaning  of  sec.  15  of  3  and  4  Will.  lY.  c.  27.  Where  the 
land  has  been  in  possession  of  a  prior  incumbrance,  or  of  a  receiver  appointed  in  a  suit 
by  the  mortgagee  against  the  mortgagor,  though  at  the  time,  under  an  unregistered  in- 
strument subsequent  to  the  mortgagee,  he  was  only  tenant  for  life.    See  Appendix,  pp. 
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case  in  the  Court  of  Chancery  in  England,  when  the  same  point 
was  agitated,  though  a  decision  of  it  was  not  necessary,  Sir 
Thomas  Plumer,  Master  of  the  Rolls,  thus  expresses  his  views  in 
relation  to  it :  ^'  I  cannot  accede  to  the  doctrine,  that  no  length  of 
time  will  operate  against  a  mortgagee  who  has  been  out  of  posses- 
sion without  claim  or  acknowledgment.  The  argument  of  there 
being  a  tenancy  at  will  arises  from  a  mere  fiction  ;  for  there  is  no 
actual  tenancy,  no  demise,  either  express  or  implied.  A  mortga- 
gor has  not  even  the  rights  of  a  tenant  at  will ;  he  may  be  turned 
out  of  possession  without  notice,^  and  is  not  entitled  to  the  emble- 
ments. It  is  only  quodam  modo  a  tenancy  at  will,  as  Lord  Mans- 
field says,  in  one  of  the  cases.  We  cannot  push  it  to  that  extent, 
reasoning  on  the  supposed  relation  of  landlord  and  tenant,  which 
is  not  founded  in  fact.  The  relation  of  mortgagor  and  mortgagee 
is  peculiar;  in  a  court  of  equity  the  former  is  considered  as 
owner ;  and  that  is  the  nature  of  the  contract  between  them ;  the 
tacit  agreement  is,  that  he  is  to  be  the  owner  if  he  pays.  Then, 
what  is  to  be  the  effect  of  one  person's  continuing  for  twenty  years 
in  possession  of  the  estate  of  another,  who  does  nothing  to  make 
good  his  title,  and  to  keep  alive  the  relation  of  mortgagor  and 
mortgagee  ?  The  difiiculty  I  feel  is,  that  if  twenty  years'  posses- 
sion, without  claim  on  the  part  of  the  mortgagee,  will  not  operate 
as  a  defence  against  him,  I  do  not  see  how  any  period  of  time, 
however  long,  can  bar  him.  If  the  fiction  of  a  tenancy  at  will  is 
an  answer  to  the  objection  after  twenty  years,  why  will  not  it  be 
an  answer  after  any  other  time  ?  There  would  be  no  possibility  of 
stopping.  With  respect  to  the  mortgagor,  it  is  clear  that  his 
equity  is  shut  out  by  the  mortgagee  being  in  possession  for  twenty 
years  without  acknowledgment ;  then  why  should  this  not  be  re- 
ciprocal ?  Why  should  it  be  necessary  for  the  relation  to  be  kept 
alive  in  the  one  case,  and  not  in  the  other  ?  For  these  reasons, 
though  I  do  not  give  a  positive  opinion,  I  cannot  agree  to  the  doc- 
trine intimated  in  the  cases  alluded  to."  ^ 

xxi.  and  xxirii.  Wriscon  v.  Vize,  2  Con.  &  Law  (Irish),  Ch.  R.  138.  And  as  to  ad- 
yeree  possession  in  respect  to  mortgagor  and  mortgagee,  under  the  stat.  of  3  and  4  Will. 
IV.,  Appendix,  as  above. 

^  In  Jackson  v.  Wilslcy,  the  Supreme  Court  of  New  York  were  inclined  to  think  that 
a  tenant  at  will  is  entitled  to  notice  to  quit,  though  it  seems  to  have  been  preyionsly  held 
in  that  State  that  he  is  not.    9  Johns.  (N.  Y.)  R.  267. 

>  Christophers  v.  Sparke,  2  Jac.  &  W.  234.  And  see  also  Cholmondeley  v.  Clinton, 
Id.  179 ;  [Palmer  v.  Eyre,  6  Eng.  L.  &  £q.  355.] 
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454.  The  above  reasoning  certainly  seems  to  be  founded  in  just 
principles,  and  it  also  appears  that  courts  of  the  highest  authority 
in  this  country  have  been  governed  by  a  similar  course  of  reason- 
ing. In  a  case  in  the  Supreme  Court  of  the  State  of  New  York,  a 
mortgage  was  given  in  April,  1775,  to  J.  M.,  who  was  afterwards  at- 
tainted of  adhering  to  the  enemy,  and  an  ejectment  was  brought  on 
the  mortgage  in  the  name  of  the  people.  On  the  trial,  one  ground 
of  defence  was,  possession  for  twenty  years,  under  a  claim  of  right 
and  presumption  of  payment.  Tlie  chief  justice  told  the  jury, 
that  though  the  people  were  vested  with  the  rights  of  the  mortgar 
gee,  the  jury  had  a  right  to  presume  payment  from  the  lapse  of 
time.  On  a  motion  for  a  new  trial,  the  Supreme  Court  observed, 
that  there  was  no  sufl&cient  evidence  to  rebut  the  presumption  of 
payment  arising  from  the  lapse  of  time,  as  here  was  no  entry  by 
the  mortgagee,  or  those  under  him,  nor  demand,  nor  interest  paid 
for  twenty  years.  The  jury,  they  held,  were  warranted  to  presume 
an  extinguishment  of  the  mortgage.^  And  it  was  subsequently 
held  by  Chancellor  Kent,  to  be  a  point  which  was  settled  beyond 
dispute,  that  2^  mortgage  is  no  evidence  of  a  subsisting  title,  if  the 
mortgagee  never  entered,  and  there  has  been  no  interest  paid  for 
twenty  years.^  So,  in  the  Supreme  Court  of  the  United  States,  in 
the  year  1824,  it  was  held  by  Mr.  Justice  Washington,  who  gave 
the  opinion  of  the  court,  '•  that  where  the  mortgagor  has  been  per- 
mitted to  retain  possession,  the  mortgage  will,  after  a  length  of 
time,  be  presumed  to  have  been  discharged  by  payment  of  the 
money  or  a  release ;  unless  circumstances  can  be  shown,  suffi- 
ciently strong  to  repel  the  presumption,  as  payment  of  interest,  a 
promise  to  pay,  an  acknowledgment  by  the  mortgagor  that  the 
mortgage  is  still  existing,  and  the  like."  ^ 

1  Jackson  v.  Wood,  12  Johns.  (N.  Y.)  R.  242. 

'  Giles  V.  Baremore,  5  Johns.  (N.  Y.)  R.  545.  And  see  Waterman  v.  Haskins,  Id. 
283 ;  Jackson  v.  Myers,  3  Id.  383. 

B  Haghes  v.  Edwards,  9  Wheat.  (U.  S.)  R.  497.  A  mortgagor,  remaining  in  pos- 
session after  the  mortgage  is  forfeited,  and  selling  to  another  who  has  no  notice,  and 
who,  together  with  his  alienees,  continues  in  possession  for  the  time  prescribed  by  the 
statute,  amounts  to  a  title  in  North  Carolina.  Baker  v.  Evans,  2  Car.  L.  R.  614; 
[Bacon  v.  Mclntire,  8  Met.  (Mass.)  87  ;  Martin  v,  Bowker,  19  Vt.  526;  McDonald  p. 
Sims,  3  Kelly,  (Ga.)  850;  Field  v.  Wilson,  6  B.  Mon.  (Ky.)  479;  Newcomb  v,  St. 
Peters  Ch.  2  Sandf  (N.  Y.)  Ch.  636 ;  McNair  r.  Lot,  34  Mis.  285 ;  Nevitt  v.  Bacon, 
32  Miss.  (3  George,)  212.  In  Wilkinson  v.  Flower,  37  Miss.  (8  George,)  539,  it  is  in- 
timated that  the  possession  of  the  mortgagor  after  condition  broken  is  pritna  facie 
adverse  to  the  mortgagee.] 
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456.  The  above  authorities  (and  it  seems  with  great  propriety) 
are  in  favor  of  reducing  the  case  of  debts  secured  by  mortgage  to 
the  condition  of  other  stale  and  long-neglected  demands,  and  they 
thus  tend  to  preserve  the  harmony  and  consistency  of  the  law  in 
relation  to  the  effect  which  is  produced  by  lapse  of  time.  And 
while  they  do  not  deny  that  the  relation  of  tenant  at  will  subsists 
for  some  purposes  between  a  mortgagor  in  possession  and  the 
mortgagee,  yet  they  do  not  allow  it  to  include  all  the  incidents  of 
that  relation.  As  Sir  Thomas  Plumer  observed,  "the  tenancy 
at  will  arises  from  a  mere  fiction."  And  no  one  can  read  the 
above  argument  of  this  learned  judge,  without  being  convinced 
that  there  is  no  more  reason  for  barring  the  mortgagor  of  his  right 
of  redemption,  by  analogy  to  the  statute^  than  there  is  for  favoring 
a  presumption,  that  a  mortgage  debt  has  been  paid,  if  the  mort- 
gagor has  for  twenty  years  been  in  quiet  possession,  and  has  at  no 
time  recognized  any  interest  in  the  mortgagee.^ 

456.  It  has  been  stated,  that,  upon  the  execution  of  a  mortgage 
deed,  the  mortgagee  becomes  seised  of  the  legal  estate,  and  may 
enter  into  possession,  unless  prevented  by  the  express  terms  of  the 
contract.  But  in  equity,  the  lands  mortgaged  are  considered  as  a 
pledge  only  in  his  hands  for  securing  the  repayment  of  the  money 
borrowed.  And  as  long  as  the  right  of  redemption  exists,  the 
mortgagee  is  considered  merely  as  a  trustee  for  the  mortgagor ;  so 
that  none  of  his  charges  or  encumbrances  attach  on  the  estate. 
The  right  of  redemption  in  equity,  like  the  right  of  entry  at  law, 
may  be  effectually  barred  by  a  possession  of  twenty  years.  And 
it  is  a  well-settled  rule,  that  if  the  mortgagee  is  in  possession  for 
twenty  years,  the  mortgagor  cannot  redeem,  unless  he  can  bring 
himself  within  the  proviso  hereafter  to  be  considered,  which  saves 
the  rights  of  infants,  .feme  coverts,  Ac.^     To  this  general  rule 

^  To  repel  the  preeamption  of  satisfaction,  it  seems  that  any  circamstance  erincing 
the  improbability  of  a  discharge  will  be  sufficient.  Thus  Sir  W.  Fortescne  considered 
the  presamption  of  payment  to  be  sofficlently  answered,  by  showing  that  the  mortgage 
debt  belonged  to  the  mother  of  the  owner  of  the  estate  encumbered,  and  that  she  had 
not  permitted  the  title-deeds  to  be  delivered  to  him.  Her  intention,  he  argued,  was 
therefore  manifested,  '*  not  to  demand  payment  daring  her  son's  lifetime ;  and  yet  not 
to  part  with  her  whole  right,  bat  to  keep  it  in  her  own  power."  Leman  v,  Newnham, 
I  Yes.  51.  And  see  Trash  r.  White,  3  Bro.  C.  C.  289 ;  Meade  v.  Bandon,  S  Dow.  268 ; 
Elmendorf  p.  Taylor,  10  Wheat.  (IT.  S.)  R.  152. 

'  Moore  v.  Cable,  I  Johns.  (N.  Y.)  Ch.  R.  385;  Demarest  v,  Wyncoop,  3  Id.  129, 
and  the  cases  there  cited;  Hughes  t;.  Edwards,  9  Wheat.  (U.  S.)  R.  489;  Lamar  v. 
Jones,  &c.  3  Ear.  &  M'Hen.  (Md.)  R.  328.     A  mortgagee  will  not  be  permitted  in  a 
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there  are,  however,  the  following  exceptions,  which  next  require 
attention. 

457.  Where  an  account  has  been  settled.  As  the  difl&culty  of 
accounting  is  the  principal  reason  that  courts  of  equity  will  not 
allow  a  mortgage  to  be  redeemed,  after  the  mortgagee  has  been 
twenty  years  in  possession,  when  that  objection  is  removed,  by  an 
account  having  been  settled,  within  twenty  yea^g,  the  right  of 
redemption  will  be  thereby  preserved.  Thus,  in  a  bill  to  redeem 
a  mortgage,  in  1642:  The  mortgagee,  it  appeared,  entered  in 
1650.  There  were  three  descents  on  the  defendant's  part,  and 
four  on  the  part  of  the  plaintiflF;  yet  the  length  of  time  being 
answered,  for  the  greatest  part,  by  infancy  or  coverture,  and  foras- 
much as,  in  1686,  a  bill  was  brought  by  the  mortgagor  to  fore- 
close, and  an  account  then  made  up  by  the  mortgagee,  the  court 
decreed  a  redemption,  and  an  account,  from  the  foot  of  account, 
in  1686.^  So  a  mortgage,  after  forty  years'  possession  in  the  mort* 
gagee,  was  held  to  be  redeemable,  upon  the  foot  of  a  stated  ac- 
count, with  an  agreement  for  turning  interest  into  principal ;  and 
the  decree  was  affirmed  by  the  House  of  Lords.* 

458.  The  next  exception  is,  where  the  mortgage  has  been  admit' 
ted.  Any  act  of  the  mortgagee,  by  which  he  acknowledges  the 
transaction  to  be  still  a  mortgage,  within  twenty  years  from  the 
time  when  a  bill  is  brought  to  redeem,  will  preserve  the  right  of 
redemption;  as  if  the  mortgagee,  by  his  will,  disposes  of  the 
money,  in  case  the  mortgage  is  redeemed.^  It  was  said  by  Lord 
Thurlow,  that  a  man  taking  notice  by  a  will,  or  other  deliberate 
act,  that  he  is  a  mortgagee,  will  take  the  case  out  of  the  rule,  that 
a  mortgagor  shall  not  redeem  after  twenty  year^.^  And  an  inci- 
dental notice,  in  any  conveyance  or  settlement,  is  an  act  which 


court  of  equity  to  set  np  an  adverse  possession  to  bar  the  right  to  redeem  of  his  mort- 
gagor, or  of  purchasers  imder  him,  unless  the  possession  has  been  for  twenty  years, 
which  constitutes  an  equitable  bar  by  lapse  of  time.  Gordon  v,  Hobart,  2  Sumn.  (Cir. 
Co.)  B.  401 ;  Slee  v.  Manhattan  Company,  1  Paige,  (N.  Y.)  Ch.  R.  48 ;  Lansing  v. 
Goelet,  9  Cow.  (N.  T.)  R.  846;  [Huntington  v.  Mather,  2  Barb.  (N.  T.)  S.  C.  338; 
Freeman  v.  Baldwin,  13  Ala.  246  ;  Phillips  v.  Sinclair,  20  Me.  269.] 

1  Proctor  i;.  Cowper,  2  Vem.  377. 

^  Conway  v.  Shrimpton,  6  Bro.  Pari.  Ca.  187.  See  also  Giles  v.  Baremore,  5  Johns. 
(N.  Y.)  Ch.  R.  545 ;  Cholmondeky  o.  Clinton,  2  Jac.  &  W.  R.  188. 

B  2  Cruise's  Dig.  156. 

*  Perry  v.  Marston,  2  Bro.  R.  397 ;  Whiting  v.  White,  2  Cox,  R.  290 ;  Marks  v. 
Pell,  I  Johns.  (N.  Y.)  Ch.  R.  694 ;  Ross  v.  NonriUe,  1  Wash.  (Cir.  Co.)  R.  18. 
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supposes  deliberation.^  The  fact  of  a  bill  of  foreclosure  baring 
been  brought,  or  of  an  agreement  for  the  purchase  of  the  equity 
of  redemption,  is  also  regarded  as  a  plain  concession  that  the 
mortgagee's  interest  is  liable  to  be  redeemed.^  So,  if  the  mort- 
gagee acknowledges  by  letter,  either  directly  or  impliedly,  that  his 
interest  in  the  property  is  not  absolute,  but  merely  temporary,  and 
as  a  security  for  the  repayment  of  the  loan.^ 

459.  One  question,  which  was  argued  in  a  case  before  Mr.  Jus- 
tice Story,  was,  whether  any  naked,  verbal  admissions,  or  parol 
acknowledgments  in  conversations,  are  sufficient  to  establish  the 
fact,  that  the  mortgagee  has  treated  the  conveyance  as  a  mortgage 
within  twenty  years.  Such  admissions  and  acknowledgments,  the 
learned  judge  observed,  are  certainly  open  to  the  strong  objection, 
that  they  are  easily  fabricated,  and  difficult,  if  not  impossible,  to 
be  disproved,  in  many  cases  ;  and  that  they  have  a  direct  tendency 
to  shake  the  security  of  all  titles  under  mortgages,  even  after  a 
very  long  exclusive  possession  by  the  mortgagee.*  He  then  refers 
to  Whiting  v.  White,*  in  which  Lord  Alvanley  reprobated  the  intro- 
duction of  any  such  parol  evidence ;  and,  commenting  on  the  case 


F  ^  Price  v.  Copner,  I  Sim.  &  Sta.  R.  347 ;  Ord  v.  Smith,  Sel.  Ch.  Ca.  9  ;  Hansard  v. 
Hardy,  18  Ves.  B.  455.  In  the  case  of  Pender  v.  Jones,.  2  Haj.  (N.  C.)  R.  294,  Tay- 
lor, J.,  said  :  '*  I  am  of  opinion  that  a  deliberate  avowal,  on  the  part  of  the  possessor, 
of  title  in  the  clamant,  or  a  serious  assent  to  the  validity  of  his  title,  will  render  an 
entry  or  claim  annecessary,  and  his  equivalent  in  its  effects  to  an  entry  or  claim." 

^  Ord  i\  Smith,  ut  wpra ;  Conway  v.  Skrimpton,  5  Bro.  P.  C.  187. 

'  Hodle  V.  Healy,  1  Yes.  &  Beam.  R.  536  ;  Vernon  v,  Bcthell,  2  Eden,  R.  1 10.  See 
also  Elmendorf  p.  Taylor,  10  Wheat.  (U.  S.)  R.  152.  A  mortgagee  in  possession  of 
lands,  having  received  from  the  grandfather  of  the  infant  heir  of  the  mortgagor  a  letter, 
the  contents  of  which  were  as  follows  :  *'  Concerning  the  business  at  Hendred,  which 
you  know  nearly  as  well  as  myself,  as  there  has  been  nothing  kept  from  you ;  which  I 
am  very  willing  to  settle,  if  your  granddaughter  is  of  age.  I  never  told  you  any  other- 
ways  ;  as  I  am  informed,  she  is  heiress  of  what  there  is.  The  difference  is  not  worth 
much.  I  shall  hear  from  your  granddaughter  about  the  business  " ;  — it  was  held,  that 
the  last-mentioned  letter  was  an  acknowledgment  of  the  heiress's  right  to  redeem  the 
mortgage,  and  that,  when  she  became  of  age,  she  was  entitled  to  consider  her  grandfather 
as  having  acted  as  her  agent ;  and,  consequently,  that  she  was  entitled  to  redeem  the 
mortgage  at  any  time  within  twenty  years  after  the  letter  was  written.  Trulock  v.  Roby, 
12  Scott,  R.,  as  so  cited  in  Digest  of  Eng.  Cases  in  5  Amer.  Law  Mag.  180.  [A  mort- 
gagee had  possession  sixteen  years  and  then  assigned  the  mortgage,  and  estate.  The 
deed  conveying  it  to  the  assignee  recited  the  original  mortgage  in  the  usual  manner,  and 
it  was  held,  that  this  assignment  was  not  a  sufficient  acknowledgment  in  writing  to  take 
the  case  out  of  the  statute.    Lucas  v.  Dennison,  7  Jur.  1 122.] 

*  Dexter  v.  Arnold,  3  Sumn.  (Cir.  Co.)  R.  160. 

«  Whiting  v.  White,  2  Cox,  R.  290. 
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of  Perry  v.  Marston,^  —  where  it  has  been  supposed  (though  it  is 
not,  perhaps,  certain)  that  Lord  Thurlow  thought  parol  evidence 
admissible,  and  sufficient  to  give  the  plaintiff  a  decree  for  redemp- 
tion, but  he,  in  fact,  decided  against  it  on  another  ground,  —  Lord 
Alvanley  said :  '^  I  cannot  help  thinking  that  it  would  have  been 
a  very  wise  rule,  if  no  parol  evidence  had  been  admitted  on  these 
subjects.  It  is  clear,  that  the  party  obtains  an  irredeemable  inter- 
est by  twenty  years'  possession ;  and  then  that  interest  is  to  be 
totally  changed  by  this  sort  of  loose  conversation."  He  afterwards 
added  :  '^  I  will  not  take  upon  myself  in  the  present  case  to  lay 
down  any  rule  that  shall  contradict  that  authority,  because  it  is 
not  necessary.  But,  at  any  rate,  I  think  the  declarations  must  be 
clear  and  unequivocal ;  and,  in  the  present  case,  I  do  not  think 
that  the  evidence  is  of  that  clear  and  unequivocal  nature,  as  to 
justify  the  court  in  giving  the  plaintiff  a  redemption."  The  same 
point,  adds  Mr.  Justice  Story,  came  before  the  Vice-Chancellor 
(Sir  Thomas  Plumer),  in  Reeks  v.  Postlethwaite ;  ^  and  he,  after 
admitting  that  there  was  no  case  in  point,  upon  principle,  decided 
that  parol  evidence  was  so  admissible.  But,  after  sifting  the  evi- 
dence  in  the  case  (which  sufficiently  shows  the  danger  of  such 
evidence),  he  decided  that  it  was  not  satisfactory,  and  refused  the 
redemption.  Mr.  Justice  Story  then  observes:  "Then  came  the 
case  of  Barron  v.  Martin ,2  where  Sir  William  Grant  thought  the 
parol  evidence  admissible ;  but,  at  the  same  time,  on  account  of 
its  being  unsatisfactory,  decided  against  the  redemption,  and  ad- 
hered to  the  rule  laid  down  by  Lord  Alvanley,  that  it  ought  to  be 
clear  and  unequivocal  to  justify  a  redemption.  But  there  is  an 
important  remark  made  by  this  eminent  judge,  in  the  same  case, 
which  is  worthy  of  special  notice.  '  It  is  now  decided,'  said  he, 
*  that  twenty  years'  possession  by  a  mortgagee  will,  prima  facie,  bar 
a  right  of  redemption ;  and  it  lies  on  the  mortgagor  to  show,  that 
such  length  of  possession  ought  no^  to  produce  that  effect.'  He 
added :  ^  The  oniL8  lies  on  the  mortgagor  to  show  that  fact,  in  order 
to  defeat  the  effect  of  the  possession.'  In  Marks  v.  Pell,^  the  same 
point  came  before  Mr.  Chancellor  Kent ;  and  the  only  evidence 
relied  upon,  in  favor  of  the  redemption,  was  certain  naked,  unas- 

1  Peny  v.  Manton,  2  Bro.  Ch.  K.  397. 

3  Reeks  0.  Postlethwai'te,  Coop.  Eq.  R.  160. 

'  Barron  v.  Martin,  Coop.  £q.  R.  189  ;  8.  o.  19  Yes.  R.  326. 

*  Marks  v.  Pell,  1  Johns.  (N.  Y.)  Ch  R.  594. 
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sisted  confessions  of  the  mortgagee,  stated  by  witnesses.  The 
learned  judge  decided,  upon  a  review  of  the  evidence,  that  the 
redemption  ought  not,  under  all  the  circumstances,  to  be  allowed ; 
for  ^  it  would  be  setting  up  a  dangerous  precedent,  to  give  effect  to 
a  stale  claim,  upon  such  uncorroborated  and  loose  confessions.' 
In  delivering  his  opinion,  he  said :  '  It  was  once  observed,  in  the 
Supreme  Gourt,^  that  acknowledgments  of  the  party,  as  to  title  to 
real  property,  are  a  dangerous  species  of  evidence ;  and,  though 
good  to  support  a  tenancy,  or  to  satisfy  doubts  in  cases  of  pos- 
session, they  ought  not  to  be  received  as  evidence  of  title,  as  it 
would  counteract  the  beneficial  purposes  of  the  statute  of  frauds. 
That  doctrine  strikes  me  as  just  and  sound;. and  principles  are 
essentially  the  same  in  both  courts.'  From  this  language,  I  can- 
not but  infer,  that  the  learned  chancellor  was  against  the  admissi- 
bility of  the  evidence,  though  he  did  not  deem  it  necessary  to 
decide  the  case  on  that  point.  His  very  able  reporter  (Mr.  John- 
son) has  supposed  differently,  in  his  marginal  note  of  the  case ; 
but  I  have  been  unable  so  to  read  the  case.  I  have  not,  in  my 
researches,  found  any  other  cases  upon  the  point.  And,  what  is 
very  remarkable,  there  is  no  instance  of  a  decree  being  made  upon 
such  parol  evidence  in  favor  of  the  party  seeking  to  redeem.  In 
the  present  case,  I  am  spared  the  necessity  of  deciding  the  gen- 
eral principle;  for,  admitting  that  parol  evidence  is  admissible 
(which  I  am  by  no  means  prepared  to  decide,  and  I  wish  to  re- 
serve for  further  consideration),  I  am  of  opinion  that  the  parol 
evidence  of  the  confessions  and  conversations  of  the  mortgagee, 
testified  to  by  the  witnesses,  is  wholly  unsatisfactory,  too  loose,  and 
too  equivocal,  and  too  infirm  in  its  reach  and  bearing  and  circum- 
stances, to  justify  any  decree  in  favor  of  a  redemption."  By  the 
statute  of  3  and  4  Will.  lY.  c.  27,  it  is  enacted,  that  a  mortgagor 
shall  be  barred  by  twenty  years'  possession  of  the  mortgagee,  unless 
there  be  an  acknowledgment  i^  lorUing ;  and  the  statute  runs  in 
general  from  the  day  when  default  is  made.  By  the  7  Will.  IV., 
and  1  Vict.  c.  28,  reciting  that  doubts  had  arisen  upon  the  sub- 
ject, part  payment  of  principal  or  interest  is  made  equivalent  to 
an  acknowledgment  in  writing  so  as  to  bar  the  statute.^ 

1  6  JohiiB.  (N.  T.)R.  21. 

^  See  Appendix,  pp.  xx.  xxi.  A  mortgagee  in  possession  for  six  jears,  without  ac- 
knowledgment of  mortgagor's  title,  purchased  the  interest  of  the  tenant  for  life  of  the 
equity  of  redemption,  and  continued  in  possession  for  twenty  years  longer  :  held  that 
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460.  It  is  settled  in  this  country  by  the  highest  authority,  that 
a  purchaser  of  mortgaged  premises,  who,  at  the  time  of  his  pur- 
chase, had  actual  notice  of  the  mortgage,  or  constructive  notice 
thereof  by  means  of  the  registry,  is  bound  by  a  previous  sufficient 
acknowledgment  of  the  person  under  whom  he  claims,  of  the  ex- 
istence of  the  indebtedness,  within  twenty  years.^ 

461.  Another  exception  is,  where  no  time  is  appointed  for  pay- 
ment. Where  no  particular  time  is  appointed  for  the  payment  of 
mortgage  money,  as  in  the  case  of 'Welsh  mortgages,  a  redemption 
will  be  decreed  at  any  time.  Thus,  on  a  bill  to  redeem  a  mortgage, 
the  defendant  demurred,  because  the  mortgage  was  sixty  years 
old ;  but  the  demurrer  was  overruled,  it  appearing  to  have  been 
agreed,  that  the  mortgagee  should  enter  and  hold  till  he  was 
satisfied,  which  was  in  nature  of  a  Welsh  mortgage,  and  in  such 
a  case  length  of  time  was  no  objection.^  This  perpetual  right  of 
redemption  is,  however,  subject  to,  and  may  be  lost  by  a  subse- 
quent agreement.^  But  in  case  of  a  mere  conveyance  to  a  person, 
till  he  is  paid  his  principal  and  interest,  by  perception  of  the  rents 
and  profits,  no  length  of  time  will  bar  the  redemption.  Lord 
Hardwicke  held,  that  in  such  a  case,  there  was  nothing  for  the 
statute  of  limitations  to  operate  upon,  as  there  was  no  forfeiture, 
and  the  mortgagee  took  the  estate  subject  to  a  perpetual  account. 
But  if,  after  an  account' was  taken,  it  should  appear  that  the 
mortgagee  had  continued  in  possession  ever  since,  the  statute 
would  run. 

462.  Where  the  mortgagor  continues  in  possession,  is  a  still 
further  exception.  If  the  mortgagor  continues  in  possession,  no 
length  of  time  will  bar  the  equity  of  redemption  ;  and  even  a  pos- 
session of  one  part  of  the  mortgaged  premises  will  keep  alive  the 
right  to  redeem.*  A  person  in  1687  mortgaged  a  set  of  chambers, 
in  Gray's  Inn,  in  the  city  of  London,  and  retained  the  possession 

till  1700,  at  which  time  a  possession  of  part  was  delivered  to  the 

• 

Bach  possession  was  not  adrerse  daring  the  existence  of  the  life  estate  so  parchased, 
and  that  the  statute  of  3  and  4  Will.  IV.  c.  27,  s.  28,  was  not,  therefore,  a  har  to  anj 
soit  for  redemption  by  the  remainder-man  or  reversioner.  Hyde  v.  Dallaway,  2  Hare, 
R.  528,  cited  in  Digest  of  Eng.  Eq.  Cases,  in  3  American  Law  Mag.  432. 

1  Heyer  v.  Pruyn,  7  Paige,  (N.  Y.)  Ch.  R.  465  ;  Haghes  v.  Edwards,  9  VSTheat.  (U. 
S.)  R.  490. 

3  Ord  V.  Henning,  1  Vt.  R.  418.    And  see  Fenwick  v.  Reed,  1  Merirale,  R.  114. 

>  Hartpole  v,  Walsh,  5  Bro.  Pari.  Ca.  267. 

«  2  Cruise,  161 ;  Marks  v.  Pell,  1  Johns.  (N.  T.)  Ch.  R.  594. 
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mortgagee,  the  mortgagor  holding  the  remainder  till  1708,  leaving 
the  plaintiff  an  infant.  A  bill  was  brought  to  redeem  in  1726.  A 
redemption  was  decreed,  and  it  was  said  by  Lord  King,  that 
nothing  was  more  clear,  than  that,  if  the  mortgagor  was  in  posses- 
sion of  any  part,  he  should  be  admitted  to  redeem  the  whole,  as 
being  in  possession  thereof.^  This,  it  will  be  observed,  is  in  con- 
formity.to  the  rule  before  laid  down,  that  the  possession  of  part  of 
an  estate  is  a  possession  of  the  whole. 

463.  Again,  where  there  is  fraud  in  the  mortgagee.  Where  any 
species  of  fraud  has  been  practised  by  a  mortgagee,  at  the  time 
when  the  mortgage  was  made,  a  court  of  equity  will  interfere  and 
give  relief,  notwithstanding  a  possession  of  twenty  years.^  Thus 
in  the  before-mentioned  case  of  Orde  v.  Smith,  it  was  expressed 
that  the  redemption  should  be  with  the  mortgagor's  own  money ; 
and  the  master  of  the  rolls  said,  that  the  words  in  the  defeasance, 
however  fettered,  signified  nothing,  where  the  money  was  to  be  re- 
paid ;  for  the  borrower  being  necessitated,  and  so  under  the  lender's 
power,  the  law  made  a  benign  construction  in  his  favor.  But  this, 
he  held,  was  a  fraud  in  its  creation,  and  in  such  a  case  was  re- 
deemable after  any  length  of  time. 

464.  As  persons  claiming  in  remainder  or  reversion  are  not 
barred  by  the  statute,  until  after  the  expiration  of  the  time  limited, 
from  the  time  of  such  remainder  or  reversion  falling  into  posses- 
sion, it  has  been  urged  (on  the  common  principle  of  equity  follow- 
ing the  law),  that  the  same  rule  should  be  applied  to  successive 
limitations  of  an  equity  of  redemption.^  But,  it  seems,  that  the 
contrary  is  the  settled  law  on  the  subject.  In  a  case  before  Sir 
William  Grant,  where  the  party  claiming  was  entitled  in  remainder 
immediately  after  an  estate  for  life,  during  the  existence  of  which 
the  mortgagee  had  entered,  it  was  adjudged,  that  there  could  be 
no  redemption  after  twenty  years,  in  whatsoever  way  the  estate 
might  have  been  settled.*  The  ground  of  this  rule  is  the  mischief 
to  be  apprehended  from  an  unlimited  power  to  redeem  generally, 
and  also  that  the  previous  right  of  the  mortgagee  might  designedly 
be  defeated  merely  by  making  a  settlement  of  the  property.  An- 
other ground  is,  that  although  a  remainder-man  or  reversioner  of 

1  Rakestraw  v.  Brewer,  Sel.  Co.  in  Cha.  55 ;  Marks  v.  Pell,  1  Johns.  (N.  Y.)  Ch.  R. 
594. 
3  2  Cruise,  161 ;  Marks  v.  P«ll,  1  Johns.  (N.  T.)  Ch.  R.  595 ;  Reigal  o.  Wood,  Id.  402. 
*  Blake  v.  Foster,  2  Ball  &.  Beat.  565,  575,  et  seq, 
«  Harrison  v.  Holiins,  1  Sim.  &  Stu.  471. 
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a  legal  estate  cannot  bring  his  formedon  until  the  remainder  falls 
into  possession,  yet  a  remainder-man  or  reversioner  of  an  equity  of 
redemption  has  a  present  right  to  redeem. 

465.  It  is  worthy  of  notice  that  prior  to  the  above  determina- 
tion of  Sir  William  Grant,  it  had  been  adjudged  that  the  existence 
of  an  estate  by  the  curtesy  was  insufficient  to  prevent  the  pre- 
sumptive bar  of  the  remainder-man's  right  to  redeem,  arising  from 
long  possession.  On  the  occasion  alluded  to,  Lord  Hardwicke 
remarked,  that  there  would  be  no  bounds  to  redemption  if  the 
excuse  of  a  curtesy  estate  should  prevail ;  that  mortgagees  would 
never  be  quieted  in  tlieir  possession  ;  that  it  was  of  no  consequence 
to  them,  to  whom  the  right  of  redemption  belonged  ;  and  that  if 
the  persons  entitled  did  not  make  use  of  their  right,  it  was  only 
fitting  they  should  be  barred.^  And  it  was  also  held  by  Chief 
Baron  Eyre,  that  the  plaintiff  might  redeem,  notwithstanding  the 
tenancy  by  the  curtesy,  and  that  therefore  his  neglect  shall  bar 
him.^  But  if  the  mortgagee's  possession  be  attributable  to  a  title 
under  the  husband,  independently  of  that  as  mortgagee,  his  enjoy- 
ment during  the  husband's  lifetime,  however  long,  will  not  prejudice 
the  right  of  the  heir.  As  if  the  mortgagee  becomes  the  party  as  well 
to  pay  as  to  receive  the  interest  of  the  mortgage  debt.^  And  under 
these  circumstances  the  right  to  redeem  does  not  terminate  until 
the  end  of  twenty  years  from  the  time  of  the  husband's  death.* 

466.  It  has  been  said  that  the  mortgagee  is  a  trustee  to  the 
mortgagor.  But  it  is  only  in  a  secondary  point  of  view,  and  under 
certain  circumstances,  and  for  a  particular  purpose,  that  the  char- 
acter of  trustee  constructively  belongs  to  a  mortgagee.  There  is 
certainly  no  trust  expressed  in  the  contract.  It  is  only  raised, 
therefore,  by  implication,  and  in  subordination  to  the  main  pur- 
poses of  the  contract.  The  relation  of  the  parties  is  a  peculiar 
one,  and  perfectly  m  generis.  Under  certain  conditions  the 
mortgagee  becomes  the  purchaser  of  a  security  and  pledge,  to  hold 
for  his  own  use  and  benefit.  He  has  acquired  a  distinct  and  inde- 
pendent beneficial  interest  in  the  estate ;  and  although  his  right  is 
qualified  and  limited,  it  may  eventually  become  absolute  and  per- 
manent, and  may  be  enforced  by  suit  against  the  mortgagor.     It 

1  Anon.  2  Atk.  R.  333. 

^  Oorbett  v.  Barker^  I  Anst.  R.  138. 

'  Same  case,  3  Anst  R.  765. 

*  Price  p.  Copner,  1  Sim.  &  Sta.  R.  347. 
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is  a  general  rule,  that  a  trustee  is  not  allowed  to  deprive  his  cestui 
que  trust  of  the  possession,  but  a  court  of  equity  never  interferes 
to  prevent  the  mortgagee  from  assuming  the  possession.  In  this 
respect,  it  will  be  perceived,  that  there  is  a  marked  difference  in 
the  contract  between  mortgagor  and  mortgagee,  and  trustee  and 
cestui  que  trust.  A  trustee  is  stopped  in  equity  from  dispossessing 
his  cestui  que  trusty  because  such  dispossession  would  be  a  breach 
of  trust  A  mortgagee  cannot  be  stopped,  because  in  him  it  is  no 
breach  of  trust,  but  in  conformity  to  his  contract.  On  the  same 
principle  a  mortgagee  is  not  prevented,  but  assisted  in  equity,  when 
he  has  recourse  to  a  proceeding,  which  is  not  only  to  obtain  the 
possession,  but  the  absolute  title  to  the  estate,  by  foreclosure. 
There  is  no  resemblance,  in  this  respect,  to  the  character  of  a  trus- 
tee, but  to  a  character  directly  opposite  ;  and  it  is  in  this  opposite 
character  that  the  mortgagee  accounts  for  the  rents  and  profits 
when  in  possession,  and  when  he  is  not,  receives  the  interest  of  his 
mortgage  debt.  The  ground,  therefore,  on  which  a  mortgagee  is 
in  any  case  and  for  any  purpose  considered  to  have  a  character 
resembling  that  of  a  trustee,  is  the  partial  and  limited  right,  which, 
in  equity,  he  is  allowed  to  have  in  the  whole  estate,  legal  and 
equitable.  And  hence,  although  as  a  general  rule  the  statute  will 
not  apply  to  a  direct  trust,  yet  a  mortgagee  is  allowed  to  set  up 
lapse  of  time  as  a  bar  to  the  equity  of  redemption.^ 

467.  Where  the  legal  estate  is  barred,  the  equitable  estate  is 
also  barred.  In  a  case,  which  has  been  treated  in  this  country  as 
one  of  the  highest  consequence,^  an  estate  subject  to  a  mortgage  in 
fee,  was  in  settlement  with  an  ultimate  limitation  to  the  right  heirs 
of  S.  R.  A,  on  the  expiration  of  the  previous  estate,  entered, 
claiming  to  be  entitled  under  the  limitation ;  and  he,  and  after  his 
death,  his  son,  continued  in  quiet  possession,  paying  interest  on 
the  mortgage,  for  twenty  years.  It  was  first  determined  by  Sir  W. 
Grant,  Master  of  the  Bolls,  that  the  lapse  of  time  was  no  bar. 
But  afterwards,  when  the  case  came  before  his  successor.  Sir  T. 
Plumer,  the  latter  delivered  a  most  learned  and  elaborate  judg- 
ment,^ tending  to  show,  that  wherever,  in  a  claim  to  a  legal  estate, 
the  remedy  is  barred  in  a  court  of  law,  by  length  of  time,  the 

1  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  B.  1. 

^  Cholmondeley  v,  Clinton,  2  Jac.  &  Walk.  R.  1,  as  reported,  also,  in  2  Meriv.  R. 
173. 
*  Cholmondeley  v.  Clinton,  2  Jac.  &  Walk.  R.  1. 
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remedy  for  an  equitable  estate,  will  be  equally  barred,  by  the  lapse 
of  the  same  period  of  time,  in  a  court  of  equity.  An  appeal  was 
taken  to  the  House  of  Lords,  and  in  moving  the  judgment  of  the 
House,  Lord  Eldon  adverted  to  the  general  principles  adopted  by 
courts  of  equity  on  the  subject  of  length  of  time,  and  observed  on 
^^  the  vast  difference  between  trusts,  some  being  express,  some 
implied ;  some  relations  formed  between  individuals,  in  the  matter 
in  which  they  deal  with  each  other,  and  in  which  it  could  hardly 
be  said,  that  one  was  trustee,  and  the  other  cestui  que  truBt,  and  yet 
it  could  not  be  well  denied,  that  for  some  purposes  they  were  so. 
Of  this  kind,  he  took  the  relation  between  mortgagor  and  mort- 
gagee to  be.  He  concluded  by  stating  his  opinion  to  be,  that 
adverse  possession  of  an  equity  of  redemption  for  twenty  years 
was  a  bar  to  another  person  claiming  the  same  equity  of  redemp- 
tion, and  worked  the  same  effect  as  disseisin,  abatement,  or  infru- 
sion,  with  respect  to  legal  estates."  Lord  Redesdale  concurred, 
and  the  decree  was  affirmed.^  This  decree  received  the  approbar 
tion  of  the  Supreme  Court  of  the  United  States,  in  Elmendorf  t^. 
Taylor,^  which  was  a  bill  in  equity,  on  appeal  from  the  Circuit 
Court  in  Kentucky.  Ch.  J.  Marshall  thought,  that  the  analogy  of 
a  bill  in  equity  to  actions  founded  on  a  right  of  entry  derived  some 
title  to  consideration  from  the  circumstance  that  the  plaintiff  does 
not  sustain  his  claim  on  his  own  seisin,  or  that  of  his  ancestor,  but 
on  an  equity  not  necessarily  accompanied  by  seisin,  whereas  seisin 
is  an  indispensable  ingredient  in  a  writ  of  right.  The  case,  how- 
ever, he  considered,  must  depend  upon  precedent ;  and,  if  one  or 
the  other  rule  has  been  positively  adopted,  it  should  be  respected. 

1  Ibid.  189. 

*  Elmendorf  v.  Taylor,  10  Wheat.  (U.  S.)  R  15S.  Chancellor  Kent  said  :  "  It  is  a 
well-settled  rale,  that  twenty  years'  possession  by  the  mortgagee,  without  acconnt  or  ac- 
knowledgment of  any  sabsisting  mortgage,  is  a  bar  to  a  redemption,  unless  the  mort- 
gagor can  bring  himself  within  the  proviso  of  the  statute  of  limitations."  3  Johns,  (N. 
Y.)  Ch.  R. 
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CHAPTER   XXXV. 

TRUSTBB  AND   CBSTUI  QUE  TRCST. 

468.  It  has  been  shown,  in  a  former  chapter,  in  txeating  of  trus- 
tees of  personal  property,^  that  the  well-established  rule,  in  regard 
to  direct  trusts,  belonging  exclusively  to  the  jurisdiction  of  a  court 
of  equity,  is,  that,  so  long  as  the  trust  subsists,  the  right  of  the 
cestui  que  trust  cannot  be  barred  or  excluded  by  the  trustee,  by 
virtue  of  the  length  of  time  during  which  the  latter  has  held  pos- 
sesion. It  is  equally  true,  that,  in  cases  of  trusts  of  this  descrip- 
tion, of  real  estates,  the  possession  of  the  trustee  is  the  possession 
of  the  cestui  que  trust ;  and  that,  if  the  trustee  remain  in  posses- 
siop,  though  he  does  not  execute  the  trust,  his  possession  is  still 
that  of  cestui  que  trust ;  and  that,  if  the  non-performance  of  the 
trust  be  the  only  circumstance  in  his  favor,  such  possession  will 
operate  nothing  as  a  bar,  it  being  in  accordance  with  the  title  of 
the  equitable  owner.^  The  possession  is,  in  fact,  the  same  as  in 
the  case  of  a  lessee  for  a  term,  whose  possession,  although  he  may 

1  Chap.  XVI.  §  166. 

^  In  addition  to  the  leading  anthorittefl  upon  the  sabject,  cited  in  the  chapter  joat 
above  referred  to,  see  Howard  v,  Aiken,  3  M'Cord,  (S.  C.)  R.  467 ;  Armstrong  v, 
Campbell,  3  Yerg.  (Tenn.)  R.  201 ;  Overstreet  v.  Bates,  1  J.  J.  Marsh.  (Ky.)  R.  370; 
Thompson  v.  Blair,  3  Marph.  (N.  C.)  R.  583 ;  Jones  v.  Persons,  2  Hawkes,  (N.  C.) 
R.  269 ;  [Martin  v.  Jackson,  27  Penn.  St.  504.]  An  administrator  in  possession  of 
lands,  of  which  his  intestate  died  seised  and  possessed,  cannot  acquire  a  title  in  bis  own 
right  thereby,  under  the  statute  of  limitations.  North's  Administrator  v,  Bamum,  12 
Vt.  R.  205;  Goodhtie  v,  Barnwell,  Rice,  (S.  C.)  Eq.  R.  198.  A  trustee  cannot  take 
advantage  of  the  act  of  limitations  against  the  cestui  que  tiiist,  or  of  persons  claiming 
under  him.  Redwood  v.  Riddick,  4  Munf.  (Va.)  R.  222;  Wamburzee  v,  Kennedy,  4 
Desaus.  (S.  C.)  Eq.  R.  479.  [The  trustees  (in  fee)  intrusted  to  the  cestui  que  trust,  as 
beneficial  owner,  the  management  of  the  estate.  The  latter,  without  ever  having  had 
actual  occupation,  let  C  into  possession,  who  occupied  during  the  life  of  the  cestui  que 
trust  for  more  than  twenty  years.  Held  that  C  had  acquired  a  title  by  adverse  posses- 
sion under  3  &  4  Will.  IV.  c.  27,  although  no  tenancy  at  will  had  been  created  between 
the  cestui  que  trust  and  trustee.  Mclling  v.  Leak,  32  Eng.  L.  &  Eq.  442.  And  it  seems 
that  if  a  religious  society,  whose  meeting-house  is  held  in  trust  by  their  prudential  com- 
mittee for  maintaining  a  particular  form  or  worship,  vote  to  adopt  and  do  openly  adopt 
another  form  of  worship,  their  possession  becomes  adverse.  Attorney-Gen.  v.  Federal 
Street  Church,  3  Gray,  (Mass.)  1.] 


CHAP.  XXXV.]  TBUSTEE  AND  CESTUI  QUE  TRUST.  467 

not  pay  rent  for  fifty  years,  is  no  bar  at  law  to  an  ejectment  after 
the  expiration  of  the  term,  the  previous  occupancy  being,  in  reality, 
consistent  with  the  right  of  the  party  against  whom  he  seeks  to  set 
it  up.^  As  a  devise  of  land  to  executors,  to  be  sold  for  the  pay- 
ment of  debts  and  legacies,  vests  in  them  a  tm%tfund  for  that  pur- 
pose, the  creditors  ought  to  be  considered  as  having  such  a  lien, 
upon  the  estate  thereby  set  apart  for  the  payment  of  the  testator's 
debts,  as  gives  them  the  right,  at  any  subsequent  period,  however 
late,  —  as  long  as  the  trust  remains  unexecuted  in  their  favor, 
through  the  neglect  of  the  executor  to  perform  it,  by  converting 
the  estate  into  money,  and  paying  the  debts,  —  to  proceed  against 
it  by  execution,  and  levy  the  amount  of  their  debts  out  of  it,  if 
sufficient  for  that  purpose.  In  such  case,  there  is  no  limit  to  the 
lien  of  the  debts  short  of  a  presumption  of  payment  from  lapse  of 
time.2 

469.  But  in  cases  of  resulting,  implied,  and  constructive  trusts, 
the  rule  is  otherwise,  it  being  well  settled,  as  a  rule  of  equity,  that 
where  a  claim  is  made  after  a  great  length  of  time  against  the 
holders  of  trusts  of  this  description,  the  statute  of  limitations  will 
apply,  as  likewise  presumption  from  lapse  of  time.'  There  was  a 
strong  case  in  support  of  this  doctrine,  which  arose  under  the 
statute  of  limitations  of  the  island  of  Jamaica,  which  declared  in 
express  terms,  ^^  that  the  act  should  not  be  held  to  extend  to  a 
possession  held  by  trustees."  It  was  adjudged  by  the  Master  of 
the  Rolls,  that  the  exception  meant  only  direct  or  express  trusts, 
between  cestui  que  trusts  and  their  trustees  (upon  which  length  of 
possession  does  not  bar,  and  ought  to  have  no  effect),  and  that  it 
did  extend  to  every  equitable  question  relative  to  real  property.* 
The  statute  of  3  and  4  Will.  IV.  c.  27,  s.  25,  enacts,  that  in  cases 
of  express  trusts,  the  right  of  the  cestui  que  trusty  or  any  person 

1  See  ante,  Chap.  XXXIII. ;  Hoyeden  v.  Annesley,  2  Sch.  &  Lefr.  R.  633 ;  Willison 
V.  Watkins,  3  Peters,  (U.  8.)  B.  43;  Bowman's  Devisees  o.  Watber,  2  McLean,  (Cir. 
Co.)  R.  376. 

^  Alexander  v,  McMnrry,  8  Watts,  (Penn.)  R.  504.  See  also  Steel  v,  Henij,  9  Id. 
523,  itnd  ante,  Chap.  XVL  4  169*  for  the  distinction  between  sach  trusts  declared  of  the 
real  and  personal  estate.  Where  land  was  devised  to  A.  in  tmst  to  apply  the  rents  and 
profits  to  the  support  of  R.  during  his  life,  in  an  action  bj  the  cestui  que  trust  against  the 
tmstee,  to  recover  the  rents  and  profits,  it  was  held  that  the  statute  of  limitations  did  not 
apply.    Hemenwaj  v.  Gates,  5  Pick.  (Mass.)  R.  421. 

'  See  authorities  cited,  ante,  Chap.  XVI.  §  178,  and  in  particular  Kane  v.  Bloodgood, 
7  Johns.  (N.  Y.)  Ch.  R.  90 ;  [Hemming  v.  Zimmerschitte,  4  Texas,  159.] 

*  Beekford  v.  Wade,  17  Ves.  R.  88. 
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claiming  through  him,  shall  be  deemed  to  have  first  accrued  at  the 
time  when  the  land  or  rent  may  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be  deemed  to 
have  accrued  only  against  such  purchaser,  or  any  person  claiming 
through  him.  The  construction  of  this  section  has  been,  that  it 
applies  to  cases  of  direct  trusts  only,  and  does  not  extend  to  implied 
trusts.^ 

470.  If  a  party  is  to  be  constituted  a  trustee  by  a  decree  of  a 
court  of  equity  founded  on  fraud,  his  possession  is  adverse  from 
the  time  the  circumstances  of  the  fraud  were  discovered,  and  the 
statute  will  therefore  run  from  that  time.^  In  the  language  of  the 
Supreme  Court  of  the  United  States :  ^^  It  is  true,  that  length  of 
time  is  no  bar  to  a  trust  clearly  established  ;  and  in  a  case  where 
fraud  is  imputed  and  proved,  length  of  time  ought  not,  upon  the 
principles  of  eternal  justice,  to  be  admitted  to  repel  relief.  On  the 
contrary,  it  would  seem,  that  length  of  time  during  which  the 
fraud  has  been  successfully  concealed  and  practised,  is  rather  an 
aggravation  of  the  offence,  and  calls  more  loudly  upon  a  court  of 
equity  to  grant  ample  and  decisive  relief.^  But  length  of  time 
necessarily  obscures  all  human  evidence ;  and  as  it  thvs  removes 
from  the  parties  all  the  immediate  means  to  verify  the  nature  of  the 
original  transactions^  it  operates  by  way  of  presumption  in  favor  of 
innocence,  and  against  the  imputatiou  of  fraud."  ^  Lord  Kenyon, 
upon  this  principle,  refused  to  permit  a  fraudulent  purchaser  of  a 
leasehold  estate  to  be  turned  into  a  trustee  for  the  children  of  the 
testator,  in  consequence  of  the  great  lapse  of  time  between  the 

^  See  Appendix,  p.  xx. 

'  Hoveden  v.  Lord  Annesley,  2  Sch.  &  Lef.  607 ;  Townsend  v.  Townsend,  1  Cox, 
28;  Prevoat  v.  Gratz,  6  Wheat  (U.  S.)  R.  481 ;  Wallace  p.  Duffield,  2  Sorg.  &  Rawle, 
(Penn.)  B.  521 ;  [Michoud  v.  Girod,  4  How.  (U.  S.)  503.] 

'  So  general  is  the  condemnation  of  all  fraudulent  acts  by  the  common  law,  that  a 
fraudulent  estate  is  said,  in  the  masculine  language  of  the  books,  to  be  no  estate  in  the 
judgment  of  the  law.  It  forfeits  the  protection  of  every  statute  which  gives  confirma- 
tion to  doubtful  titles,  and  while  a  disseisor  has  the  benefit  of  the  statute  oi  fines  and  of 
limitations  in  support  of  his  wrongful  title,  a  title  acquired  by  covin  is  indefinitely  open 
to  be  disputed ;  and  even  acts,  as  well  judicial  as  others,  which  of  themselves  are  just 
and  lawful,  if  infected  with  fraud,  are  in  judgment  of  law  vicious  and  unavailing. 
Roberts  on  Fraud.  Conv.  520  (c.  5,  s.  1 ). 

*  Prevost  V.  Gratz,  per  nipm,  Story,  J.,  in  delivering  the  opinion  of  the  court  And 
see  anUy  Chap.  XV III.  Fraud  will  never  be  presumed,  though  it  may  be  proved  cir- 
cumstantially. Now,  where  an  act  does  not  necessarily  import  fraud,  where  it  has 
more  likely  been  done  through  a  good  than  a  bad  motive,  fraud  should  never  be  pre- 
sumed.   Gregg  0.  Sayre,  8  Peters,  (U.  S.)  R.  244. 
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purchase  and  the  filing  of  the  bill.^  So,  where  a  suit  was  in- 
stituted to  disturb  a  purchaser,  and  to  make  him  a  trustee  by  con- 
struction, on  the  ground  of  fraud,  it  was  held,  that  in  cases  of 
possible  eventual  trusts,  depending  upon  proof,  length  of  possession 
was  and  ought  to  be  a  bar,  upon  the  principle  of  the  statute  of 
limitations.^  Even  if  the  grantor  in  deeds  be  justly  chargeable 
with  fraud,  but  the  grantees  did  not  participate  in  it ;  and  when 
they  received  their  deeds,  had  no  knowledge  of  it,  but  accepted  the 
same  in  good  faith,  the  deeds,  upon  their  face,  purporting  to  convey 
a  title  in  fee,  and  showing  the  nature  and  extent  of  the  premises  ; 
there  can  be  no  doubt  the  deeds  do  give  color  of  title  under  the 
statute  of  limitations.^ 

471.  It  is  indeed  perfectly  clear,  that  whenever  a  person  takes 
possession  of  property  in  his  own  name,  and  is  afterwards,  by 
matter  of  evidence  or  by  construction  of  law,  changed  into  a 
trustee,  lapse  of  time  may  be  pleaded  in  bar.*  The  following  gen- 
eral doctrines,  upon  the  subject,  have  been  advanced  by  the  Supreme 
Court  of  the  United  States,  as  being  well  established  :  "  Though 
time  does  not  bar  a  direct  trust,  as  between  trustee  and  cestui  que 
tru8tj  till  it  is  disavowed,  yet  where  a  constructive  trust  is  made 
out  in  equity,  time  protects  the  trustee,  though  his  conduct  was 
originally  fraudulent,  and  his  purchase  would  have  been  repudiated 
for  fraud.  So  where  a  party  takes  possession  in  his  own  right,  and 
was  prima  facie  the  owner,  and  is  turned  into  a  trustee  by  matter 
of  evidence  merely  ;  and  where  one  intending  to  purchase  the 
entire  interest  in  the  land  took  a  conveyance  without  words  of 
limitation  to  his  heirs,  passing  only  an  estate  for  life,  the  lapse  of 
fourteen  years,  after  the  expiration  of  the  life  estate,  was  a  pro- 
tection to  the  heirs  of  the  purchaser.^  What  that  reasonable  time 
is  within  which  a  constructive  trust  can  be  enforced,  depends  on 
the  circumstances  of  the  case  ;  but  there  can  be  few  cases  where 
it  can  be  done,  after  twenty  years'  peaceable  possession,  by  the 
person  who  claims  in  his  own  right,  but  whose  acts  have  made  him 
trustee  by  implication.    This  possession  entitles  him  at  least  to  the 

^  Bonney  v.  Ridgard,  cited  in  17  Yes.  B.  151,  and  in  S  Bro.  C.  C.  438. 

'  Andrew  v.  Ridgely,  4  Bro.  C.  C.  125. 

*  Gregg  V,  Sayre,  ntpra, 

«  Deconche  v.  Savetier,  3  Johns.  (N.  Y.)  Ch.  R.  190;  MTalker  v.  Walker,  16  Seig. 
&  Bawle,  (Penn.)  R.  170.  And  see  ante,  Chap.  XVI.  M78;  [Taylor  v.  Dawson,  3 
Jones,  £q.  (N.  C.)  86.] 

^  Higginbotham  v.  Bomet,  5  Johns.  (N.  T.)  Ch.  R.  184. 
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same  protection  as  that  of  a  direct  trustee,  who,  to  the  plaintiff's 
knowledge,  disavows  the  trust,  and  holds  adversely."  "  A  pur- 
chaser in  possession, 'by  contract  to  sell,  is  in  law  a  trespasser; 
but  in  equity  he  is  the  owner  of  the  estate,  having  taken  posses- 
sion under  the  contract,  and  the  vendor  is  in  the  situation  of  an 
equitable  mortgagor.^  If  the  entry  was  by  purchase,  and  the  pur- 
chaser claims  the  land  in  fee,  he  is  not  a  trustee  ;  his  title,  though 
derivative,  is  adverse  to  that  of  the  vendor ;  he  enters  and  holds 
'for  himself.  Such  was  the  doctrine  of  this  court  in  Blight's 
Lessee  v.  Rochester.^  In  that  case  the  court  said,  ^  The  vendee 
acquires  the  property  for  himself,  and  his  faith  is  not  pledged  to 
maintain  the  title  of  the  vendor.' "  "  Equity  makes  the  vendor 
without  deed  a  trustee  to  the  vendee,  for  the  conveyance  of  the 
title ;  the  vendee  is  a  trustee  for  the  payment  of  the  purchase- 
money,  and  the  performance  of  the  terms  of  the  purchase.  But 
the  vendee  is  in  no  sense  the  trustee  of  the  vendor,  as  to  the 
possession  of  the  property  sold  ;  the  vendee  claims  and  holds  it  in 
his  own  right,  for  his  own  benefit,  subject  to  no  right  of  the  ven- 
dor, save  the  terms  which  the  contract  imposes  ;  his  possession  is, 
therefore,  adverse  as  to  the  property,  but  friendly  as  to  the  perform- 
ance of  the  conditions  of  the  purchase."  ^ 

1  15  Ves.  R.  138. 

*  Blight's  Lessee  v.  Rochester,  4  Peters,  (U.  S.)  R.  506. 

*  Boone  v.  Chiles,  10  Peters,  (U.  S.)  R.  223, 224, 225.    And  see  Willison  v,  Watkins, 
3  Id.  43  ;  Haghes  v.  Edwards,  9  Wheat.  (U.  S.)  R.  490.    The  rale  that  trust  and  fraud 
are  not  within  the  statate  of  limitations  is  sahject  to  this  modification,  that  the  posses- 
sion of  the  trustee  is  the  possessiou  of  the  cestui  que  trust,  and  no  length  of  soch  posses- 
sion will  bar ;  but  if  a  trust  be  constituted  by  the  fraud  of  one  of  the  parties,  or  arises 
from  a  deccree  of  a  court  of  equity,  the  possession  of  the  trustee  becomes  adverse,  and  the 
statute  will  run  from  the  time  the  fraud  was  discovered.    Van  Rhyn  v,  Vincent's  Ex'rs, 
1  M'Cord,  (S.  C.)  Ch.  R.  314;  Thompson  v.  Blair,  3  Murph.  (N.  C.)  R.  583.    The 
distinction  which  has  been  taken  between  the  replication  of  fraud  in  a  court  of  law,  and 
in  a  court  of  equity,  viz.  that  in  the  one  tribunal  the  statute  runs  from  the  commijtsion 
of  the  fraud,  and  in  the  other  from  its  discovery,  or  the  means  afforded  of  its  discovery, 
has  been  fully  considered,  ante,  Chap.  XVIII.  ^183.    We  offer,  in  addition  to  the  au- 
thorities there  cited,  that  of  Swift,  J.,  in  Connecticut,  who  says :  "  It  is  unnecessary  to 
consider  the  question  whether  fraud  will  take  the  case  out  of  the  statute ;  for  I  appre- 
hend, on  a  sound  construction,  it  will  be  found  not  to  be  embraced  by  the  words,  nor 
comprehended  within  the  meaning  of  the  statute ;  and  it  would  be  a  new  idea  to  con- 
strue a  statute  liberally  for  the  protection  of  fraud."    Beach  v.  Catlin,  4  Day,  (Conn.) 
R.  294.    The  only  two  specific  cases  of  resulting  trusts  are,  first,  where  the  purchaser 
has  paid  die  price  with  his  own  money,  but  taken  the  conveyance  in  the  name  of  an- 
ot^r  (not  where  he  has  paid  with  the  money  of  another,  and  taken  the  conveyance  in 
his  own  name),  and,  secondly,  where  a  trust  has  been  declared  of  but  part  of  the  estate, 
from  which  the  law  implies  an  intent  to  reserve  the  beneficial  ownership  of  the  residue. 
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472.  Even  in  cases  of  direct  and  technical  trusts  (as  has  been 
shown  in  a  former  chapter),  if  the  trustee  should  deny  the  right 
of  his  cestui  que  trusty  and  assume  absolute  ownership,  the  latter 
could  not  be  allowed  a  remedy  beyond  the  period  limited  for  the 
recovery  of  legal  estates  at  law, —  though,  as  we  have  seen,  so  long 
as  the  trust  is  a  subsisting  one,  and  admitted  by  the  act  or  declara- 
tion of  the  parties,  the  statute  cannot  affect  it.^  This  rule  is 
founded  upon  the  same  principle  that  applies  at  law  to  tenants  in 
common,  where  the  statute  does  not  run  but  from  actual  ouster ; 
namely,  the  possession  of  one  is  not  adverse  to  the  right  of  the 
other,  but  is  in  support  of  their  common  title.  When  such  trans- 
actions, therefore,  take  place  between  trustee  and  cestui  que  trusty 
as  would,  in  the  case  of  tenants  in  common,  amount  to  an  ouster 
of  one  of  them  by  the  other,  a  court  of  equity  would  consider 
length  of  time  afterwards  as  of  consequence.^  Again,  in  the  woi'ds 
of  McLean,  J. :  "  There  can  be  no  stronger  case  put  to  illustrate 
the  doctrine,  that  the  statute  does  not  run  against  an  established 
and  continuing  trust,  than  that  of  landlord  and  tenant.  On  general 
principles,  the  tenant  is  not  permitted  to  dispute  his  landlord's 
title.  Having  entered  under  that  title,  he  can  set  up  no  adversary 
title  to  protect  his  possession.  And  yet,  if  he  publicly  disclaim 
his  landlord's  title,  and  profess  to  hold  under  a  hostile  title,  the 
statute  of  limitations  will  begin  to  run  from  the  time  of  such  dis- 
claimer." *  Though  there  can  be  no  disseisin  of  a  direct  trust,  yet, 
where  there  is  a  clear  adverse  possession  for  more  than  the  time 
limited,  without  the  acknowledgment  of  any  equity  or  trust  estate 
in  any  one,  and  no  circumstances  are  stated  in  the  bill  or  shown  in 
evidence,  which  overcome  the  decisive  influence  of  such  adverse 
possession,  the  established  doctrine,  say  our  Federal  courts,  of 
courts  of  equity  (from  its  being  a  rule  adopted  by  those  courts, 
independent  of  any  legislative  limitations),  is,  that  they  will  not 
entertain  so  stale  demands.^    So,  of  course,  if  a  trust  be  duly  sur- 

According  to  Lloyd  v.  Spillett,  8  Atk.  R.  150,  and  Qibson,  Ch.  J.,  in  giving  the  opin- 
ion of  the  court  in  Kisler  v.  Kisler,  S  Watts,  (Penn.)  R.  323,  in  which  are  cited  a  con- 
siderable number  of  authorities.  And  see  Pipher  v.  Lodge,  4  Sei^.  &  Rawle,  (Penn.) 
R.  315. 

1  Chap.  XVL  \  \7i;  Harwood  v.  Oglander,  6  Yes.  R.  199;  and  see  8  Id.  106. 
[And  see  ante,  \  42,  note.] 

'  See  ante,  Chap.  XXXIL,  and  Willison  v,  Watkins,  3  Peters,  (U.  S.)  R.  43. 

*  Bowman's  Devise^  v.  Watber,  2  McLean,  (Cir.  Co.)  R.  376.  And  see  ante,  Chap. 
XXXIIL     [Taylor  v.  Benbam,  5  How.  (U.  8.)  233.] 

*  Baker  v.  Whiting,  8  Sumn.  (Cir.  Co.)  R.  476;  Piatt  v.  Yattier,  9  Peters,  (U.  S.) 
405. 
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rendered,  the  subsequent  possession  of  one  deriving  title  from  the 
trustee,  but  who  has  claimed  adversely  to  the  cestui  que  trusty  will 
be  protected  by  the  statute.^ 

473.  It  has  been  attempted  to  extend  the  rule,  that  the  posses- 
sion of  the  trustee  is  the  possession  of  the  cestui  ijue  trusty  to  all 
cases  where,  during  the  existence  of  an  outstanding  legal  estate  in 
a  trustee,  the  beneficial  enjoyment,  for  some  considerable  time,  has 
been  had  by  a  stranger.  To  sustain  this  attempt,  the  following 
reasoning  has  been  offered :  that  so  long  as  the  interest  of  the 
trustee  is  admitted  to  subsist,  there  can  be  no  disseisin  of  the  cestui 
que  trust ;  that  the  trustee  holds,  and  can  only  hold,  for  thebene&t 
of  the  rightful  owner  ;  that  he  cannot  divest  himself  of  the  char- 
acter of  trustee,  and  no  stranger  can  discharge  or  deprive  him  of 
it.^  But,  to  this  reasoning,  it  has  been  replied,  that,  although  a 
disseisin^  according  to  the  strict  meaning  of  the  term,  cannot  be 
applied  to  the  interest  of  a  cestui  que  trusty  yet  that  the  possession 
of  a  stranger  will  virtually  amount  to  a  disseisin,  and  is  no  less 
adverse  to  the  right  of  the  beneficial  owner,  than  if  the  latter  was 
invested  with  the  legal  estate  ;  and  that,  if  the  rule  which  prevents 
the  application  of  the  statute  of  limitations,  as  between  cestui  que 
trust  and  trustee,  hold  between  cestui  que  trust  and  a  stranger,  it 
would  nearly  annihilate  the  force  and  utility  of  the  statute,  since 
the  practice  of  vesting  landed  property  in  trustees  is  so  prevailing 
and  general.  After  much  seeming  contrariety  of  opinion  on 
this  subject,  it  appears  to  be  now  settled,  that,-  if  an  equitable  title 
be  not  enforced  within  the  same  time  that  would  bar  a  legal  title 
under  corresponding  circumstances,  courts  of  equity,  regulating 
the  aid  they  afford  by  analogy  to  the  act  of  limitations,  will  not 
relieve  ;  and  that  the  trust  of  the  legal  estate  does  not  govern,  but 
follows  the  equitable  title.^    Sir  Thomas  Plumer,  Master  of  the 

^  Guphill  V.  Isbell,  1  Bail.  (S.  C.)  B.  230.  Whenever  the  lefi^al  title  is  in  one  person, 
and  the  real  interest  in  another,  thej  form  but  one  title,  and  the  statute  of  limitations 
does  not  mn  between  the  holders  of  such  title,  until  the  trustee  disclaims  and  acts  ad- 
versely to  the  cestui  quetnut.  Bush  v.  Barr,  I  Watts,  (Penn.)  B.  110.  See  also  Lyon 
V.  Marclaj,  Id.  271. 

^  Cholmondcley  i^.  Clinton,  2  Meriv.  B.  357,  358,  359.  [If  the  legal  estate  be  in  a 
trustee  the  statute  will  run  against  him.  And  when  he  is  barred,  so  is  the  cestui  que  trust, 
though  the  latter  may  have  been  under  disability.  Coleman  v.  Walker,  8  Met.  (Ky.)  45.] 

'  Llevellyn  i;.  Mackworth,  Bam.  Ch.  B.  445,  449 ;  Bond  t^.  Hopkins,  1  Sch.  '&  Lefr. 
B.  429;  Medlicott  v,  O'Donnell,  1  Ball  &  Beat.  B.  156.  A  purchaser  from  one  of 
several  trustees  for  A  for  life,  remainder  in  trust  to  sell  to  B,  entered  under  bis  deed. 
Held,  that  the  statute  commenced  running  at  the  time  of  the  entry,  against  the  whole  of 
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Bolls,  considered  that  every  instance,  in  which  an  outstanding  legal 
estate  in  the  trustee  of  an  old  term  had  been  allowed  to  operate 
as  a  protection  to  a  puisne  equitable  title  against  a  prior  one,  was 
a  precedent  against  the  doctrine,  that  there  exists  an  indissoluble 
connection  between  tlie  legal  estate  and  the  equitable,  to  which  it 
was  first  attached ;  and  he  held  expressly  that  the  mere  existence 
of  the  legal  estate  could  not  excuse  the  laches  and  non-claim  of 
the  rightful  owner  of  the  equitable  estate,  if  there  had  been  a 
possession  for  twenty  years  unequivocally  adverse.^  And  it  is  on 
this  very  principle  that  the  before-mentioned  rule  has  been  estab- 
lished with  regard  to  a  mortgage ;  namely,  that  an  exclusive  pos- 
session of  an  equity  of  redemption,  during  the  time  limited  for  the 
right  of  entry  at  law,  will  operate  as  a  bar  to  all  adverse  claimants, 
and  produce  the  same  effect  as  disseisin  with  regard  to  legal  in- 
terests. 

474.  The  possession  of  cestui  que  trust  is  not  adverse  to  the  title 
of  the  trustee.  Thus,  where  the  rents,  issues,  and  profits  of  a  trust 
estate  (though  for  above  twenty  years  after  the  creation  of  the 
trust  estate),  without  any  interference  of  the  trustees,  was  con- 
sistent with,  and  secured  to,  the  cestui  que  trusty  by  the  terms  of 
the  trust  deed,  such  possession  was  held  not  to  be  adverse  to  tlie 
title  of  the  trustees,  so  as  to  bar  their  ejectment  against  his  grantee, 
brought  after  twenty  years.^  The  bona  fide  possessor  of  the  legal 
title  is  not  affected  by  a  secret  trust,  of  which  he  has  not  direct 
and  positive  notice ;  and  the  possession  of  cestui  que  trusty  and  ex- 
ercise by  him  of  every  act  of  ownership,  is  not  such  notice.  But 
the  possession  of  the  cestui  que  trust  becomes  adverse,  when  the 
legal  title  is  conveyed  in  violation  of  the  trust.*  And  it  has  been 
held,  that,  after  a  lapse  of  thirty4wo  je^irsy  a  release  to  a  cestui 
que  trust  will  be  presumed  against  the  heirs  at  law  of  a  trus- 
tee.* 

475.  It  is  a  maxim,  that  no  conveyance  by  cestui  que  trust  can 

the  estate,  and  that  twenty-one  years'  adverse  possession  barred,  as  well  the  trustee  as 
the  cestui  que  trust  for  life,  and  those  in  remainder.  Smilie  v.  Biffle,  2  Barr,  (Penn.) 
152.] 

1  Cholmondeley  v,  Clinton,  2  Jac.  &  Walk.  R.  153,  which  is  cited  as  sound  author* 
ity  by  Mr.  Chief  Justice  Marshall,  in  Elmondorf  v.  Taylor,  10  Wheat.  (U.  S.)  R. 
152. 

>  Keene  v,  Deardon,  8  East,  R.  248;  Earl  of  Pomfret  v.  Lord  Windsor,  2  Yes.  R. 
472. 

8  ScoU  V.  Gallagber,  14  Sei^g;.  &  Rawle,  (Penn.)  R.  333. 

*  Moore  v.  Jackson,  4  Wend.  (N.  Y.)  R.  58. 
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work  a  forfeiture  of  his  life  estate.^  In  the  case  of  Lethieullier  v. 
Tracy ,2  the  Lord  Chancellor  (Hardwicke)  said :  "  I  will  suppose, 
for  argument's  sake,  that  Mrs.  Tracy  had  levied  a  fine  sur  eancessit 
of  her  estate  for  life ;  yet,  as  it  is  a  trust  estatey  and  there  are  limi- 
tations to  trustees  to  preserve  contingent  remainders,  I  am  of  opin- 
ion that  it  does  not  work  a  forfeiture  of  her  estate  for  life,  because 
it  cannot  at  all  hurt  or  affect  the  subsequent  remainders,  as  there 
are  trustees  under  the  will  to  preserve  them,  and  therefore  such  a 
fine  would,  in  equity,  operate  at  most  as  a  grant  only  of  such  in- 
terest as  she  had*  a  power  to  grant."  "  A  court  of  equity  will 
never  construe  such  a  fine  to  work  a  wrong,  but  it  operates  only 
on  the  trust  to  preserve  the  contingent  remainders,  and  not  on  the 
legal  estate  ;  for  Lord  Talbot,  in  the  case  of  Hoskins  v.  Hoskins, 
and  myself,  in  a  cause  that  came  before  me  afterwards,  were  of 
opinion,  that  a  person  so  intrusted,  levying  a  fine,  creates  no  wrong, 
but  operates  so  as  to  grant  all  the  conusor  had  a  power  to  grant," 
&c. 

1  Smith  V.  Dennison,  16  East,  R.  248;  Smith  v,  Wheeler,  1  Ventris,  R.  129;  and 
Hogan's  Ed.  of  Tillinghast'B  Adams  on  Eject.  (1 846 J  p.  51 ;  Saanden  on  Vaea,  201. 
s  2  Atk.  R.  729. 
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CHAPTER   XXXVI. 

DISABILITIES  IN  RESPECT  TO  REAL  PROPERTY.^ 

476.  It  has  been  shown  in  a  former  chapter,  that,  unless  per- 
sons are  under  the  disabilities  expressly  mentioned  in  the  statute, 
they  cannot  be  exempted  from  its  operation  by  judicial  construc- 
tion ;  ^  and  so  it  would  seem  by  the  civil  law,  that  prescription  runs 
against  all  persons,  without  exception,  unless  they  are  included  in 
some  exception  established  by  law.^  It  seems  to  have  been  a  pre- 
vailing notion,  that  the  rights  of  infants,  femes  covert,  persons  non 
compos^  in  prison,  &c.  are  saved,  by  the  statute  82  Hen.  VIII.,  and 
it  has  been  stated  generally,  in  a  work  of  high  authority,^  that  this 
statute  has  the  usual  savings  for  persons  laboring  under  the  above- 
mentioned  disabilities.  It  will  appear,  however,  on  examination, 
that  the  savings  only  extended  to  persons  who  were  subject  to  such 
disabilities  at  the  time  this  statute  was  made.^  The  statute  Hen. 
VIII.  is  different,  in  this  respect,  from  the  statute  of  21  James  I. 

1  For  the  law  more  in  general  as  to  disabilitieB,  the  reader  will  refer  back  to  Chap. 
XIX. 
^  See  ante,  Chap.  XIX.  \  194. 

*  Civil  Code  of  Louisiana,  p.  703.  [A  person  for  whose  nse  a  sait  is  brought  is  en- 
titled to  the  benefit  of  any  disability  to  which  he  would  hare  been  entitled,  had  the  suit 
been  in  his  own  name.    Davis  v.  Sullivan,  S  Eng.  (Ark.)  449.] 

*  Bacon's  Abridgment. 

*  Brook,  in  his  "  Reading  "  npon  this  statote,  gives  the  following  constmction  to  ita 
prorisions  in  fkror  of  the  rights  of  infants,  &c  :  *'  A  man  seised  in  right  of  his  wife  is 
disseised,  or  makes  a  discontin,  and  liveth  sixty-one  years,  he  and  his  wife  die,  the  heire 
of  the  wife  shall  not  have  action,  claime,  nor  enter.  Because  none  is  aided  but  those 
which  were  covert  at  the  time  of  the  statute,  &c.,  and  the  heire  doth  not  claime  npon 
the  seisin  of  his  ancestor  beyond  sixty  years,  and  an  entry  is  a  claime."  Bro.  Rending, 
p.  60.  Again  :  "  If  tenant  for  life,  or  an  ideot,  or  a  man  imprisoned,  or  beyond  sea,  are 
disseised,  and  suffer  the  sixty  years  to  passe,  and  dyeth,  their  heire,  nor  those  in  the  re- 
version, shall  not  make  claime,  nor  enter,  nor  have  action ;  because,  if  their  entries  are 
taken  away,  they  shall  be  barred  in  perpetuum,  for  the  reason  aforesaid."  Ibid.  61. 
Again :  "  If  an  infant  be  seised  at  fourteen  yeares,  and  hath  Issne,  and  dyeth  before 
twenty-one  yeares,  and  every  issue  one  after  the  other,  until  sixty  yeares  are  past,  their 
heire  shall  never  hare  action  nor  claime ;  becanse,  an  infant,  or  the  like,  are  not  ex- 
cepted, but  only  those  which  were  infants  tempore  atatute."  Ibid.  Again  :  "  An  infant 
sells  his  land  by  deed  indented,  and  inrolls  the  deed  within  sixe  moneths,  he  being  within 
age,  the  vendee  enters,  the  infiiut  oasts  him,  and  continneth  by  sixty  yeares,  the  vendee 
may  re-enter,  and  retraverse,  and,  if  he  be  onsted,  may  have  a  writ  of  right" 
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477.  Tlie  saving  clause  in  the  statute  of  James,  in  favor  of  per- 
sons who  are  under  any  of  the  above-named  disabilities,  is  as  follows : 
"  That  if  any  person,  or  persons,  that  is  or  shall  be  entitled  to  such 
writ  or  writs,  or  that  hath  or  shall  have  such  right  or  title  of  entry, 
be,  or  shall  be,  at  the  time  the  said  right  or  title  first  descended, 
accrued,  come,  or  fallen  within  the  age  of  one-and-twenty  years, 
feme  covert,  non  compos  mentis^  imprisoned,  or  beyond  seas,  that 
then  such  person  or  persons,  and  his  and  their  heir  and  heirs,  shall 
or  may,  notwithstanding  the  said  twenty  years  be  expired,  bring 
his  action,  or  make  his  entry,  as  he  might  have  done  before  this  act ; 
so  as  such  person  and  person^,  or  his  or  their  heir  and  heirs,  shall 
within  ten  years  after  his  and  their  full  age,  discoverture,  coming 
of  sound  mind,  enlargement  out  of  prison,  or  coming  into  this 
realm,  or  death,  or  take  benefit  of,  and  sue  forth  the  same,  and  at 
no  time  after  the  said  ten  years."  ^  As  this  saving  clause  only 
extends  to  the  person  on  whom  the  right  first  descends,  when  tlie 
statute  has  once  begun  to  run,  it  will  continue  to  run  without 
being  impeded  by  any  subsequent  disability .^    And  the  principle 

^  The  statute  of  limitations  of  Pennsylvania  fixes  the  limitation  of  twentif-cne  yean 
as  taking  away  the  right  of  entry,  and  provides,  that  if  any  person  or  persons  having 
such  right  or  tide,  be,  or  shall  be,  at  the  time  such  right  or  title  first  descended  or  ac- 
craed,  within  tiie  age  of  twenty-one  years,  femes  covert,  &c.,  then  sach  person  or  per- 
sons, and  the  heir  or  heirs  of  sach  person  or  persons,  shall  and  may,  notwithstanding 
the  said  twenty-one  years  be  expired,  bring  his  or  their  action,  or  make  his  or  their 
entry,  &c.  within  ten  years  after  full  age,  &c.  The  defendant  in  error  was  bom  ia 
1791,  and  was  twenty-one  years  of  age  in  1812.  An  interest  in  the  property,  for  which 
the  ejectment  was  brought,  descended  to  her  in  1779.  The  title  of  the  plaintiff  in  error 
commenced  on  the  13th  of  April,  1805,  under  deeds  adverse  to  the  title  of  the  defendant 
in  error,  and  all  others  holding  possession  of  the  property  under  the  same.  On  the  ISth 
of  April,  1826,  twenty-one  years  prescribed  for  the  statute  of  limitations  for  a  right  of 
entry  against  her  possession  expired;  and  the  bar  was  complete  at  that  time,  as  more 
than  ten  years  had  run  from  the  time  the  defendant  in  error  became  of  full  age.  The 
suit  was  not  commenced  till  May,  1830.  Gregg  v.  Lessee  of  Sayre  et  al.  8  Peters,  (U. 
8.)  R.  244.  In  Connecticut,  the  right  of  the  wife  in  her  land  is  not  barred  by  an  ad- 
verse possession  o^ fifteen  years  (the  time  prescribed  by  the  statute  of  that  State,)  during 
the  coverture,  but  is  saved  by  the  proviso  of  the  statute ;  and  therefore  an  action  of 
ejectment,  in  the  name  of  the  husband  and  wife,  may  be  restrained,  notwithstanding 
such  adverse  possession.    Watson  v,  Watson,  10  Conn.  R.  77. 

'  If  the  plaintiff  is  not  beyond  seas  at  the  time  when  the  cause  of  action  accrued,  the 
time  of  limitation  begins  to  run,  so  that  if  he  [or  if  he  dies  abroad],  his  representatives, 
do  not  prosecute  within  the  time,  they  are  barred.  Smith  v.  Clark,  1  Wils.  R.  134. 
[So  if  af^r  the  statute  begins  to  run  a  woman  is  married,  the  coverture  does  not  sus- 
pend it  Currier  v.  Gale,  3  Allen,  (Mass.)  328.  A  temporary  absence  for  a  special 
purpose,  with  the  intention  of  returning,  does  not  interrupt  an  adverse  {jossession. 
Cunningham  v.  Fatten,  6  Qarr,  (Ponn.)  355.] 
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is  the  same  where  a  disability,  existing  at  the  time  of  the  com- 
mencement of  the  title,  is  afterwards  removed  and  a  subsequent 
disability  ensues,  the  statute  continuing  to  run,  notwithstanding 
the  second  disability.^ 

^  That  such  is  the  rule,  both  in  personal  actions  and  actions  for  the  recoTcry  of  lands, 
see  ante^  Chap.  XIX.  ^196;  Doe  v.  Jones,  4  T.  R.  301 ;  Jackson  i;.  Caim8,  2  Johns. 
(N.  Y.)  R.  SOI ;  Same  v.  Wheat.  IS  Id.  40  ;  Bailej  v.  Jackson,  6  Id.  210;  Jackson  i*. 
Bobbins,  16  Id.  169 ;  Demarest  v,  Wjnkoop,  3  Johns.  (N.  Y.)  Ch.  R.  129 ;  Jackson  v, 
Mooro,  16  Johns.  (N.  Y.)  R.  ,513;  Moers  v.  Whit©,  6  Johns.  (N.  Y.)  Ch.  R.  372; 
Hnll  V.  Vandegrift,  2  Binn.  (Penn.)  R.  374  ;  Walden  i;.  Heirs  of  Gratz,  1  Wheat.  (U. 
8.)  R.  292;  Halsey  v.  Beach,  1  Penn.  R.  122;  Peck  v.  Randall,  I  Johns.  (N.  Y.)  B. 
165  ;  Fitzhugh  v,  Anderson,  2  Hen.  &  Mun.  (Va.)  R.  289;  Dow  v.  Warren,  6  Mass. 
R.  328 ;  Pearce  v.  House,  2  Taylor,  (N.  C.)  R.  305 ;  Richardson  v.  Whitefield,  2 
M*Cord  (S.  C.)R.  148;  Adamson  v.  Smith,  2  Const.  (S.  C.)  R.  269.  Under  there- 
vised  statutes  of  New  York,  as  formerly,  if  an  adverse  possession  commence  in  the  life- 
time of  the  ancestor,  it  will  continue  to  run  against  the  heir,  notwithstanding  any  exist- 
ing disability  on  the  part  of  the  latter,  when  the  right  accrues  to  him  or  her.  Fleming 
etux.  V.  Griswold,  3  Hill,  (N.  Y.)  R.  85;  Baker  v.  Van  Valkenburgh,  29  Barb.  (N.  Y.) 
319.  In  North  Carolina,  where  an  ancestor  brought  an  ejectment,  within  a  year  after 
his  title  accrued,  and  continued  to  prosecute  it,  until  it  abated  by  his  death,  at  which 
period  his  heirs  at  law  were  infants,  and  they  brought  another  ejectment  within  three 
years  after  their  arriving  at  full  age,  it  was  held,  they  were  barred.  Pearce  v.  House, 
N.  C.  Term  R.  305.  It  was  expressly  declared  by  Chief  Justice  Hornblower,  in  giving 
the  opinion  of  the  court  in  a  case  in  the  Supreme  Court  of  New  Jersey,  that  the  course 
of  decisions,  both  in  England  and  in  this  country,  has  established  the  rule  beyond  doubt, 
that  where  the  statute  of  limitations  has  commenced  running,  it  runs  over  cdl  subsequent 
disabilities,  and  intermediate  acts  and  events.  DeKay  v.  Darrah,  2  Green,  (N.  J.)  R. 
294.  See  also  Carlisle  v.  Stitler,  1  Penn.  R.  6;  Rankin  v,  Tenbrook,  6  Watts,  (Penn.) 
R.  388;  Thompson  v.  Smith,  7  Serg.  &  Rawle,  (Penn.)  R.  209.  A  doctrine  fully  and 
absolutely  confirmed  by  the  Supreme  Court  of  the  United  States,  in  1843,  in  Mercer's 
Lessee  v,  Selden,  1  How.  (U.  S.)  R.  37.  The  same  has  been  the  established  doctrine  in 
Virginia;  and  in  Parson  v.  McCracken,  9  Leigh,  R.  495,  Parker,  J.,  gires  an  opinion 
strongly  to  this  effect ;  so  also  did  Tucker,  J.,  who  alluded  to  some  law  opinions  to  the 
contrary.  By  sec.  16  of  the  statute  of  3  and  4  Will.  IV.  c.  27,  persons  under  the  dis- 
ability of  infancy,  lunacy,  coverture,  or  beyond  seas,  and  their  representatives,  are  to  be 
allowed  ten  years  after  the  removal  of  their  disability  or  death  to  enforce  their  rights. 
But  by  sec*.  17,  even  though  a  person  be  nnder  a  disability  when  his  claim  first  accrues, 
he  must  enforce  it  within  forty  years,  eyen  though  the  disability  continue  during  the 
whole  of  such  period;  and  no  further  time  (by  sec.  18)  is  to  be  allowed  for  a  succession 
of  disabilities.  See  Appendix,  p.  x. ;  likewise,  Lewis  v,  Barksdale,  2  Brockenb.  (Cir. 
Co.)  R.  436 ;  [McFarland  v.  Stone,  17  Vt.  165;  and  see  also  Guion  v,  Anderson,  8 
Humph.  (Tenn.)  298.  A  devised  certain  slaves  to  his  daughter's  children,  and  died  in 
1819.  They  were  sold  by  her  husband  to  B,  in  1821.  The  daughter  died  in  1845,  and 
her  children  brought  an  action  of  trover  against  B,  in  1846,  to  recover  the  value  of  the 
slaves.  Held,  that  if  the  assent  of  the  executors  of  A's  will  was  obtained  in  1819,  the 
title  of  B  was  good  by  adverse  possession,  and  if  the  assent  of  the  executors  was  not 
givtn  till  1845,  they  were  barred  by  B's  possession,  and  that  the  case  was  not  excepted 
by  the  infancy  of  the  plaintiff's,  who  came  of  age  in  1839,  as  that  exception  only  availed 
those  who  had  an  original  cause  of  action,  which  a  legatee  has  not  Bennett  i^.  William- 
son, 8  Ired.  (N.  C.)  121.] 
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478.  A  distinction  was  once  attempted  between  voluntary  and 
involuntary  disabilities  in*  this  respect,  and  it  was  maintained  that 
an  involuntary  disability,  as  insanity,  occurring  after  the  statute 
had  begun  to  run,  would  suspend  its  progress.  But  Lord  Kenyon, 
Ch.  J.,  said  he  never  heard  it  before  doubted  whether,  Vhen  any 
of  the  statutes  began  to  run,  a  subsequent  disability  would  stop 
their  running.  If  the  disability,  he  said,  would  have  such  an 
operation  on  the  construction  of  one  of  those  statutes,  it  would 
also  on  the  others.  And  he  was  very  clearly  of  opinion,  on  the 
words  of  the  statute  of  fines,  on  the  uniform  construction  of  all 
the  statutes  of  limitation  down  to  that  time,  and  on  the  generally 
received  opinion  of  the  profession  on  the  subject,  that  this  question 
ought  not  to  be  disturbed.  It  would  be  mischievous,  he  thought, 
to  refine  and  make  nice  distinctions  between  the  cases  of  voluntary 
and  involuntary  disabilities ;  but  in  both  cases,  when  the  disability 
is  once  removed,  the  time  begins  to  run.^  So,  where  it  appeared 
in  evidence,  that  the  person  under  whom  the  lessors  of  the  plain- 
tiff claimed,  and  to  bar  whom  a  fine  was  set  up,  was  of  sane  mind 
when  the  fine  was  levied,  but  tliat  he  became  insane  about  two 
years  afterwards  ;  the  question  was,  whether  the  time  continued  to 
run  against  him  while  he  was  in  that  state.  If  it  did  not,  the 
lessors  of  the  plaintiff  had  made  their  entry  in  time.  A  verdict 
was  taken  for  the  plaintiff,  with  liberty  to  the  defendant  to  move 
to  ^iter  a  nonsuit  in  case  the  court  should  be  of  opinion  that  the 
party  was  barred.  Erskine  was  to  have  shown  cause  against  the  rule 
for  entering  the  nonsuit.  But,  he  said,  the  current  of  authorities, 
on  looking  into  them,  was  so  strong  against  him,  that  he  would  not 
pretend  to  argue  the  question.  The  court  said  he  was  right  in 
giving  up  the  point,  for  that  it  was  too  plain  to  be  disputed.^ 

479.  By  the  construction  then,  which  has  uniformly  been  given 
to  the  meaning  and  design  of  statutes  of  limitation,  as  they  relate 
to  the  favor  which  they  usually  extend  to  infants,  &c.,  it  seems  per- 
fectly well  established,  that  when  the  statute  has  once  began  to 
run,  successive  or  (as  they  are  often  denominated)  cumiUative  dis- 
abilities are  of  no  avail.     That  this  construction  is  the  true  one 

1  Doe  V.  Jones,  4  T.  R.  301 ;  [Allis  v,  Moore,  2  Alien,  (Mass.)  306.] 
3  Doe  V.  Shane,  4  T.  B.  307.  And  see  ante,  p.  207.  That  there  is  no  difference  be- 
tween Toluntary  and  involantary  disabilities  :  Frewell  et  ux,  v.  Collins,  3  Brev.  (S.  C.) 
R.  286.  [The  statute  begins  to  run  against  an  insane  person,  who  has  conveyed  his 
estate,  when  he  is  restored  to  sanity,  and  has  knowledge  of  the  deed.  Dicken  o,  John- 
son, 7  Geo.  484.] 
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wUl  clearly  appear  by  referring  to  the  policy  of  such  enactments. 
They  are  designed  solely  to  preserve  the  peace  of  society,  by  the 
prevention  of  litigation  respecting  dormant  titles,  and  are  hence 
emphatically  styled  statiUes  of  repoBe.^  But,  according  to  the 
opinion  of  a  learned  English  writer,  if  the  right  first  accrue  to  a 
person  who  is  at  that  time  under  a  disability,  the  statute  will  not 
begin  to  run  against  him  till  he  shall  be  free  from  disability  ;  and 
successive  disabilities,  without  any  intermission,  will  continue,  to 
him,  a  protection  against  being  barred  by  non-claim.  That  is,  if 
the  successive  disabilities  are  in  the  same  person,  on  whom  the 
right  first  descended,  he  may  enter  within  the  time  given  by  the 
statute  after  the  removal  of  the  last  disability.^  This  equitable 
construction  of  the  statute  was  urged  by  the  counsel  in  the 
Supreme  Court  of  Massachusetts ;  but  Mr.  Chief  Justice  Par- 
sons would  not  allow  it  to  prevail,  inasmuch  as  he  thought  it 

.  would  defeat  tlie  operation  of  the  enacting  clause,  which  relates 
only  to  disabilities  existing  '^  at  the  time  "  the  right  accrued.  In 
this  case,  the  plaintiff  was  an  infant,  and,  before  the  termination 
of  her  infancy,  the  disability  of  coverture  occurred  ;  but  the  court 
held,  that  the  latter  disability  not  existing  when  the  right  first  ac- 
crued, the  party  was  bound  to  have  brought  her  writ  within  the 
given  time  after  the  first  disability  ceased.^    And  a  similar  decision 

•  has  also  been  made  in  Connecticut,  in  a  case  where  a  female  heir 
was  under  age  at  the  time  the  title  descended  to  her,  and  married 
before  she  arrived  at  the  age  of  twenty-one.  It  was  decided  she 
could  take  advantage  of  the  saving  of  the  statute  in  favor  of 
infancy  only,  and  that  she  was  not  protected  during  coverture, 
with  a  right  to  bring  her  action  at  the  end  of  the  time  limited 
after  she  became  discovert.^  So,  also,  in  a  case  in  the  Court  of 
Chancery  in  the  State  of  New  York,  where  a  title  accrued  to  an 
infant  female,  who  afterwards  married,  it  was  held  by  Chancellor 
Kent,  that  she  must  commence  her  ejectment  within  ten  years 
after  coming  of  age,  provided  twenty  years  have  elapsed  since  the 
death  of  the  person  last  seised.^    In  this  case,  the  learned  Chan- 

1  Soe  ante,  p.  242,  note  2 ;  and  Chap.  I.  ^  9. 
'  Preston  on  Abs.  of  Tit.  340. 

*  Eager  v.  Commonwealth,  4  Mass.  B.  182. 

*  Bance  v.  Wolcott,  2  Conn.  R.  27.  And  see  opinion  of  Mr.  Justice  Smith,  in  Bash 
V.  Bradley,  4  Day,  (Conn.)  R.  298.  See  also  Griswold  v.  Butler,  3  Conn.  R.  227; 
[Dugan  V.  Gittings,  3  Gill,  (S.  C.)  188.] 

1  Demarest  v.  Wynkoop,  3  Johns.  (N.  T.)  Ch.  B.  129. 
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cellor  reviewed  the  principal  English  and  American  decisions  on 
the  present  subject ;  and,  in  an  able  discussion,  to  which  the  reader 
will  do  well  to  refer,  he  adheres  to  the  doctrine,  that  cumular 
tive  disabilities  are  not  within  tlie  policy  and  settled  and  sound 
construction  of  the  statute.  The  doctrine  of  any  inherent  equity 
creating  an  exception  as  to  any  disability,  where  the  statute 
creates  none,  he  considered  had  been  long  and  uniformly  ex- 
ploded. General  words,  he  said,  in  the  statute,  must  receive  a 
general  construction  ;  and  that,  if  there  be  no  express  exception, 
the  court  could  create  none.^ 

480.  The  word  death,  in  the  before-mentioned  saving,  refers  to 
the  death  of  the  person  to  whom  the  right  first  accrued.  It  was 
formerly  contended,  that  the  meaning  of  the  statute  was,  to  allow 
every  person  at  least  twenty  years  after  their  title  accrued,  if  there 
was  a  continuing  disability  from  the  death  of  the  ancestor  last 
seised,  and  ten  years  more  to  the  heir  of  the  person  dying  under 
a  disability,  which  ten  years  were  in  addition  to  the  twenty  years 
allowed  by  the  first  clause  of  the  statute.^  But  it  was  justly  ob- 
served by  the  court,  that  if  this  construction  obtained,  there  was 
no  calculating  how  far  the  statute  might  be  carried  by  parents  and 
children  dying  under  age,  or  continuing  under  other  disabilities  in 
succession  ;  and  that  the  word  deathy.  in  the  second  clause,  meant 
and  referred  to  the  death  of  the  person  to  whom  the  right  first  ac- 
crued, and  was  probably  introduced  in  order  to  obviate  the  diffi- 
culty which  had  arisen  in  the  case  of  Stowell  t;.  Zouch,^  upon  the 
construction  of  the  statute  of  fines,  from  the  omission  of  that 
word  ;  and  that  the  statute  meant  that  the  heir  of  every  person,  to 
which  person  a  right  of  entry  had  accrued  during  any  of  the  dis- 
abilities there  stated,  have  ten  years  from  the  death  of  his  ances- 
tor, to  whom  the  right  first  accrued  during  the  period  of  disability, 
and  who  died  under  such  disability,  notwithstanding  the  twenty 
years  from  the  first  accruing  of  the  title  to  the  ancestor  should 
have  been  expired. 

481.  As  it  appears,  then,  If  several  disabilities  exist  together^  in 

1  See  also  Dopliex  v,  De  Roven,  S  Vera.  R.  540;  Beckford  i\  Wade,  17  Yes.  B. 
87 ;  Hall  v,  Wybonrne,  2  Salk.  R.  420. 

3  Doo  V,  Jesson,  6  East,  R.  80. 

«  Stowell  V.  Zouch,  Flowd.  R.  353. 

*  There  can  be  no  disputei  that,  if  several  disabilities  exist  together  in  the  same  per- 
son, at  the  time  when  the  adverse  possession  commenced,  sucli  person  will  have  at  least 
ten  years,  nnder  the  statute  of  James,  to  enter,  or  bring  an  action,  after  both  disabiiitiet 
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the  owner  of  an  estate,  as  infancy  and  insanity,  when  the  adverse 
possession  commences  against  him,  he,  or,  if  he  dies,  his  heirs, 
Jiave  at  least  ten  years  within  which  to  enter  or  bring  an  action, 
after  both  disabilities  are  removed ;  and  that  they  are  entitled  to 
full  twenty  years  for  this  purpose,  from  the  time  at  which  the 
adverse  possession  began.  Thus,  if  the  disabilities  should  be  re- 
moved within  three  years  after  the  adverse  possession  commenced, 
they  would  not  be  barred  under  seventeen  years.  So,  if  the  dis* 
abilities  should  not  be  removed  till  twenty  years  after  the  adverse 
possession  began,  they  would  still  have  ten  years  to  enter.  And 
thus,  thirty  years'  adverse  possession,  or  more,  may  be  necessary 
to  bar  an  ejectment.  ^^  It  may  so  happen,"  says  Chief  Justice 
Kent,  ^'  that  the  twenty  years  and  more  will  elapse  during  the 
disability,  and  then  ten  years  will  be  afterwards  allowed  cumula- 
tively ;  or  the  disability  may  cease  so  far  within  the  period  of  the 
,  twenty  years  as  to  allow  of  only  twenty  years  in  the  whole,  though 
part  of  that  period  be  covered  by  the  disability.  This  construc- 
tion does  not  allow,  to  persons  laboring  under  disability,  the  same 
number  of  years  after  they  become  of  competent  ability,  as  it  al- 
lows to  other  persons,  who  were  under  no  such  disability.  Such 
is  the  policy  and  the  very  language  of  the  statute ;  for  it  did  not 
mean,  as  in  the  case  of  the  limitation  of  personal  actions,  that  the 
party  should,  at  all  events,  be  allowed  the  full  period  of  twenty 
years  after  the  disability  had  ceased  ;  because  the  words  of  the  act 
are  explicit,  that  extension  of  the  time  of  making  the  entry,  be- 
yond the  twenty  years,  is  in  no  case  to  exceed  ten  years  after  the 
disability  is  removed."  ^  This  the  learned  Chief  Justice  considered 
as  the  true  exposition  of  the  statute.  And,  although  he  says  that 
the  question  did  necessarily  arise  in  that  case,  and  therefore  he 
did  not  wish  the  opinion  on  that  point,  then  expressed  by  him,  to 
be  definitive,  yet,  upon  subsequent  deliberation,  he  reiterated  the 
same  opinion,  after  he  was  appointed  Chancellor.^  In  a  still  later 
case,  in  New  York,  the  court  thought  it  was  clear,  from  the  words 

are  removed.  Ante,  Chap.  XIX.  ^  19S.  One  disability,  coeval  with  the  defendant's 
poBsession,  lasting  till  another  commences,  will  prevent  the  party  from  being  barred ;  as 
infimcj  and  overture.  Wilson  v.  EUcannon,  4  Hay.  (Tenn.)  R.  182.  If  an  infant 
female,  having  a  right  of  action,  marries  before  coming  of  full  age,  she  is  not  bonnd  to 
sue  within  the  time  prescribed,  after  coming  to  full  age :  her  coverture  protects  her. 
Davis  V.  Cooke,  3  Hawkes,  (N.  C.)  R.  608. 

1  Smith  V,  Burtis,  9  Johns.  (N.  T.)  K.  174. 

*  Demarest  9.  Wynkoop,  3  Johns.  (N.  T.)  Ch.  R.  129. 
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and  policy  of  the  statute,  and  the  repeated  expositions  which  had 
been  given  to  it,  that  if  twenty  years  have  elapsed  since  the  right 
of  action  first  accrued,  and  ten  of  those  years  have  been  free  from 
disability,  the  right  of  entry  was  barred  ;  that  is,  the  party  is  not 
entitled  to  twenty  years,  after  the  disability  ceases,  to  bring  his 
action,  but  to  ten  years  only,  provided,  at  the  expiration  of  those 
ten  years,  twenty  years  have  elapsed  since  the  right  of  entry  ac- 
crued.^ 

482.  It  was  held  by  Lord  Mansfield,  that  if  a  right  of  entry  ac- 
crue to  a  feme  covert,  and  she  die,  leaving  her  heir  within  age, 
the  statute  does  not  begin  to  run  until  after  the  disability  of  the 
heir  ceases.^  This  opinion,  it  will  be  perceived,  is  contrary  to  the 
preceding  authorities,  which  construe  the  statute  to  run  in  such  a 
case  from  the  death  of  the  mother.  It  is  also  contrary  to  the 
opinion  of  Mr.  Sheppard,  in  his  Touchstone,  p.  31,  who,  in  speak- 
ing of  fines,  says,  if  the  ancestor  being  abroad  at  the  time  of  levy- 
ing the  fine  do  not  return,  but  die  out  of  the  realm,  the  heir  must 
claim  within  five  years  from  the  time  his  title  as  heir  accrues,  not- 
withstanding any  disability,  for  the  right  did  not  first  accrue  to 
him,  but  to  his  ancestor  ;  and  again,  if  women  covert  die  under 
coverture,  their  heirs  shall  be  allowed  five  years  ;  but  no  disability 
in  them  or  in  their  heirs  shall  protract  the  bar  beyond  five  years 
from  the  death  of  the  ancestor  dying  under  a  disability.  Mr. 
Preston,  in  his  second  volume  of  Abstracts  of  Title,  p.  341,  con- 
curs in  this  opinion  of  Mr.  Sheppard,  and  says  that  successive 
owners  under  the  same  estate  cannot  protect  themselves  from  as- 
serting their  claim,  on  account  of  successive  disabilities  ;  but  every 
claim  must  be  barred  by  the  operation  of  the  fine  with  proclama- 

^  Jackson  v.  Johnson,  5  Cow.  (N.  Y.)  R.  74;  [Wilson  v.  Betts,  4  Denio,  (N.  Y.) 
201.] 

^  The  case  was,  tenant  in  tail  died  leaving  issue  in  tail,  a  granddaaghter  a  feme 
ooyert ;  the  gpiunddaughter  died  coyert,  leaving  issne  in  tail  two  sons,  infants ;  the  elder 
son  attained  the  age  of  twenty-one,  and  died ;  the  younger  attained  the  age  of  twenty- 
one,  but  did  not  issne  his  writ  of  formedon  until  fourteen  years  after,  and  was  therefore 
barred  even  by  Lord  Mansfield's  construction.  Cotterell  v,  Dutton,  4  Taunt.  826.  A 
similar  ground  was  once  taken  by  the  Supreme  Court  of  Connecticut,  in  a  case  which 
was  subsequently  overruled  by  the  cases  before  referred  to.  The  case  was  :  A  was  sdsed 
of  real  estate  and  died,  leaving  B  an  infiEint  and  feme  covert,  who  died  before  her  bus- 
band  in  1755,  leaving  C  an  infant  daughter,  who  was  married  during  infancy  to  D.  In 
an  action  by  D  and  C  for  the  estate,  commenced  in  1804,  against  £,  who  had  been  in 
possession  holding  adversely  nearly  sixty  years,  it  was  held  by  the  court  that  the  claim 
of  the  plaintiff  to  possession  was  not  barred.  Eaton  v,  Sandford,  8  Day,  (Conn.)  B. 
523,  and  see  Arch.  PI.  87. 
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tions,  unless  it  shall  be  asserted  during  the  life  of  the  person  to 
whom  the  right  of  entry  or  of  action  first  accrues,  or  withm  five 
years  of  his  death,  whatever  may  be  the  state  of  the  rightful  owner 
in  respect  of  disabilities.^ 

483.  The  intervention  of  a  particular  estate,  however,  will  sus- 
pend the  operation  of  the  statute  so  as  to  preserve  the  remedy  of 
persons  under  a  disability,  when  otherwise  it  would  have  been  lost. 
Thus  it  was  held  in  New  York,  that  the  statute  cannot  be  set  up 
in  bar  to  a  recovery  against  the  grandchildren  of  a  person  dying 
seised,  against  whom  there  was  no  adverse  possession,  where,  at 
the  decease  of  the  grandfather,  the  mother  of  the  lessors,  through 
whom  the  estate  descended  to  them,  was  under  coverture,  against 
whom  the  statute  had  not  begun  to  run,  and  the  action  is  brought 
within  ten  years  after  the  decease  of  their  father,  the  tenant  by 
the  curtesy .2  Where  an  adverse  possession  commenced  in  1772, 
when  A  was  tenant  by  the  curtesy,  and  the  reversionary  estate  in 
his  daughter,  who  was  an  infant :  The  daughter  married  6,  in 
1783,  and  A,  the  tenant  by  the  curtesy,  died  in  1784  ;  B,  the  hus- 
band, died  in  1807 ;  and  his  widow,  the  daughter  of  A,  was  the 
lessor  of  the  plaintiff*.  When  the  adverse  possession  commenced, 
the  only  disability  which  existed,  independent  of  the  estate  by  the 
curtesy,  was  the  infancy  of  the  lessor.  Her  coverture,  as  has  been 
stated,  did  not  commence  until  1783,  and  the  particular  estate  ter- 
minated in  1784.  It  was  contended,  that  the  lessor  being  then  of  full 
age,  and  having  a  right  of  entry,  was  bound  to  exact  it,  and  that 
she  could  not  avail  herself  of  her  coverture,  it  being  urged  that 
her  coverture  was  a  second  or  cumulative  disability,  which  was 
never  allowed.  But  the  court  held,  that,  during  the  particular 
estate,  no  right  of  entry  had  descended  to  the  lessor,  and  that 
therefore  the  statute  did  not  begin  to  run  till  the  death  of  tenant 
by  the  curtesy,  and  that  the  first  disability  was  coverture.^ 

484.  Where  there  has  been  an  adverse  possession  during  the 
time  limited  by  the  statute,  against  tenants  in  common,  one  of 

1  See  also  the  same  doctrine  ooontenaoced  in  3  Co.  Litt.  bj  Thomas,  p.  18,  n.  I. 
[In  Ohio,  the  heirs  of  a  non-resident  are  barred  by  an  adverse  possession  of  land  for 
twenty  years,  daring  the  lifetime  of  the  ancestor.  Lewis  v.  Baird,  3  McLean,  (U.  S.) 
66.] 

^  Moore  v.  Jackson,  4  Wend.  (N.  Y.)  R.  58. 

*  Jackson  v.  Sellick,  8  Johns.  (N.  Y.)  R.  S62,  which  is  recognized  in  Jackson  v, 
Johnson,  5  Cowen,  (N.  Y.)  R.  74.  See  also  Jackson  v.  Schoonmaker,  4  Johns.  (N.  Y.) 
R.  390 ;  8  Inst  R.  216 ;  2  Co.  93  ;  10  Id.  49,  99 ;  Hob.  R.  265. 
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whom  is  within  the  saving  of  the  statute,  the  right  of  the  others  is 
not  thereby  saved.^  And  so  it  seems,  if  an  estate  descend  to  par- 
ceners, one  of  whom  is  under  a  disability,  which  continues  for 
more  than  twenty  years,  and  the  other  does  not  enter  within  the 
twenty  years,  the  disability  of  the  one  does  not  preserve  the  title 
of  the  other.  In  an  action  of  ejectment  by  two  coheirs,  the  dec- 
laration contained  two  counts,  the  first  of  which  stated  a  demise 
by  Elizabeth  Langdon,  widow,  and  William  Barrett.  The  second 
count  was  on  the  demise  of  Elizabeth  Langdon  only.  On  the  trial, 
in  1809,  both  of  the  lessors  of  the  plaintiff  established  their  title 
as  heirs  of  William  Peart.  In  1739,  a  person  named  Ley,  who  was 
then  seised  of  the  premises,  devised  them  to  Elizabeth  Ley,  and 
the  heirs  of  her  body,  and  in  case  she  should  die  without  issue  of 
her  body,  then  over  to  John  Peart,  his  heirs  and  assigns  forever. 
The  testator  died  in  1739.  Elizabeth  Ley,  the  tenant  in  tail,  died 
without  issue  in  1756.  John  Peart  died  before  her,  in  1740,  leav- 
ing William  Peart  his  son  and  heir,  who  died  in  1763,  leaving  two 
sisters  his  coheiresses,  one  of  whom,  Elizabeth  Langdon,  was  a 
feme  covert  at  the  time  of  his  death,  and  so  continued  until  1808, 
when  her  husband  died.  The  other  sister,  Mary  Peart,  who  after- 
wards married  a  person  named  Barrett,  and  was  the  mother  of  the 
other  lessor  of  the  plaintiff,  was  of  full  age,  and  was  unmarried  at 
the  time  of  he!r  brother's  decease.  Mansfield,  Ch.  J.  In  this 
case  were  two  demises,  and  a  verdict  passed  for  the  plaintiff  on  the 
second  demise  by  Elizabeth  Langdon,  the  fact  being  that  the  estate 
descended  to  Elizabeth  Langdon,  a  feme  covert,  and  Mary  Peart, 
in  parcenary,  and  that  twenty  years  elapsed  without  Mary  Peart's 
entering.  And  the  only  question  was,  whether  the  lessor  of  the 
plaintiff  was  not  entitled  to  judgment  on  the  first  count,  on  the 
idea  that,  as  Elizabeth  Langdon  was  under  a  disability  at  the  time 
of  the  descent  cast,  that  circumstance  was  to  operate  in  favor  of 
the  other  coparcener.  We  are  of  opinion,  that  the  entry  of  Eliza- 
beth Langdon  cannot  give  a  right  of  entry  to  Barrett,  whose  right 
was  before  barred  by  the  statute  of  limitations  ;  but  that  the  judg- 
ment must  be  for  the  lessor  of  the  plaintiff  for  the  moiety  only.^ 

1  See  Jackson  v.  Bradt,  S  Caines,  B.  169. 

'  Boe  V,  Bowlston,  2  Taunt.  B.  441  ;  [Biggs  v.  Doolej,  7  B.  Mon.  (Kj.)  236; 
Moore  v,  Armstrong,  10  Ohio,  11 ;  Bronson  v,  Adams,  Id.  13.5;  Wade  v.  Johnson,  5 
Humph.  (Tenn.)  117;  Woodward  v.  Clarke,  4  Strobh.  (S.  C.)  £q.  167;  Jordan  o. 
Thornton,  7  Geo.  517;  Fendergrast  v.  Gnllatt,  10  Geo.  218.  But  in  Meese  r.  Keefe» 
10  Ohio,  362,  and  Lockwood  v.  Wildman,  13  Ohio,  430,  a  different  doctrine  seems  to  be 
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It  was  held,  by  Mr.  Justice  Story,  in  an  action  of  trespass  brought 
by  several  plaintiflFs,  who  were  cotenants,  in  which  the  disability  of 
only  some  of  the  plaintiflfe  was  relied  on  in  favor  of  all,  that  when 
the  statute  runs  against  one  of  two  parties  entitled  to  a  joint  ac- 
tion, it  operates  as  a  bar  to  such  joint  action;^  and  the  case 
of  Doroure  v.  Jackson  *  is  cited.  Consequently,  in  the  case  of 
joint-tenancy,  where  the  parties  are  compelled  to  join,  the  disa- 
bility of  one  of  them  would  afford  no  advantage  in  any  way,  un- 
less the  party  subject  to  disability  should,  in  an  action  of  ejectment, 
sue  alone,  and  his  demise  to  the  lessee  should  be  construed  as  a 
severance  of  the  joint  estate,  and  as  converting  it  to  an  estate  in 
common. 

held.]  See  also  Cullen  v,  Motaer,  IS  Seig.  &  Bawle,  (Penn.)  B.  350.  A  coparcener 
may  bring  ejectment  on  his  separate  demise.    Jackson  v.  Sample,  1  J.  C.  281. 

1  Marsteller  v.  M' Clean,  7  Cranch  (U.  S.)  R.  156. 

^  4  T.  B.  516.  And  see  also  Dickey  v.  Armstrong,  I  Marsh.  (Ky.)  B.  39 ;  Simpson 
V.  Shannon,  3  Id.  B.  362 ;  Tomer  v.  Debell,  2  Id.  B.  384 ;  Johnson  v.  Harris,  3  Hayw. 
(Tenn.)  R.  113 ;  Thomas  v.  Machir,  4  Bibb,  (Ky.)  B.  412 ;  Biden  v.  Frien,  2  Murph. 
(N.  C.)  B.  577.  Where  there  are  several  coheirs  lessors  of  the  plaintiff  in  an  action  of 
ejectment,  and  joint  and  several  demises  are  laid  in  the  declaration,  and  one  of  the  co- 
heirs, who  labors  nnder  no  disability,  fails  to  bring  his  action  within  the  time  limited  by 
law,  though  his  right  to  recovery  will  be  barred  by  the  act,  it  will  not  affect  his  coheirs 
who  were  nnder  disability.  The  proviso  in  the  act  is  personal,  and  applies  to  all  those 
who  kbor  nnder  any  of  the  enumerated  disabilities.  Lewis  v.  Barksdale,  2  Brockenb. 
(Cir.  Co.)  B.  436.  It  was  held,  in  South  Carolina,  that  the  infancy  of  one  of  several 
persons,  having  a  joint  interest  in  land,  will  protect  the  rights  of  those  who  are  of  full 
age,  from  the  operation  of  the  statute.  Lahiffe  v.  Smart,  I  Bail.  (S.  C.)  B.  192.  This 
was  in  conformity  to  former  decisions,  and  the  settled  practice.  But  Nott,  J.,  who  gave 
the  opinion  of  the  court,  said  :  "  The  correctness  of  the  rule  may  be  questionable ;  but 
this  court  does  not  feel  at  liberty  to  innovate  on  a  rule  of  law  which  has  long  been  re- 
garded as  settled,  and  has  been  acted  upon  for  a  great  length  of  time.  I  do  not  know 
that  our  courts  have  permitted  the  rights  of  cotenants  to  be  saved  by  any  other  disability 
than  that  of  infancy.  The  question  in  relation  to  other  cases  is  still  open  for  considera- 
tion. [And  this  rule  is  still  adhered  to.  Thompson  v.  Gaillard,  3  Bieh.  (S.  C.)  418. 
So  also  in  Kentucky.  Harlan  v.  Seaton,  18  B.  Hon.  313.]  If  several  persons  be  heirs, 
and  one  of  them  a  feme  covert,  at  the  time  when  the  adverse  possession  commences,  and 
so  continues  until  the  time  of  bringing  the  action  by  the  plaintiff,  her  disability  will  not 
prevent  the  bar  as  to  the  others  under  no  disabilities.  For  each  tenant  in  common  as 
heirs  by  our  (Tenn.)  act  of  assembly  may  sue  for  his  own  share,  notwithstanding  the 
feme  may  not  be  found.  Johnson  v.  Smith,  5  Hayw.  (Tenn.)  B.  [So  in  New  York. 
Carpenter  v,  Schermerhom,  2  Barb.  (N.  T.)  Ch.  314.]  In  Connecticut,  it  has  been 
held,  that  an  adverse  possession  against  two  tenants  in  common,  one  of  whom  is  within 
the  savings  of  the  statutes,  operates  against  the  other,  and  so  with  coparceners.  DooUt- 
tle  V,  Blakesly,  4  Day,  (Conn.)  B.  265 ;  Sandford  v.  Button,  Id.  310.  [And  see  also 
Wells  V,  Bayland,  1  Swan,  (Tenn.)  501 ;  Baker  v.  Grundy,  1  Duvall,  (Ky.)  281.] 
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CHAPTER   XXXVII. 


OF  JXTDIOIAL  EXCEPTIONS,  ETC. 


485.  From  authorities  which  have  been  cited  throughout  the 
preceding  pages,  it  obviously  appears,  that  statutes  of  limitations 
are  to  be  strictly  construed  by  courts  of  justice,  and  that,  although 
there  have  been  some  instances  in  which  this  rule  has  been  de- 
parted from,  owing  to  conceptions  of  inherent  equity,  they  have 
altogether  failed  in  establishing  a  contrary  precedent.^  Chancellor 
Kent,  in  Damarest  v.  Wynkoop,'  maintained  that  it  would  be  not 
only  impolitic,  but  contrary  to  established  rule,  both  in  law  and 
equity,  to  depart  from  the  plain  meaning  and  literal  expression  of 
these  statutes.  It  has  been  shown,  that  the  persons  almost  inva- 
riably enumerated  in  general  acts  of  limitation,  as  excepted  from 
their  operation,  could  not  be  so  by  judicial  construction,  and  un- 
less so  expressly  declared  to  be  by  tlie  legislature.^  Sir  William 
Grant,  in  Beckford  v.  Wade,^  adverted  to  the  case  of  defendants 
absent,  or  out  of  the  realm,  before  the  statute  of  Queen  Anne.  It 
was  in  vain  attempted,  he  said,  upon  general  reasoning,  in  many 
cases,  to  introduce  an  exception  in  favor  of  the  plaintiff,  in  a  case 
where  the  defendant  was  out  of  the  realm.  A  plaintiff  out  of  the 
realm,  he  said,  might  prosecute  a  suit  by  attorney ;  but,  when  the 
defendant  is  out  of  the  realm,  it  is  very  hard  to  call  upon  the 
plaintiff  to  institute  a  suit  which,  in  most  cases,  must  be  wholly 
fruitless  ;  and  yet,  until  the  statute  of  Queen  Anne  was  made,  that 
case  formed  no  exception,  and  the  statute  of  limitations  barred  the 
action. 

486.  In  a  case  in  the  Supreme  Court  of  the  United  States,  the 
same  doctrine  was  adhered  to.  The  case  was  admitted  to  be 
within  the  act  of  limitations  of  the  State  of  Tennessee,  and  not 
within  the  letter  of  the  exceptions.  It  was  held  by  the  court,  that, 
notwithstanding  the  laws  of  the  United  States  prohibited  all  per- 

1  See  ante,  Chap.  II.  S  23. 

s  Demarest  v.  Wjnkoop,  3  Johns.  (N.  Y.)  Ch.  B.  146. 

•  See  ante.  Chap.  XIX.  §§  19|»  205. 

*  Beckford  v.  Wado,  17  Yes.  B.  38. 
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sons  from  surveying  or  marking  any  lands  within  the  Indian  Ter- 
ritory, and  the  plaintiffs  could  not,  therefore,  survey  the  land 
granted  to  them,  the  defendants  were  entitled  to  hold  the  part 
possessed  by  them,  by  virtue  of  such  possession.  The  claim  of  the 
plaintiff  to  be  excepted  from  the  operation  of  the  statute  was 
founded  solely  on  the  impediments  to  the  assertion  of  their  own 
title.  The  language  used  by  the  court  was,  that,  ^^  wherever  the 
situation  of  a  party  was  such  as,  in  the  opinion  of  the  legislature, 
to  furnish  a  motive  for  excepting  him  from  die  operation  of  the 
law,  the  legislature  has  made  the  exception ;  and  that  it  would  be 
going  too  far  for  the  court  to  add  to  thpse  exceptions.''  It  had 
never  been  determined,  said  Chief  Justice  Marshall,  who  delivered 
the  opinion  of  the  court,  ^*  that  the  impossibility  of  bringing  a  case 
to  a  successful  issue,  from  causes  of  uncertain  duration,  though 
created  by  the  legislature^  shall  take  a  case  out  of  the  operation  of 
the  act  of  limitations,  unless  the  legislature  shall  so  declare  it."  ^ 
487.  Agreeably  to  the  above  position  advanced  by  Chief  Justice 
Marshall,  a  discharge  under  an  insolvent  law  does  not  take  from 
the  debtor  the  protection  which  is  afforded  by  the  statute,  even  by 
virtue  of  the  equity  of  the  exception  of  being  "  beyond  seas,"  or 
^^  out  of  the  State  " ;  although  the  reason  why  such  absence  of  a 
defendant  excuses  the  plaintiff  from  prosecuting  is,  that  he  can- 
not be  reached  by  a  process  of  the  courts.^  A  B  made  his  prom- 
issory note  on  the  7th  April,  1812,  in  favor  of  C  D,  who  indorsed 
it  to  E  F.  An  act  of  assembly  was  passed  in  Pennsylvania  on  the 
13th  March,  1812,  which  was,  in  fact,  a  bankrupt  law.  On  the  31st 
March,  1817,  the  Supreme  Court  of  Pennsylvania  held,  that  the 
said  act  was  constitutional,  and  a  discharge  under  it  a  bar  to  a  re- 
covery.^ The  case,  on  which  this  decision  was  made,  was  removed 
to  the  Supreme  Court  of  the  United  States,  and  there  reversed  on 
the  13th  February,  1821.*  More  than  six  years  after  the  cause  of 
action  arose  on  the  said  note,  E  F  brought  a  suit  on  it  against 

1  Mclver  v.  Ragan,  S  Wheat.  (IT.  S.)  R.  25. 

>  See  cmte.  Chap.  XIX.  S  194.  It  was  held  that  the  insolvent  act  of  52  Geo.  IIT.,  hy 
which  a  right  was  resenred  to  creditors  to  obtain  payment  ont  of  the  fntare  effects  of  the 
insolrenty  did  not  prevent  the  operation  of  the  statute  of  limitations.  Browning  v.  Paris, 
5  Mees.  &  Welsh.  Ex.  R.  117.  Discharge  under  insolvent  law  does  not  prevent  the 
operation  of  the  statute  upon  the  claim  of  the  creditor.  Stetor  v.  Oram,  1  Whart.  (Fenn.) 
R.  106 ;  Shoenberger  v.  Adams,  4  Watts,  (Penn.)  R.  430 ;  overruling  the  dictum  of 
Huston,  J.,  in  Feather's  Appeal,  1  Penn.  R.  822. 

*  Farmers  and  Mechanics'  Bank  t^.  Smith,  3  Serg.  &  Rawle,  (Penn.)  R.  68. 

*  6  Wheat  (U.  S.)  R.  13. 
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A  B ;  and,  on  a  case  stated,  the  following  question  was  submitted 
for  the  opinion  of  the  court :  ^^  Did  the  act  of  limitations  run 
against  the  plaintiff  while  the  act  of  13th  March,  1812,  was  held 
by  the  Supreme  Court  of  Pennsylvania  to  be  constitutional  ?  "  It 
was  held  by  that  court,  that  these  circumstances  did  not  stop  the 
running  of  the  statute.^ 

488.  It  has  even  been  considered,  that,  when  courts  of  justice 
are  shut  up  in  time  of  war,  so  that  no  process  could  be  instituted, 
the  statute  of  limitations  will  continue  to  run.  This  is  a  very 
strong  case ;  but  it  is  stated  to  have  been  so  held  by  Bridgman, 
Ch.  J.,  who  thought  that,  though  courts  were  shut  up,  and  conse* 
sequently  no  original  could  be  filed,  yet  the  statute  would  bar  the 
action.  And  the  reason  assigned  was,  that  the  statute  is  general, 
and  must  affect  all  cases  which  are  not  specially  exempted.^  This 
resolution,  it  is  also  said,  was  often  approyed  by  Lord  Chief  Justice 
Holt.^  But  the  opinion  of  Plowden  was,  that  things  happening 
by  an  invincible  necessity,  though  they  be  against  the  common 
law,  or  an  act  of  Parliament,  shall  not  be  prejudicial ;  and  that  to 
say  that  the  courts  were  shut,  is  a  good  excuse  on  voucher  of  rec- 
ord.^ These  authorities  all  relate  to  the  civil  and  domestic  wars 
in  England,  when  the  courts  of  justice  were  shut,  and,  conse- 
quently, when  a  party,  if  he  was  ever  so  much  disposed,  could  as- 
sert no  claim,  however  just  and  legal.  Such  an  extraordinary 
state  of  things  is  certainly  not  to  be  presumed,  and  therefore  not 
contemplated  by  the  legislature  of  any  country  ;  and,  consequently, 
the  legislature,  in  limiting  a  period  for  the  commencement  of  suits, 
do  not  intend  that  an  individual,  after  suffering  all  the  inconven- 
iences accompanying  so  serious  an  event,  shall  also  be  deprived  of 
the  rights  which  belonged  to  him  before  it  occurred.  And  this  was 
not  only  the  opinion  of  Plowden,  but  of  Sir  Edward  Coke,  who  says, 
*^  that,  in  times  of  domestic  war^  when  the  courts  of  justice  are 
shut,  a  descent  shall  not  take  away  an  entry,  though  the  disseisin 
was  in  times  of  peace  ;  for,  if  it  did,  the  disseisee  would  be  with- 
out all  remedy,  there  being  no  courts  open  for  him  to  bring  his 
action  in."  *  The  law  in  England,  it  clearly  appears,  however,  was 
otherwise  considered.    And  this  appearance  is  rendered  still  more 

^  HadBon  v.  Carey,  11  Serg.  &  Rawle,  (Penn.)  R.  10. 

>  Hall  V.  Wybonrtie,  2  Salk.  R.  420;  Aabrey  v.  Fortescae,  10  Mod.  R.  266. 

>  See  opinion  of  Sir  William  Grant,  in  Beckfbrd  v.  Wade,  17  Ves.  R.  92. 
*  Plod.  R.  9  6. 

ft  Co.  Litt.  249  a. 
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clear  by  an  act  of  Parliament,  in  the  first  year  of  William  and 
Mary,  by  which  it  was  enacted,  that  the  period  from  the  10th  of 
December,  when  King  James  departed,  until  the  12th  of  March, 
when  King  William  assumed  the  government,  should  not  be  ac- 
counted any  part  of  the  time  within  which  any  person,  by  virtue 
of  the  statute  of  limitations,  might  bring  his  action  ;  but  that  he 
should  have  so  much  allowance  of  time  as  was  from  the  10th  of 
December  to  the  12th  of  March  for  bringing  his  action.^  The 
treaty  of  peace  between  Great  Britain  and  the  United  States,  of 
1783,  prevented  the  operation  of  the  statute  upon  British  debts 
contracted  before  that  time.^ 

1  Snode  v.  Ward,  3  Ler.  B.  283. 

s  Hopkirk  v.  Bell,  3  Cnmch,  (U.  S.)  B.  454.    And  see  also  2  Id.  411 ;  I  Dallas, 
(U.  S.)  B.  41  r;  I  Johns.  (N.  Y.)  Ca.  76 ;  1  Dessans.  (S.  C.)  B.  427. 
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[The  marginal  references  are  to  paging  of  the  previouB  edition.] 


LIMITATION   OF   ACTIONS. 

By  the  Statute  32  Ben.  VllL  Oh.  2. 

No. person  shall  sue,  have,  or  maintain  anj  writ  of  right,  or  make  anj 
prescription,  title,  or  claime  to,  for  anj  Mannors,  Lands,  Tenements,  Rents, 
Annuities,  Commons,  Pensions,  Portions,  Corodies,  or  other  Hereditaments 
of  the  possession  of  his  or  their  Ancestors  or  predecessors ;  and  declare 
and  alleadge  anj  further  seisin  or  possession  of  his  or  their  Ancestor  or 
predecessor,  but  onley  of  the  seisin  or  possession  of  his  Ancestor  or  prede- 
cessor, which  hath  beene,  or  now  is,  or  shall  be  seised  of  the  said  Mannors, 
Lands,  &c.,  or  other  Hereditaments  within  siztie  jeares  next  before  the 
teste  of  the  same  writ,  or  next  before  the  said  prescription  title  or  claime  so 
sued,  commenced,  brought,  made,  or  had. 

No  person  or  persons  shall  sue,  have,  or  maintaine  anj  Assesse  of  Mor- 
duncestor,  Cosinage,  Ajel,  writ  of  entrie  upon  disease  done  to  anj  of  his 
Ancestors  or  predecessors,  or  anj  other  action  possessory  upon  the  posses- 
sion of  any  of  his  Ancestors  or  predecessors,  for  any  Mannors,  Lands, 
Tenements,  or  other  Hereditaments  of  any  further  seisin  or  possession  of 
his  or  their  Ancestor  or  predecessor,  but  onley  of  the  seidn  or  possession 
of  his  or  their  Ancestor  or  predecessor,  which  was,  or  hereafter  shall  be 
Beised  of  the  same  Mannors,  Lands,  Tenements,  or  other  Hereditaments 
within  fifly  years  next  before  the  teste  of  the  originall  of  the  same  writ  to 
bee  brought. 

No  person  nor  persons  shall  sue,  have,  or  maintaine  any  action  for  any 
Mannors,  Lands,  Tenements,  or  other  Hereditaments  of  or  upon  his  or 
their  own  seisin  above  thirty  years  next  before  the  teste  of  the  originall  of 
the  same  writ  to  be  brought,  &c 

Nor  shall  make  any  avowry  or  cognisance  for  any  Rent,  suite,  or  service, 
and  alleadge  any  seisin  of  any  suite  or  service  in  the  same  avowry  or  cog- 
nizance in  the  possession  of  his  or  their  Ancestors  or  predecessor  or  pred- 
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ecessors,  or  in  his  own  possession,  or  in  the  possession  of  anj  other  whose 
estate  shall  pretend  or  claim  to  have  above  fiflie  years  next  before  the 
making  of  the  said  Avowry  or  cognisance. 

[  *  ii  ]  *  All  farmedons  in  reverter,  formedons  in  remainder,  and  Scire 
facias,  upon  fines  of  any  Mannors,  Lands,  Tenements,  or  other 
Hereditaments,  shall  bee  sued  and  taken  within  fiftie  years  next  after  the 
title  and  cause  of  action  faUendy  and  at  no  time  after  the  said  fiftie  yeares 
passed. 

If  any  person  or  persons  doe  at  any  time  sue  any  of  the  said  actions  or 
writs  for  any  Mannor,  Lands,  Tenements,  or  other  Hereditaments,  or  make 
any  avowry,  cognisance,  prescription,  title,  or  claime  of,  or  for  any  rent, 
suite,  service,  or  other  Hereditaments,  and  cannot  prove  that  he  or  they, 
or  his  or  their  Ancestors  or  predecessors  were  in  actual!  possession  or  seisin 
of,  or  in  the  same  Mannors,  Lands,  Tenements,  and  Hereditaments,  and  at 
any  time  within  the  yeares  before  limited  in  this  act,  and  in  manner  and 
forme  aforesaid ;  if  the  same  be  traversed  ^r  denied  by  the  partie,  person, 
or  defendant,  then  after  such  triall  therein  had,  all  and  every  such  person 
and  persons  and  their  heires,  shall  from  thenceforth  be  utterly  barred  for- 
ever of  all  and  every  the  said  writs,  actions,  avowries,  cognisance,  prescrip- 
tion, title,  and  claim  hereafter  to  be  sued,  had,  or  made  of,  and  for  the  same 
Mannors,  Lands,  dsc,  or  other  the  premisses,  or  any  part  of  the  same. 

Provided  always,  that  every  person  and  persons  which  now  have  any  of 
the  said  actions,  writs,  avowries.  Scire  facias,  Com,  Title,  cognisance,  title, 
claim,  or  prescription  depending ;  or  that  shall  hereafter  bring  any  of  the 
said  actions,  or  make  any  of  the  said  avowries,  prescription,  title,  &c.,  at 
any  time  before  the  Feast  of  the  Ascention  of  our  Lord,  1546,  shall  al- 
leadge  the  seisin  of  his  or  their  Ancestors  or  predecessors,  and  his  owne 
possession  and  seisin,  and  have  also  all  other  like  advantage  to  all  intents 
and  purposes  in  the  same  writs,  actions,  avowries,  cognisances,  and  pre- 
scriptions, titles,  and  clayme,  as  he  or  they  might  have  had  at  any  time  be- 
fore the  making  of  this  Statute. 

Provided  also,  that  if  any  person  heinff  within  the  age  of  twenty-cne 
yeares,  covert,  baron,  or  in  prison,  or  out  of  this  Realme  of  England,  nor 
having  cause  to  sue  or  bring  any  of  the  said  writs,  actions,  or  to  make  any 
avowries,  cognisances,  prescriptions,  titles,  or  claymes,  that  such  person  or 
persons  may  sue,  commence,  or  bring  any  of  the  said  writs  or  actions,  or  make 
any  of  the  said  avowries,  cognisances,  prescriptions,  title,  or  claime  at  any 
time  within  six  yeares  next  after  such  person,  nor  being  within  age  shall 
accomplish  the  age  of  21  yeares,  or  within  six  yeares  next  after  such  per- 
son now  being  in  prison  shall  bee  enlarged,  or  never  being  out  of  the 
Realme,  come  into  the  Bealme.  And  that  every  such  person  in  their  said 
actions,  writs,  avowries,  cognisances,  prescriptions,  title  or  claime  to  be 
made,  &c.,  within  the  said  six  yeares,  shall  alleadge  within  the  said  six 
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yeares,  the  seisin  of  his  or  their  Ancestors  or  predecessors,  or  of  his  owne 
possession,  or  of  the  possession  of  those  whose  estate  hee  shall  then  clajme. 
And  also  within  the  same  six  yesLvea  shall  have  all  and  everj  such  advan- 
tages in  the  same  as  he  or  thej  might  have  had  before  the  making  of  this 
act. 

*  Provided,  also,  that  if  it  happen  the  said  person  now  being  within  [  ''^  iii  ] 
age  covert  baron  in  prison  or  out  of  this  Bealme,  having  cause  to 
sue  or  bring  anj  of  the  said  writs,  avowries,  cognisances,  descriptions,  &c* 
to  die  within  age,  or  during  condition,  &c.  or  to  decease  within  six  jeares 
next  after  such  person  shall  attain  his  full  age,  or  be  at  large,  &c.  and  no 
determination  or  judgment  had  of  such  titles,  actions,  or  rights  to  them  so 
accrued,  then  the  next  heire  to  such  person  or  persons  shall  have  and  enjoy 
such  liberty  and  advantage  to  sue,  &c.  within  six  years  next  after  the  death  of 
such  person  or  persons  now  imprisoned,  &c  in  such  manner  as  the  same 
infant  after  his  full  age,  or  the  said  woman  covert  after,  &c  should  or  might 
have  had  within  six  yeares  then  next  ensuing,  by  virtue  of  the  provision 
last  before  rehearsed. 

Provided,  also,  that  if  any  person  before  Ascension,  1546,  sue  or  com- 
mence any  of  the  said  writs,  &c  or  make  any  avowry,  &c.  and  the  same 
happen  by  the  death  of  any  of  the  sayd  parties,  to  bee  abated  before  judg- 
ment or  determination  thereof,  then  the  same  person  or  persons  being  de- 
mandants or  avowants,  or  making  such  title  prescription,  &c.  being  then 
alive,  and  if  not,  then  the  next  heire  of  such  person  so  deceased  may 
pursue  his  action,  and  make  his  avowry,  &c.  upon  the  same  matter  within 
one  yeare  next  after  such  action  or  suite  abated,  and  shal  enjoy  all  such  ad- 
vantage to  make  their  said  titles  within  the  said  one  yeare,  as  the  demand- 
ant demandants  in  such  writs,  &c.  should  or  might  have  had  or  enjoyed  in 
the  said  former  action  or  suite. 

Provided,  furthermore,  that  if  any  false  Verdict  happen  hereafter  to 
.  be  given  or  made  in  any  of  the  said  actions,  suites,  avowries,  prescriptions, 
titles,  or  claym^s  ;  that  then  the  partie  grieved  by  reason  of  the  same,  shall 
and  may  have  hLs  Attaint  upon  every  such  Verdict  so  given  or  made,  and 
the  plaintiffe  in  the  Attaint  upon  judgement  for  him  given,  shall  have  his 
recovery,  execution,  and  other  advantage  in  like  manner  as  heretofore 
hath  been  used,  anything  in  this  Statute  contained,  to  the  contrary  not- 
withstanding. 


By  the  Statute  21  James  L  Oh\  16,  entitled,  ^An  act  for  limitation  of 

actions,  and  for  avoiding  of  suits  in  Law," 

For  quieting  of  men's  estates,  and  avoiding  of  suits,  be  it  enacted  by  the 
King's  most  excellent  majesty,  the  Lords  spiritual  and  temporal,  and  Com- 
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mons,  in  this  present  Parliament  assembled,  that  all  writs  of  formedon  in 
descender,  formedon  in  remainder,  and  formedon  in  reverter,  at  anj  time 
hereafter  to  be  sued  or  brought^  of,  or  for  any  mannors,  lands,  tenements,  or 

hereditaments,  whereonto  any  person  or  persons  now  hath  or  have  any 
[  *  iv  j  *  title,  or  cause  to  have  or  pursue  any  such  writ,  shall  be  sued  or 

taken  within  twenty  years  next  after  the  end  of  this  present  session 
of  Parliament :  And  after  the  said  twenty  years  expired,  no  person  or 
persons,  or  any  of  their  heirs,  shall  have  or  maintain  any  such  writ,  of  or 
for  any  of  the  said  manors,  lands,  tenements,  or  hereditaments ;  (2)  and 
that  all  writs  of  formedon  in  descender,  formedon  in  remainder,  formedon 
in  reverter,  of  any  manors,  lands,  tenements,  or  other  hereditaments  what- 
soever, at  any  time  hereafter  to  be  sued  or  brought  by  occasion  or  means 
of  any  title  or  cause  hereafter  happening,  shall  be  sued  or  taken  within 
twenty  years  next  after  the  title  and  cause  of  action  first  descended  or 
fallen,  and  at  no  time  after  the  said  twenty  years ;  (8)  and  that  no  person 
pr  persons  that  now  hath  any  right  or  title  of  entry  into  any  manors,  lands, 
tenements,  or  hereditaments  now  held  from  him  or  them,  shall  thereinto 
enter,  but  within  twenty  years  next  after  the  end  of  this  present  session  of 
Parliament,  or  within  twenty  years  next  after  any  other  title  of  entry  ac- 
crued ;  (4)  and  that  no  person  or  persons  shall  'at  any  time  hereafter,  make 
any  entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty 
years  next  after  his  or  their  right  or  title,  which  shall  hereafter  first  de- 
scend or  accrue  to  the  same ;  and  in  default  thereof,  such  persons  so  not 
entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  such 
entry  after  to  be  made  ;  any  former  law  or  statute  to  the  contrary  notwith- 
standing. 

II.   Provided,  nevertheless,  That  if  any  person  or  persons  that  is  or 

shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall  have  such  right , 
or  title  of  entry,  be,  or  shall  be,  at  the  time  of  the  said  right  or  title  first 
descended,  accrued,  come,  or  fallen  within  the  age  of  one-and-twenty  years, 
feme  covert,  tion  compos  mentis,  imprisoned,  or  beyond  the  seas,  that  then 
such  person  and  persons,  and  his  and  their  heir  and  heirs,  shall  or  may,  not- 
withstanding the  said  twenty  years  be  expired,  bring  his  action,  or  make 
his  entry  as  he  might  have  done  before  this  act :  (2)  so  as  such  person  and 
persons,  or  his  or  their  heir  and  heirs,  shall,  within  ten  years  next  after 
his  and  their  full  age,  discoverture,  coming  of  sound  mind,  enlargement  out 
of  prison,  or  coming  into  this  realm,  or  death,  take  benefit  of  and  sue  forth 
the  same,  and  at  no  time  after  the  said  ten  years. 

ni.  And  be  it  further  enacted,  That  all  actions  of  trespass  quare  clausum 
fregit,  all  actions  of  trespass,  detinue,  action,  9ur  trover,  and  replevin  for 
taking  away  of  goods  and  cattle,  all  actions  of  account,  and  upon  the  case, 
other  than  such  accounts  as  concern  the  trade  of  merchandise  between 
merchant  and  merchant,  their  factors  or  servants,  all  actions  of  debt 
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grounded  upon  anj  lending  or  contract  without  specialitj ;  all  actions  of 
debt  for  arrearages  of  rent,  and  all  actions  of  assault,  menace,  battery, 
wounding,  and  imprisonment,  or  any  of  them,  which  shall  be  sued  or 
brought  at  any  time  after  the  end  of  this  present  session  of  Parliament, 
shall  be  commenced  and  sued  within  the  time  and  limitation  here- 
after expressed,  and  not  after ;  *  (that  is  to  say,  (2)  the  said  actions  [  ''^  v  ] 
upon  the  case  (other  than  for  slander),  and  the  said  actions  for  ac- 
count, and  the  said  actions  for  trespass,  debt,  detinue,  and  replevin  for  goods 
or  cattle,  and  the  said  action  of  trespass  qvtare  clausum  /regit,  within  three 
yeats  next  after  the  end  of  this  present  session  of  Parliament,  or  within 
six  years  next  after  the  cause  of  such  actions  or  suit,  and  not  after ;  (3) 
and  the  said  actions  of  trespass,  of  assault,  battery,  wounding,  imprison- 
ment, or  any  of  them,  within  one  year  next  after  the  end  of  this  present 
session  of  Parliament,  or  within  four  years  next  after  the  cause  of  such 
actions  or  suit,  and  not  after ;  (4)  and  the  said  action  upon  the  case  for 
words,  within  one  year  after  the  end  of  this  present  session  of  Parliament, 
or  within  two  years  next  after  the  words  spoken,  and  not  aftier. 

IT.  And,  nevertheless,  be  it  enacted.  That  if  in  any  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by 
error,  or  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest 
of  judgment,  the  judgment  be  given  against  the  plaintiff,  that  he  take 
nothing  by  his  plaint,  writ,  or  bill ;  or  if  any  the  said  actions  shall  be 
brought  by  original,  and  the  defendant  therein  be  outlawed,  and  shall  after 
reverse  the  outlawry,  that  in  all  such  cases  the  party  plaintiff,  his  heirs, 
executors,  or  administrators,  as  the  case  shall  require,  may  commence  a 
new  action  or  suit,  from  time  to  time,  within  a  year  after  such  judgment 
reversed,  or  such  judgment  given  against  the  plaintiff,  or  outlawry  reversed, 
and  not  after. 

v.  And  be  it  further  enacted.  That  in  all  actions  of  trespass  quare 
clatLmm  fregxt,  hereafter  to  be  brought,  wherein  the  defendant  or  defend- 
ants shall  disclaim  in  his  or  their  plea  to  make  any  title  or  claim  to  the 
land  in  which  the  trespass  is  by  the  declaration  supposed  to  be  done,  and  the 
trespass  be  by  negligence,  or  involuntary,  the  defendant  or  defendants  shall 
be  permitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender  or  offer  of  sufficient  amends  for  such  trespass 
before  the  action  brought,  whereupon,  or  upon  some  of  them,  the  plaintiff 
or  plaintiffs  shall  be  enforced  to  join  issue  y  (2)  and  if  the  said  issue  be 
found  for  the  defendant  or  defendants,  or  the  plaintiff  or  plaintiffs  shall  be 
nonsuited,  the  plaintiff  or  plaintiffs  shall  be  clearly  barred  from  the  said 
action  or  actions,  and  all  other  suits  concerning  the  same. 

VI.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  in  all 
actions  upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  by 
any  person  or  persons  in  any  the  courts  of  record  at  Westminster,  or  in 
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any  court  whatsoever,  that  hath  power  to  hold  plea  of  the  same,  after  the 
end  of  this  present  session  of  Parliament,  if  the  jury  upon  the  trial  of  the 
issue  in  such  action,  or  the  jury  that  shall  inquire  of  the  damages,  do  find 
or  assess  the  damages  under  forty  shillings,  then  the  plaintiff  or  plaintiffs 

in  such  action  shall  have  and  recover  only  so  much  costs  as  the 
[  *  vi  ]  damages  so  *  given  or  assessed  amount  onto,  without  any  further 

increase  of  the  same ;  any  law,  statute,  custom,  or  usage  to  the  con- 
trary in  anywise  notwithstanding. 

vn.  Provided,  nevertheless,  and  be  it  further  enacted,  That  if  any  per- 
son or  persons  that  is  or  shall  be  entitled  to  any  such  action  of  trespass, 
detinue,  action  sur  trover,  replevin,  actions  of  account,  actions  of  debt, 
actions  of  trespass  for  assault,  menace,  battery,  wounding,  or  imprisonmenty 
actions  upon  the  case  for  words,  be,  or  shall  be,  at  the  time  of  any  such 
cause  of  action  given  or  accrued,  fallen  or  come  within  the  age  of  twenty- 
one  jears^feme  covert,  nan  compos  mentis,  imprisoned,  or  beyond  the  seas, 
that  then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  ac- 
tions, so  as  they  take  the  same  within  such  times  as  are  before  limited, 
after  their,  coming  to  or  being  of  full  age,  discovert,  of  sane  memory,  at 
large,  and  returned  from  beyond  the  seas,  as  other  persons  having  no  such 
impediment  should  be  done* 


By  SuOiUe  of  ^  and  4.  William  IV.Oh.  27. 

By  this  Act,  unprefaced  by  any  recital,  it  is  enacted, 

I.  That  the  words  and  expressions  hereinafter  mentioned,  which  in  their 
ordinary  signification  have  a  more  confined  or  a  different  meaning,  shaU  ii^ 
this  Act,  except  where  the  nature  of  the  provision  or  the  context  of  the 
Act  shall  exclude  such  construction,  be  interpreted  as  follows ;  (that  is  to 
say,)  the  word  '*  land"  shall  extend  to  manors,  messuages,  and  all  other  cor- 
poreal hereditaments  whatsoever,  and  also  to  tithes  (other  than  tithes  be- 
longing to  a  spiritual  and  eleemosynary  corporation  sole),  and  also  to  any 
share,  estate,  or  interest  in  them  or  any  of  them,  whether  the  same  shall 
be  a  freeholder  or  chattel  interest,  and  whether  freehold  or  copyhold,  or 
held  according  to  any  other  tenure ;  and  the  word  *^  rent "  shall  extend  to 
all  heriots,  and  to  all  services  and  suits  for  which  a  distress  may  be  made, 
and  to  all  annuities  and  periodical  sums  of  money  charged  upon  or  payable 
out  of  any  land  (except  moduses  or  compositions  belonging  to  a  spiritual 
or  eleemosynary  corporation  sole) ;  and  the  person  through  whom  another 
person  is  said  to  claim  shall  mean  any  person  by,  through,  or  under,  or  by 
the  act  of  whom,  the  person  so  claiming  became  entitled  to  the  estate  or 
interest  claimed,  as  heir,  issue  in  tall,  tenant  by  the  curtesy  of  England, 
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tenant  in  dower,  successor,  special  or  general  occupant,  executor,  adminis- 
trator, legatee,  husband,  assignee,  appointee,  devisee,  or  otherwise,  and 
also  any  person  who  was  entitled  to  an  estate  or  interest  to  which  the  per- 
son so  claiming,  or  some  person  through  whom  he  claims,  became  entitled  as 
lord  by  escheat ;  and  the  word  "  person "  shall  extend  to  a  body 
politic,  *  corporate  or  collegiate,  and  to  a  class  of  creditors  or  other  [*  vii] 
persons  as  well  as  an  individual ;  and  every  word  importing  the 
singular  number  only  shall  extend  and  be  applied  to  several  persons  or 
things  as  well  as  one  person  or  thing ;  and  every  word  importing  the  mascu- 
line gender  only  shall  extend  and  be  applied  to  a  female  as  well  as  a  male. 

II.  That  afler  the  dlst  day  of  December,  1833,  no  person  shall  make  an 
entry  or  distress,  or  bring  an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry  or 
distress,  or  to  bring  such  action,  shall  have  first  accrued  to  some  person 
through  whom  he  claims ;  or  if  such  right  shall  not  have  accrued  to  any 
person  through  whom  he  claims,  then  within  twenty  years  next  after  the 
time  at  which  the  right  to  make  such  entry  or  distress,  or  to  bring  such 
action,  shall  have  first  accrued  to  the  person  making  or  bringing  the  same. 

in.  That  in  the  construction  of  this  Act,  the  right  to  make  an  entry  or 
distress,  or  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to 
have  first  accrued  at  such  time  as  hereinafter  is  mentioned ;  (that  is  to  say,) 
when  the  person  claiming  such  land  or  rent,  or  some  person  through  whom 
he  claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  have  been  in 
possession  or  in  receipt  of  the  profits  of  said  land,  or  in  receipt  of  such 
rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed,  or  have  dis- 
continued such  possession  or  receipt,  then  such  right  shall  be  deemed  to 
have  first  accrued  at  the  time  of  such  dispossession  or  discontinuance  of 
possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were  or 
was  so  received ;  and  when  the  person  claiming  such  land  or  rent  shall 
claim  the  estate  or  interest  of  some  deceased  person  who  shall  have  con- 
tinued in  such  possession  or  receipt  in  respect  of  the  same  estate  or  interest 
until  the  time  of  his  death,  and  shall  have  been  the  last  person  entitled  to 
such  estate  or  interest  who  shall  have  been  in  such  possession  or  receipt, 
then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time  of  such 
death  ;  and  when  the  person  claiming  such  land  or  rent  shall  claim  in  re- 
spect of  an  estate  or  interest  in  possession  granted,  appointed,  or  otherwise 
assured  by  any  instrument  (other  than  a  will)  to  him,  or  some  person 
through  whom  he  claims,  by  a  person  being  in  respect  of  the  same  estate 
or  interest  in  the  possession  or  receipt  of  the  profits  of  the  land,  or  in  the 
receipt  of  the  rent,  and  no  person  entitled  under  such  instrument  shall  have 
been  in  such  possession  or  receipt,  then  such  right  shall  be  deemed  to  have 
first  accrued  at  the  time  at  which  the  person  claiming  as  aforesaid,  or  the 
person  through  whom  he  claims,  became  entitled  to  such  possession  or  re- 
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ceipt  by  virtue  of  such  instrument ;  and  when  the  estate  or  interest  claimed 
shall  hare  been  an  estate  or  interest  in  reversion  or  remainder,  or  other  ilitare 
estate  or  interest,  and  no  person  shall  have  obtained  the  possession  or  re* 
ceipt  of  the  profits  of  such  land  or  the  receipt  of  such  rent  in  respect  of 
such  estate  or  interest,  then  such  right  shall  be  deemed  to  have 
[  *  viii]  *  first  accrued  at  the  time  at  which  such  estate  or  interest  became 
an  estate  or  interest  in  possession  ;  and  when  the  person  claiming 
such  land  or  rent,  or  the  person  through  whom  he  claims,  shall  have  become 
entitled  bj  reason  of  anj  forfeiture  or  breach  of  condition,  then  such  right 
shall  be  deemed  to  have  first  accrued  when  such  forfeiture  was  incurred  or 
such  condition  was  broken. 

IT.  Provided,  always,  that  when  any  right  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent  by  reason  of  any  for- 
feiture or  breach  of  condition  shall  have  first  accrued  in  respect  of  any 
estate  or  interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  not 
have  been  recovered  by  virtue  of  such  right,  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed 
to  have  first  accrued  in  respect  of  such  estate  or  interest,  at  the  time  when 
the  same  shall  have  become  an  estate  or  interest  in  possession,  as  if  no 
such  forfeiture  or  breach  of  condition  had  happened. 

y.  Provided,  also,  that  a  right  to  make  an  entry  or  distress,  or  to  bring 
an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have  first  accrued 
in  respect  of  an  estate  or  interest  in  reversion,  at  the  time  at  which  the 
same  shall  have  become  an  estate  or  interest  in  possession  by  the  deter- 
mination of  any  estate  or  estates,  in  respect  of  which  such  land  shall  have 
been  held,  or  the  profits  thereof  or  such  rent  shall  have  been  received, 
notwithstanding  the  person  claiming  such  land,  or  some  person  through 
whom  he  claims,  shall,  at  any  time  previously  to  the  creation  of  the  estate 
or  estates  which  shall  have  determined,  have  been  in  possession  or  receipt 
of  the  profits  of  such  land,  or  in  receipt  of  such  rent 

y  I.  That,  for  the  purposes  of  this  Act,  an  administrator  claiming  the  estate 
or  interest  of  the  deceased  person  of  whose  chattels  he  shall  be  appointed 
administrator,  shall  be  deemed  to  claim  as  if  there  had  been  no  interval  of 
time  between  the  death  of  such  deceased  person  and  the  grant  of  the  letters 
of  administration. 

yii.  That  when  any  person  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  reut,  as  tenant  at  will,  the  right  of 
the  person  entitled  subject  thereto,  or  of  the  person  through  whom  he  claims 
to  make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  either  at  the  determination  of 
such  tenancy,  or  at  the  expiratiou  of  one  year  next  after  the  commence- 
ment of  such  tenancy,  at  which  time  such  tenancy  shall  be  deemed  to  have 
determined:  Provided  always,  that  no  mortgagor  or  cestui  que  trust  shall 
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be  deemed  to  be  a  tenant  at  will,  within  the  meaning  of  this  clause,  to  his 
mort^gee  or  trustee. 

Till.  That  when  any  person  shall  be  in  possession  or  in  receipt  of  the 
profits  of  anj  land,  or  in  receipt  of  any  rent,  as  tenant  from  year  to  year 
or  other  period,  without  any  lease  in  writing,  the  right  of  the  per- 
son entitled  *  subject  thereto,  or  of  the  person  through  whom  he  [  *  ix  ] 
claims,  to  make  an  entry  or  distress,  or  to  bring  an  action  to  re- 
cover such  land  or  rent,  shall  be  deemed  to  have  first  accrued  at  the  deter- 
mination of  the  first  of  such  years  or  other  periods,  or  at  the  last  time 
when  any  rent  payable  in  respect  of  such  tenancy  shall  have  been  received 
(which  shall  last  happen). 

IX.  That  when  any  person  shall  be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  by  virtue  of  a  lease  in  writ- 
ing* by  which  a  rent  amounting  to  the  yearly  sum  of  twenty  shillings  or  up- 
wards shall  be  reserved,  and  the  rent  reserved  by  such  lease  shall  have 
been  received  by  some  person  wrongfully  claiming  to  be  entitled  to  such 
land  or  rent  in  reversion  immediately  expectant  on  the  determination  of 
such  lease,  and  no  payment  in  respect  of  the  rent  reserved  by  such  lease 
shall  afterwards  have  been  made  to  the  person  rightfully  entitled  thereto, 
the  right  of  the  person  entitled  to  such  land  or  rent,  subject  to  such  lease, 
or  of  the  person  through  whom  he  claims,  to  make  an  entry  or  distress,  or 
to  bring  an  action  after  the  determination  of  such  lease  shall  be  deemed  to 
have  first  accrued  at  the  time  at  which  the  rent  reserved  by  such  lease  was 
first  so  received  by  the  person  wrongfully  claiming  as  aforesaid ;  and  no 
such  right  shall  be  deemed  to  have  first  accrued  upon  the  determination  of 
such  lease  to  the  person  rightfully  entitled. 

X.  That  no  person  shall  be  deemed  to  have  been  in  possession  of  any 
land,  within  the  meaning  of  this  act,  merely  by  reason  of  having  made  an 
entry  thereon. 

XI.  That  no  continual  or  other  claim  upon  or  near  any  land  shall  pre- 
serve any  right  of  making  an  entry  of  distress,  or  of  bringing  an  action. 

XII.  That  when  any  one  or  more  of  several  persons  entitled  to  any  land 
or  rent  as  coparceners,  joint-tenants,  or  tenants  in  common,  shall  have  been 
in  possession  or  receipt  of  the  entirety,  or  more  than  his  or  their  undivided 
share  or  shares  of  such  land  or  of  the  profits  thereof,  or  of  such  rent,  for 
his  or  their  own  benefit,  or  for  the  benefit  of  any  person  or  persons  other 
than  the  person  or  persons  entitled  to  the  other  share  or  shares  of  the  same 
land  or  rent,  such  possession  or  receipt  shall  not  be  deemed  to  have  been 
the  possession  or  receipt  of  or  by  such  last-mentioned  person  or  persons  or 
any  of  them. 

xin.  That  when  a  younger  brother  or  other  relation  of  the  person  en- 
titled as  heir  to  the  possession  or  receipt  of  the  profits  of  any  land,  or  to 
the  receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt  thereof. 
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Bach  possession  or  receipt  shall  not  be  deemed  to  be  the  possession  or  re- 
ceipt of  or  by  the  person  entitled  as  heir. 

XIV.  Provided  always,  that  when  any  acknowledgment  of  the  title  of 
the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  him  or  his 
agent  in  writing,  signed  by  the  person  in  possession  or  in  receipt  of  the 

profits  of  such  land,  or  in  receipt  of  such  rent,  then  such  possession 
[  *  X  ]  or  receipt  of  or  by  *  the  person  by  whom  such  acknowledgment 

shall  have  been  given,  shall  be  deemed,  according  to  the  meaning 
of  this  Act,  to  have  been  the  possession  or  receipt  of  or  by  the  person  to 
whom  or  to  whose  agent  such  acknowledgment  shall  have  been  given  at 
the  time  of  giving  the  same,  and  the  right  of  such  last-mentioned  person, 
or  any  person  claiming  through  him,  to  make  an  entry  or  distress,  or  bring 
an  action  to  reeover  such  land  or  rent  shall  be  deemed  to  have  first  accrued 
at  and  not  before  the  time  at  which  such  acknowledgment,  or  the  last  of 
such  acknowledgments  if  more  than  one  was  given. 

XV.  Provided  also,  that  when  no  such  acknowledgment  as  aforesaid 
shall  have  -been  given  before  the  passing  of  this  Act,  and  the  possession  or 
receipt  of  the  profits  of  the  land,  or  the  receipt  of  the  rent,  shall  not  at  the 
time  of  the  passing  of  this  Act  have  been  adverse  to  the  right  or  title  of 
the  person  claiming  to  be  entitled  thereto,  then  such  person,  or  the  person 
claiming  through  him,  may,  notwithstanding  the  period  of  twenty  years 
hereinbefore  limited  shall  have  expired,  make  an  entry  or  distress,  or  bring 
an  action  to  recover  such  land  or  interest  at  any  time  within  five  years 
next  after  the  passing  of  this  Act 

XVI.  Provided  always,  that  if  at  the  time  at  which  the  right  of  any  per- 
son to  make  an  entry  or  distress,  or  bring  an  action  to  recover  any  land  or 
rent,  shall  have  first  accrued  as  aforesaid,  such  person  shall  have  been 
under  any  of  the  disabilities  hereinafter  mentioned  (that  is  to  say),  infancy, 
coverture,  idiotcy,  lunacy,  unsoundness  of  mind,  or  absence  beyond  seas, 
then  such  person,  or  the  person  claiming  through  him,  may,  notwithstand- 
ing the  period  of  twenty  years  hereinbefore  limited  shall  have  expired, 
make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or  rent,  at 
any  time  within  ten  years  next  after  the  time  at  which  the  person  to  whom 
such  right  shall  first  have  accrued  as  aforesaid  shall  have  ceased  to  be  under 
any  such  disability,  or  shall  have  died  (which  shall  have  first  happened). 

XVII.  Provided  nevertheless,  that  no  entry,  distress,  or  action  shall  be 
made  or  brought  by  any  person  who,  at  the  time  at  which  his  right  to  make 
an  entry  or  distress,  A  to  bring  an  action  to  recover  any  land  or  rent  shall 
have  first  accrued,  shall  be  under  any  of  the  disabilities  hereinbefore  men- 
tioned, or  by  any  person  claiming  through  him,  but  within  forty  years  next 
after  the  time  at  which  such  right  shall  have  first  accrued,  although  the 
person  under  disability  at  such  time  may  have  remained  under  one  or 
more  of  such  disabilities  daring  the  whole  term  of  such  forty  years,  or  al- 
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though  the  term  of  ten  years  from  the  time  at  which  he  shall  have  ceased 
to  be  under  any  such  disability,  or  have  died,  shall  not  have  expired. 

XYHi.  Provided  always,  that  when  any  person  shall  be  under  any  of  the 
disabilities  hereinbefore  mentioned,  at  the  time  at  which  his  right  to  make 
an  entry  or  distress,  or  to  bring  an  action  to  recover  any  land  or 
rent  shall  have  *  first  accrued,  and  shall  depart  this  life  without  [*xi] 
having  ceased  to  be  under  any  such  disability,  no  time  to  make  an 
entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or  rent  beyond 
the  said  period  of  twenty  years  next  after  the  right  of  such  person  to 
make  an  entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent  shall  have  first  accrued,  or  the  said  period  of  ten  years  next  after  the 
time  at  which  such  person  shall  have  died,  shall  be  allowed  by  reason  of 
any  disability  of  any  other  person. 

XIX.  That  no  part  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, nor  the  Islands  of  Man,  Guernsey,  Jersey,  Aldemey,  or  Sark,  nor 
any  island  adjacent  to  any  of  them  (being  part  of  the  dominions  of  his 
Majesty),  shall  be  deemed  to  be  beyond  seas  within  the  meaning  of  this  Act 

XX.  That  when  the  right  of  any  person  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  any  land  or  rent  to  which  he  may  have  been  en- 
titled for  an  estate  or  interest  in  possession,  shall  have  been  barred  by  the 
determination  of  the  period  hereinbefore  limited,  which  shall  be  applicable 
in  such  case,  and  such  person  shall,  at  any  time  during  the  said  period, 
have  been  entitled  to  any  other  estate,  interest,  right,  or  possibility,  in  re- 
version, remainder,  or  otherwise,  in  or  to  the  same  land  or  rent,  no  entry, 
distress,  or  action  shall  be  made  or  brought  by  such  person,  or  any  person 
claiming  through  him,  to  recover  such  land  or  rent,  in  respect  of  such  other 
estate,  interest,  right,  or  possibility,  unless  in  the  mean  timd  such  land  or 
rent  shall  have  been  recovered  by  some  person  entitled  to  an  estate, 
interest,  or  right  which  shall  have  been  limited  or  taken  effect  after  or  in. 
defeasance  of  such  estate  or  interest  in  possession. 

XXI.  Then  when  the  right  of  a  tenant  in  tail  of  any  land  or  rent  to 
make  an  entry  or  distress,  or  to  bring  an  action  to  recover  the  same,  shall 
have  been  barred  by  reason  of  the  same  not  having  been  made  or  brought 
within  the  period  hereinbefore  limited,  which  shall  be  applicable  in  such 
case,  no  such  entry,  distress,  or  action  shall  be  made  or  brought  by  any 
person  claiming  any  estate,  interest,  or  right  which  such  tenant  in  tail  might 
lawfully  have  barred. 

XXII.  That  when  a  tenant  in  tail  of  any  land  or  rent,  entitled  to  recover 
the  same,  shall  have  died  before  the  expiration  of  the  period  hereinbefore 
limited,  which  shall  be  applicable  in  such  case,  for  making  an  entry  or 
distress,  or  bringing  an  action  to  recover  such  land  or  rent,  no  person 
claiming  any  estate,  interest,  or  right,  which  such  tenant  in  tail  might  law- 
fully have  barred,  shall  make  an  entry  or  distress,  or  bring  an  action  to  re- 
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cover  such  land  or  rent  but  within  the  period  during  which,  if  such  tenant 
in  tail  had  so  long  continued  to  live,  he  might  have  made  such  entry  or  dis- 
tress or  brought  such  action. 

XXIII.  That  when  a  tenant  in  tail  of  any  land  or  rent  shall  have  made 
an  assurance  thereof,  which  shall  not  operate  to  bar  an  estate  or  estates,  tp 

take  effect  afler  or  in  defeasance  of  his  estate  tail,  and  any  person 
[*xii]  shall,  by  virtue  *of  such  assurance,  at  the  time  of  the  execution 

thereof,  or  at  any  time  afterwards,  be  in  possession  or  receipt  of  the 
profits  of  such  land,  or  in  the  receipt  of  such  rent,  and  the  same  person,  or 
any  other  person  whatsoever  (other  than  some  person  entitled  to  such  pos- 
session or  receipt  in  respect  of  an  estate,  which  shall  have  taken  effect  afler 
or  in  defeasance  of  the  estate  tail),  shall  continue  or  be  in  such  possession 
or  receipt  for  the  period  of  twenty  years  next  afler  the  commencement  of 
the  time  at  which  such  assurance,  if  it  had  then  been  executed  by  such 
tenant  in  tail  or  the  person  who  would  have  been  entitled  to  his  estate  tail 
if  such  assurance  had  not  been  executed,  would,  without  the  consent  of  any 
other  person,  have  operated  to  bar  such  estate  or  estates  as  aforesaid,  then, 
at  the  expiration  of  such  period  of  twenty  years,  such  assurance  shall  be 
and  be  deemed  to  have  been  effectual  as  against  any  person  claiming  any 
estate,  interest,  or  right,  to  take  effect  afler  or  in  defeasance  of  such  estate 
tail 

XXIV.  That  afler  the  said  8 1st  of  December,  1888,  no  person  claiming 
any  land  or  rent  in  equity  shall  bring  any  suit  to  recover  the  same  but 
within  the  period  during  which,  by  virtue  of  the  provisions  hereinbefore 
contained,  he  might  have  made  an  entry  or  distress,  or  brought  an  action  to 
recover  the  same  respectively  if  he  had  been  entitled  at  law  to  such  es- 
tate, interest,  or  right  in  or  to  the  same  as  he  shall  claim  therein  in  equity. 

XXV.  Provided  always,  that  when  any  land  or  rent  shall  be  vested  in  a 
trustee  upon  any  express  trust,  the  right  of  the  cestui  que  trust,  or  any 
person  claiming  through  him,  to  bring  a  suit  against  the  trustee,  or  any 
person  claiming  through  him,  to  recover  such  land  or  rent,  shall  be  deemed  to 
have  first  accrued,  according  to  the  meaning  of  this  Act,  at  and  not  before 
the  time  at  which  such  land  or  rent  shall  have  been  conveyed  to  a  pur- 
chaser for  a  valuable  consideration,  and  shall  then  be  deemed  to  have 
accrued  only  as  against  such  purchaser,  and  any  person  claiming  through 
him. 

XXVI.  That  in  every  case  of  a  concealed  fraud,  the  right  of  any  person 
to  bring  a  suit  in  equity  for  the  recovery  of  any  land  or  rent,  of  which  he, 
or  any  person  through  whom  he  claims,  may  have  been  deprived  by  such 
fraud,  shall  be  deemed  to  have  first  accrued  at  and  not  before  the  time  at 
which  such  fraud  shall  or  with  reasonable  diligence  might  have  been  first 
known  or  discovered ;  provided  that  nothing  in  this  clause  contained  shall 
enable  any  owner  of  lands  or  rents  to  have  a  suit  in  equity  for  the  recovery 
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of  such  lands  or  rents,  or  for  setting  aside  any  convejance  of  such  lands  or 
rents,  on  account  of  fraud  against  any  bona  Jlde  purchaser  for  valuable 
consideration,  who  has  not  assisted  in  the  commission  of  such  fraud,  and 
who,  at  the  time  that  he  had  made  the  purchase,  did  not  know,  and  had  no 
reason  to  believe,  that  any  such  fraud  had  been  committed. 

XXVII.   Provided  always,  that  nothing  in  this  Act  contained  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of  courts  of  equity, 
in  *  refusing  relief  on  the  ground  of  acquiescence  or  otherwise  to  [*  xiii] 
any  person  whose  right  to  bring  a  suit  may  not  be  barred  by  virtue 
of  this  Act. 

xxviii.  That  when  a  mortgagee  shall  have  obtained  the  possession  or 
receipt  of  the  profits  of  any  land,  or  the  receipt  of  any  rent,  comprised  in 
•  his  mortgage,  the  mortgagor,  or  any  person  claiming  through  him,  shall  not 
bring  a  suit  to  redeem  the  mortgage  but  within  twenty  years  next  after  the 
time  at  which  the  mortgagee  obtained  such  possession  or  receipt,  unless  in 
the  mean  time  an  acknowledgment  of  the  title  of  the  mortgagor,  or  of  his 
right  of  redemption,  shall  have  been  given  to  the  mortgagor,  or  some  per- 
son claiming  his  estate,  or  to  the  agent  of  such  mortgagor  or  person,  in 
writing  signed  by  the  mortgagee  or  the  person  claiming  through  him ;  and 
in  such  case  no  such  suit  shall  be  brought  but  within  twenty  years  next 
afler  the  time  at  which  such  acknowledgment,  or  the  last  of  such  acknowl- 
ments,  if  more  than  one,  was  given ;  and  when  there  shall  be  more  than 
one  mortgagor,  or  more  than  one  person  claiming  through  the  mortgagor 
or  mortgagors,  such  acknowledgment,  if  given  to  any  of  such  mortgagors 
or  persons,  or  his  or  their  agent,  shall  be  as  effectual  as  if  the  same  had 
been  given  to  all  such  mortgagors  or  persons ;  but  where  there  shall  be 
more  than  one  mortgagee,  or  more  than  one  person  claiming  the  estate  or 
interest  of  the  mortgagee  or  mortgagees,  such  acknowledgment,  signed  by 
one  or  more  of  such  mortgagees  or  persons,  shall  be  effectual  only  as 
against  the  party  or  parties  signing  as  aforesaid,  and  the  person  or  persons 
claiming  any  part  of  the  mortgage  money  or  land  or  rent,  by,  from,  or 
under  him  or  them,  and  any  person  or  persons  entitled  to  any  estate  or  es- 
tates, interest  or  interests,  to  take  effect  afler  or  in  defeasance  of  his  or 
their  estate  or  estates,  interest  or  interests,  and  shall  not  operate  to  give  to 
the  mortgagor  or  mortgagors  a  right  to  redeem  the  mortgage  as  against  the 
person  or  persons  entitled  to  any  other  undivided  or  divided  part  of  the 
money  or  land  or  rent ;  and  where  such  of  the  mortgagees  or  persons 
aforesaid  as  shall  have  given  such  acknowledgment  shall  be  entitled  to  a 
divided  part  of  the  land  or  rent  comprised  in  thf  mortgage,  or  some  estate 
or  interest  therein,  and  not  to  any  ascertained  part  of  the  mortgaged 
money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem  the  same 
divided  part  of  the  land  or  rent  on  payment,  with  interest,  of  the  part  of 
the  mortgage  money,  which  shall  bear  the  same  proportion  to  the  whole  of 
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the  mortgage  money,  as  the  value  of  such  divided  part  of  the  land  or  rent 
shall  bear  to  the  value  of  the  whole  of  the  land  or  rent  comprised  in  the 
mortgage. 

XXIX.  Provided  always,  that  it  shall  be  lawful  for  any  archbishop, 
bishop,  dean,  prebendary,  parson,  vicar,  master  of  hospital,  or  other 
spiritual  or  eleemosynary  corporation  sole,  to  make  an  entry  or  distress,  or 
to  bring  an  action  or  suit,  to  recover  any  land  or  rent  within  such  period  as 
hereinafter  is  mentioned  next  after  the  time  at  which  the  right  of  such  cor- 
poration sole,  or  of  his  predecessor,  to  make  such  entry  or  dis- 

[*  xiv]  tress  or  bring  such  *  action  or  suit,  shall  first  have  accrued ;  (that 
is  to  say,)  the  period  during  which  two  persons  in  succession  shall 
have  held  the  office  or  benefice,  in  respect  whereof  such  land  or  rent  shall 
be  claimed,  and  six  years  after  a  third  person  shall  have  been  appointed 
thereto,  if  the  times  of  such  two  incumbencies  and  such  term  of  six  years 
taken  together  shall  amount  to  the  full  period  of  sixty  years,  and  if  such  times 
taken  together  shall  not  amount  to  the  full  period  of  sixty  years,  then  dur- 
ing such  further  number  of  years  in  addition  to  such  six  years  as  will  with 
the  time  of  the  holding  of  such  two  persons  and  such  six  years,  make  up 
the  full  period  of  sixty  years ;  and  after  the'said  3 1st  of  December,  1833, 
no  such  entry,  distress,  action,  or  suit  shall  be  made  or  brought  at  any  time 
beyond  the  determination  of  such  period. 

XXX.  That  after  the  said  Slst  of  December,  1833,  no  person  shall  bring 
any  quare  impedit  or  other  action  or  any  suit  to  enforce  a  right  to  present 
to  or  bestow  any  church,  vicarage,  or  other  ecclesiastical  benefice,  as  the 
patron  thereof,  after  the  expiration  of  such  period  as  hereinafter  is  men- 
tioned ;  (that  is  to  say,)  the  period  during  which  three  clerks  in  succession 
shall  have  held  the  same,  all  of  whom  shaU  have  obtained  possession 
thereof  adversely  to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  if  the  times  of  such  incumbencies 
taken  together  shall  amount  to  the  full  period  of  sixty  years ;  and  if  the 
times  of  such  incumbencies  shall  not  together  amount  to  the  full  period  of 
sixty  years,  then  after  the  expiration  of  such  further  time  as  with  the  times 
of  such  incumbencies  will  make  up  the  full  period  of  sixty  yeai^s. 

XXXI.  Provided  always,  that  when  on  the  avoidance,  after  a  clerk  shall 
have  obtained  possession  of  an  ecclesiastical  benefice  adversely  to  the  right 
of  presentation  or  gift  of  the  patron  thereof,  a  clerk  shall  be  presented  or 
collated  thereto  by  his  Majesty  or  the  ordinary  by  reason  of  a  lapse,  such 
last-mentioned  clerk  shall  be  deemed  to  have  obtained  possession  adversely 
to  the  right  of  presentation  or  gift  of  such  patron  as  aforesaid ;  but  when 
a  derk  shall  have  been  presented  by  his  Majesty  upon  the  avoidance  of  a 
benefice,  in  consequence  of  the  incumbent  thereof  having  been  made  a 
bishop,  the  incumbency  of  such  derk  shall,  for  the  purposes  of  this  Act, 
be  deemed  a  continuation  of  the  incumbency  of  the  clerk  so  made  bishop. 
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xxxn.  That  in  the  construction  of  this  Act  every  person  claiming  a 
right  to  present  to  or  bestow  any  ecclesiastical  benefice  as  patron  thereof) 
by  virtue  of  any  estate,  interest  or  right,  which  the  owner  of  an  estate  tail 
in  the  advowson  might  have  barred,  shall  be  deemed  to  be  a  person  claim- 
ing through  the  person  entitled  to  such  estate  tail,  and  the  right  to  bring 
any  quare  impedit,  action,  or  suit  shall  be  limited  accordingly. 

xxxni.  Provided  always,  that  after  the  said  8 1st  of  December,  1838, 
no  person  shall  bring  any  quare  impedit,  or  other  action,  or  any  suit  to 
enforce  a  right  to  present  to  or  bestow  any  ecclesiastical  benefice,  as 
the  patron  *  thereof,  after  the  expiration  of  one  hundred  years  firom  [*  xvj 
the  tiine  at  which  a  derk  shall  have  obtained  possession  of  such 
benefice  adversely  to  the  right  of  presentation  or  gift  of  such  person,  or  of 
some  person  through  whom  he  claims,  or  of  some  person  entitled  to  some 
preceding  estate  or  interest,  or  undivided  share,  or  alternate  right  of  pre- 
sentation or  gift;,  held  or  derived  under  the  same  title,  unless  a  clerk  shall 
subsequently  have  obtained  possession  of  such  benefice  on  the  presentation 
or  gift  of  the  person  so  claiming,  or  of  some  person  through  whom  he 
claims,  or  of  some  other  person  entitled  in  respect  of  an  estate,  share,  or 
right,  held  or  derived  under  the  same  title. 

xxxiY.  That  at  the  determination  of  the  period  limited  by  this  Act  to 
any  person  for  making  an  entry  or  distress,  or  bringing  any  writ  of  quare 
impedit,  or  other  action  or  suit,  the  right  and  title  of  such  person  to  the 
land,  rent,  or  advowson,  for  the  recovery  whereof  such  entry,  distress, 
action,  or  suit  respectively  might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished. 

xxxY.  That  the  receipt  of  the  rent  payable  by  any  tenant  from  year  to 
year,  or  other  lessee,  shall,  as  against  such  lessee  or  any  person  claiming 
under  him  (but  subject  to  the  lease),  be  deemed  to  be  the  receipt  of  the 
profits  of  the  land  for  the  purposes  of  this  Act 

XXXVI.  That  no  writ  of  right  patent,  writ  of  quia  dominus  remisit 
curiam,  writ  of  right  in  capite,  writ  of  right  in  London,  writ  of  right  close, 
writ  of  right  de  rationabili  parte,  writ  of  right  of  advowson,  writ  of  right 
upon  disclaimer,  writ  de  rationabilibus  divisis,  writ  of  right  of  ward,  writ 
de  consuetudinibus  et  servitiis,  writ  of  cessavit,  writ  of  escheat,  writ  of  quo 
jure,  writ  of  secta  ad  molendinum,  writ  de  essendo  quietum  de  theelonio, 
writ  of  ne  injuste  vexes,  writ  of  mesne,  writ  of  quod  permittat,  writ  of 
formedon  in  descender,  in  remainder,  or  in  reverter,  writ  of  assize  of  novel 
disseisin,  nuisance,  darrein-presentment,  juris  utrum,  or  mort  d'  ancestor, 
writ  of  entry  sur  disseisin,  in  the  quibus,  in  the  per,  in  the  per  and  cui,  or 
in  the  post,  writ  of  entry  sur  intrusion,  writ  of  entry  sur  alienation,  dum 
ftiit  non  compos  mentis,  dum  fuit  infra  etatum,  dum  fuit  in  prisona, 
ad  oommunem  legem,  in  casu  proviso,  in  consimili  casu,  cui  in  vita,  sur 
cui  invita,  cui  ante  divortium,  or  sur  cui  ante  divortium,  writ  of  entry 
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sur  abatement,  writ  of  entry,  qaare  ejecit  infra  terminum,  or  ad  ter- 
minum  qui  praeteriit,  or  causa  matrimonii  praelocuti,  writ  of  aiel,  besaiel, 
tresaiel,  cosinage,  or  nuper  obiit,  writ  of  waste,  writ  of  partition,  writ  of 
disceit,  writ  of  quod  ei  deforceat,  writ  of  covenant  real,  writ  of  warrantia 
charts,  writ  of  curia  claudenda,  or  writ  per  que  servitia,  and  no  other 
action,  real  or  mixed  (except  a  writ  of  right  of  dower,  or  writ  of  dower 
unde  nihil  babet,  or  a  quare  impedit,  or  an  ejectment),  and  no  plaint  in 
the  nature  of  any  such  writ  or  action  (except  a  plaint  for  freebench  or 

dower),  shall  be  brought  after  the  dlst  of  December,  1834. 
[*  xvi]  *  xxxTii.  Provided  always,  that  when,  on  the  said  dlst  of  De- 
cember, 1884,  any  person,  who  shall  not  have  a  right  of  entry  to  any 
land,  shall  be  entitled  to  maintain  any  such  writ  or  action  as  aforesaid  in 
respect  of  such  land,  such  writ  or  action  may  be  brought  at  any  time  before 
the  1st  of  June,  1885,  in  case  the  same  might  have  been  lftx>ught  if  this 
Act  had  not  been  made,  notwithstanding  the  period  of  twenty  years  herein- 
before limited  shall  have  expired. 

xxxYUi.  Provided,  also,  that  when,  on  the  said  1st  of  June,  1835,  any 
person  whose  right  of  entry  to  any  land  shall  have  been  taken  away  by 
any  descent,  cast,  discontinuance,  or  warranty,  might  maintain  any  such  writ 
or  action  as  aforesaid  in  respect  of  such  land,  such  writ  or  action  may  be 
brought  after  the  said  1st  of  June,  1835,  but  only  within  the  period  during 
which,  by  virtue  of  the  provisions  of  this  Act,  an  entry  might  have  been 
made  upon  the  same  land  by  the  person  bringing  such  writ  or  action  if  his 
right  of  entry  had  not  been  so  taken  away. 

XXXIX.  That  no  descent,  cast,  discontinuance,  or  warranty,  which  may 
happen  or  be  made  afler  the  said  31st  of  December,  1833,  shall  toll  or 
defeat  any  right  of  entry  or  action  for  the  recovery  of  land. 

XL.  That  after  the  said  31st  of  December,  1833,  no  action  or  suit,  or 
other  proceedings  shall  be  brought,  to  recover  any  sum  of  money  secured 
by  any  mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or  payable 
out  of  any  land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but  within 
twenty  years  next  after  a  present  right  to  receive  the  same  shall  have 
accrued  to  some  person  capable  of  giving  a  discharge  for  or  release  of  the 
same,  unless  in  the  mean  time  some  part  of  the  principal  money,  or  some 
intereA  thereon,  shall  have  been  paid,  or  some  acknowledgment  of  the  right 
thereto  shall  have  been  given  in  vrriting,  signed  by  the  person  by  whom 
the  same  shall  be  payable,  or  his  agent,  to  the  person  entitled  thereto  or  his 
agent ;  and  in  such  case  no  such  action,  or  suit,  or  proceeding,  shall  be 
brought  but  within  twenty  years  after  such  payment  or  acknowledgment, 
or  the  last  of  such  payments  or  acknowledgments,  if  more  than  one  was 
given. 

XLi.  That  after  the  said  31st  of  December,  1833,  no  arrears  of  dower, 
nor  any  damages  on  account  of  such  arrears,  shall  be  recovered  or  obtained 
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by  any  action  or  suit,  for  a  longer  period  than  six  years  next  before  the 
commencement  of  action  or  suit. 

XLii.  That  -after  the  said  8l8t  of  December,  1833,  no  arrears  of  rent  or 
of  interest,  in  respect  of  any  sam  of  money  charged  upon  or  payable  out 
of  any  land  or  rent,  or  in  respect  of  any  legacy,  or  any  damages  in  respect 
of  such  arrears  of  rent  or  interest,  shall  be  recovered  by  any  distress, 
action,  or  suit,  but  within  six  years  next  after  the  same  respectively  shall 
have  become  due,  or  next  after  an  acknowledgment  of  the  same  in  writing 
shall  have  been  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by 
the  person  by  whom  the  same  was  payable,  or  his  agent :  Provided, 
*  nevertheless,  that  where  any  prior  mortgagee,  or  other  encum-  [*xvii] 
brancer,  shall  have  been  in  possession  of  any  land,  or  in  the  receipt 
of  the  profits  thereof,  within  one  year  next  before  an  action  or  suit  shall 
be  brought  by  any  person  entitled  to  subsequent  mortgage  or  other  encum- 
brance on  the  same  land,  the  person  entitled  to  such  subsequent  mortgage 
or  encumbrance  may  recover  in  such  action  or  suit  the  arrears  of  interest 
which  shall  have  become  due  during  the  whole  time  that  such  prior  mort- 
gagee or  encumbrancer  was  in  such  possession  or  receipt  as  aforesaid, 
although  such  time  may  have  exceeded  the  said  term  of  six  years. 

XLiii.  That  after  the  said  3l8t  of  December,  183?,  no  person  claiming, 
any  tithes,  legacy,  or  other  property,  for  the  recovery  of  which  he  might 
bring  an  action  or  suit  at  law  or  in  equity,  shall  bring  a  suit  or  other  pro- 
ceeding in  any  spiritual  court  to  recover  the  same,  but  within  the  period 
during  which  he  might  bring  such  action  or  suit  at  law  or  in  equity. 

XLiY.  Provided,  always,  that  this  Act  shall  not  extend  to  Scotland ;  and 
shall  not,  so  far  as  it  relates  to  any  right  to  permit  to  or  bestow  any  church, 
vicarage,  or  other  ecclesiastical  benefice,  extend  to  Ireland. 

XLY.  That  this  Act  may  be  amended,  altered,  or  repealed,  during  this 
present  session. 


Comments  upon  the  above  Statute^  with  Notes  and  References  to  Decisions 

under  it^  from  Brown  on  Actions  at  Law. 

Section  1.  The  time  within  which  actions  to  recover  realty,  dbc.  must  be 
brought,  is  regulated  by  the  3  &  4  Will.  IV.  c  27.  By  the  1st  section  of 
the  act,  the  meaning  of  the  words  in  the  Act  is  defined ;  it  enacts  (inter  alia), 
that  the  word  '^  land  "  shall  extend  to  manors,  messuages,  and  all  other 
corporeal  hereditaments  whatsoever,  and  also  to  tithes  (other  than  tithes 
belonging  to  a  spiritual  or  eleemosynary  corporation  sole)j  and  also  to  any 
share  or  interest  in  them,  whether  the  same  be  a  freehold  or  chattel  inter- 
est, and  whether  they  be  of  freehold,  copyhold,  or  any  other  tenure ;  and 
that  the  word  ''rent"  shall  extend  to  all  heriots,  services,  and  suits  for 
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which  a  distress  may  be  made,  and  to  annuities  charged  upon  land  (except 
moduses  or  compositions  belonging  to  a  spiritwd  or  dwmofynary  corporor 
Hon  sole),  and  that  the  word  ^  person  "  shall  extend  to  a  body  politic,  cor- 
porate, or  collegiate,  and  to  a  class  of  creditors  or  other  persons,  as  well  as 
to  an  individual ;  and  that  the  singular  number  shall  embrace  the  plural, 
and  the  masculine  gender  the  feminine. 

Section  2  enacts,  that  after  the  dlst  day  of  December,  1833,  no  person 

shall  make  an  entry  or  distress,  or  bring  an  acdcm  to  recover 

[*  xviii]  any  land  or  ^rent^  hut  within  twenty  yeare  nexi  after  the  time  at 

which  the  right  to  make  such  entry  or  distrese,  or  to  bring  such 

action,  shall  have  first  accmed. 

Sections  3,  4,  5,  6,  7,  8,  and  9  define  the  period  from  which  the  statute 
begins  to  run  (where  a  party  is  not  under  disability),  which  may  be  thus 
briefly  stated,  namely,  where  the  claimant  was,  in  respect  of  the  estate  or 
interest  claimed,  himself  once  in  possession,  or  dmms  through  a  party  who 
was  once  in  possession  of  the  property,  or  in  the  receipt  of  the  rents  or 
profits,  the  statute  runs  from  the  time  when  he  was  dispossessed,  or  discon- 
tinued such  possession  or  receipts.  ^ 

Where  the  claimant  claims  on  the  death  of  one  who  died  in  possession 
of  the  land  or  receipt  of  the  rents  or  profits  thereof,  the  statute  runs  from 
the  time  of  the  death,  and  this  even  in  the  case  of  an  administrator,*  by 
section  6,  which  see  post. 

Where  the  claimant  derives  his  right  under  any  instrument  (other  than 
a  will),  the  statute  runs  from  the  time  when  under  the  instrument  he  was 
entitled  to  the  possession.' 

In  the  case  of  remainders  or  reversions,'  the  statute  runs  from  the  time 
when  the  remainder  or  reversion  becomes  an  estate  in  possession.' 

Where  the  claimant  claims  by  reason  of  a  forfeiture  or  breach  of  con- 
dition, the  statute  runs  from  the  time  of  the  forfeiture  incurred,  or  breach 
of  condition  broken.' 

But  section  4  provides,  that  when  any  right  to  make  any  entry  or  distress, 
or  to  bring  any  action  to  recover  any  land  or  rent,  by  recuon  of  any  forfeiture 
or  breach  of  condition,  shall  have  first  accrued  in  respect  of  any  estate  or 
interest  in  reversion  or  remainder,  and  the  land  or  rent  shall  not  have  been 
recovered  by  virtue  of  such  right,  the  right  to  make  an  entry  or  distress,  or 
bring  an  action  to  recover  such  land  or  rent,  shall  be  deemed  to  have  first 
accmed  in  respect  of  such  estate  or  interest  at  the  time  when  the  same  shaU 
have  become  an  estate  or  interest  in  possession,  as  if  no  such  forfeiture  or 
breach  of  condition  had  happened. 

^  A  rent  reserved  on  a  demise  is  not  within  this  section.  Grant  v,  Ellis,  9  M.  &  W. 
118. 

*  Sections  3  and  6. 

*  A  lessor  is  within  this  section  when  the  rent  has  not  heen  received  adversely.  7  M. 
&W.  131. 
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And  by  section  8,  it  is  provided,  that  a  right  to  make  an  entry  or  distress, 
or  to  bring  an  action  to  recover  any  land  or  rent,  shall  be  deemed  to  have 
first  accrued  in  respect  of  an  estate  or  interest  in  reversion  at  the  time  at 
which  the  same  shall  have  become  an  estate  or  interest  in  possession  by  the 
determination  of  any  estate  or  estates  in  respect  of  which  such  land  shall 
have  been  held,  or  the  profits  thereof,  or  such  rent  shall  have  been  re- 
ceived, notwithstanding  the  person  claiming  such  land,  or  some  per- 
son through  *  whom  he  claims,  shall  at  any  time  previously  to  the  [*  xiz] 
creation  of  the  estate  or  estates  which  shall  have  determined,  have 
been  in  possession  or  receipt  of  the  profits  of  such  land,  or  in  receipt  of 
such  rent. 

Section  6  enacts,  that,  for  the  purpose  of  this  Act,  an  administrator 
claiming  the  estate  or  interest  of  the  deceased  person  of  whose  chattels  he 
shall  be  appointed  administrator,  shall  be  deemed  to  claim  as  if  there  had 
been  no  interval  of  time  between  the  death  of  such  deceased  person  and  the 
grant  of  letters  of  administration. 

In  case  of  a  tenancy  from  year  to  year  (without  lease  in  writing),  the 
statute  runs  from  the  end  of  the  first  year  or  the  last  payment  of  rent 
(which  shall  last  happen).^ 

In  case  of  a  lease  in  writing,  reserving  more  than  20s.  rent,^  if  the  rent 
be  received  by  a  party  wrongfully  claiming  the  land,  subject  to  the  lease, 
and  no  payment  of  the  rent  be  afterwards  made  to  the  party  rightfully  en- 
titled, the  statute  runs  from  the  time  when  the  rent  was  first  so  received 
by  the  party  wrongfully  claiming ;  and  the  party  rightfully  entitled  has  no 
further  right  on  the  determination  of  the  lease.' 

In  the  case  of  tenancy  at  will,^  the  statute  runs  from  the  determination 
of  such  tenancy,  or  at  the  expiration  of  one  year  next  afler  the  commence- 
ment of  such  a  tenancy,  at  which  time  the  tenancy  at  will  shall  be  deemed  to 
have  determined.  But  the  clause  provides  that  no  mortgagor  or  cestui  que 
trust  shall  be  deemed  a  tenant  at  will,  within  the  meaning  of  the  Act,  to 
his  mortgagee  or  trustee. 

Section  10  enacts,  that  no  person  shall  be  deemed  to  have  been  in  pos- 
session of  any  land  within  the  meaning  of  this  Act  merely  by  reason  of 
having  made  an  entry  thereon. 

Section  11  enacts,  that  no  continual  or  other  claim  upon  or  near  any 

1  Sections. 

3  Section  9. 

'  A  lessor  is  a  reversioQer  within  the  Sd  section,  where  he  merely  discontinues  the 
receipt  of  the  rent ;  he  has,  therefore,  twenty  years  from  the  determination  of  the  lease 
within  which  to  claim ;  Doe  d.  Davey  v,  Oxenham,  7  M.  &  W.  181.  And  the  disoon- 
tinning  to  receive  rent  for  more  than  twenty  years,  where  there  is  a  lease,  does  not  aflTect 
the  right  to  recover  the  arrears  of  rent,  as  the  Sd  section  does  not  apply  to  rent  under  a 
demise.    Grant  v.  Ellis,  9  M.  &  W.  113. 

*  Section  7. 
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land  shall  preserve  any  right  of  making  an  entry  or  distress,  or  of  bringirg 
an  action. 

Section  12  enacts,  that  when  any  one  or  more  of  several  persons  entitled 
to  any  land  or  rent  as  coparceners,  joint-tenants,  or  tenants  in  common, 
shall  have  been  in  possession  or  receipt  of  the  entirety,  or  more  than  his 
or  their  undivided  share  or  shares  of  such  land,  or  of  the  profits  thereof, 
or  of  such  rent,  for  his  or  their  own  benefit,  or  for  the  benefit  of 
[  *  xx]  any  person  or  *  persons  other  than  the  person  or  persons  entitled  to 
the  other  share  or  shares  of  the  same  land  or  rent,  such  possession 
or  receipt  shall  not  be  deemed  to  have  been  the  possession  or  receipt  of  or 
by  such  last-mentioned  person  or  persons,  or  any  of  them.^ 

Section  13  enacts,  that  when  a  younger  brother,  or  other  relation  of  the 
person  entitled  as  heir  to  the  possession  or  receipt  of  the  profits  of  any 
land  or  to  the  receipt  of  any  rent,  shall  enter  into  the  possession  or  receipt 
thereof,  such  possession  or  receipt  shall  not  be  deemed  to  be  the  possession 
or  receipt  of,  or  by,  the  person  entitled  as  heir. 

Section  14  provides,  and  enacts,  that  when  any  (tcknowledgment  of  the 
title  of  the  person  entitled  to  any  land  or  rent  shall  have  been  given  to  htm 
or  his  agent  in  writing^  signed  hy  the  person  in  possession  or  in  receipt  of 
the  projUs  of  such  hmdy  or  in  respect  of  such  rent^  then  such  possession  or 
receipt  of  or  by  the  person  by  whom  such  acknowledgment  shall  have  been 
given,  shall  be  deemed^  according  to  the  meaning  of  this  Act,  to  have  been  (he 
possession  or  receipt  of  or  by  the  person  to  whom  or  to  whose  agent  such  ac- 
knowledgment shall  have  been  given  at  the  time  of  giving  the  same,  and  the 
right  of  such  last-mentioned  person,  or  any  person  claiming  through  him, 
to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover  such  land  or 
rent  shaU  be  deemed  to  have  frst  accrued  at,  and  not  before,  the  time  at 
which  such  acknowledgment,  or  the  last  of  sucli  acknowledgments,  if  more 
than  one,  was  given.^ 

Section  15  gives  a  party  claiming  land  or  rent,  of  which  he  had  been 
out  of  possession  more  than  twenty  years,  five  years  from  the  time  of  pass- 
ing the  Act  within  which  to  enforce  his  claim,  where  the  possession  was 
not  adverse  to  his  right  or  title  at  the  time  of  passing  the  Act. 

By  section  16,  persons  under  disability  of  infancy,  lunacy,  coverture,  or 
beyond  seas,  and  their  representatives,  are  to  be  allowed  ten  years  from  the 
termination  of  their  disability  or  death  to  enforce  their  rights. 

But  by  section  17,  even  though  a  person  be  under  disability  when  his 
claim  first  accrues,  he  must  enforce  it  within  forty  years,  even  though  the 
disability  continue  during  the  whole  of  the  forty  years. 

1  This  section  is  retrospective  in  its  operation.  Galley  v.  Doe  d.  Taylerson,  3  P.  & 
D.  539. 

^  [An  answer  in  chancery,  put  in  within  twenty  years  by  the  person  through  whom 
the  defendant  claims,  in  a  suit  between  him  and  the  plaintiff  concerning  the  same  prop- 
erty, is  an  acknowledgment  within  this  statute.    Qoode  v.  Job,  1  Ellis  &  E.  6.]  j 
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And  by  section  18,  no  further  time  is  to  be  allowed  for  a  saccession  of 
disabilities. 

By  section  19,  no  part  of  the  United  Kingdom  of  Great  Britain  and 
Ireland,  nor  the  islands  of  Man,  Guernsey,  Jersey,  Aldemey,  and  Sark, 
nor  any  adjacent  island  (being  part  of  the  dominions  of  his  Majesty)  are  to 
be  deemed  beyond  seas. 

By  section  20,  when  the  right  of  any  person  to  recover  any  land 
or  rent  *  to  which  he  may  have  been  entitled,  or  an  estate  or  in-  [*  xzi] 
terest  in  possession  shall  have  been  barred  by  time,  any  right  in 
reversion,  or  otherwise,  which  such  person  may  during  that  time  have 
had  to  the  same  land  or  rent^  shall  also  be  barred,  unless  in  the  mean  time 
the  land  or  rent  shall  have  been  recovered  by  some  person  entitled'  to  an 
estate  which  shall  have  taken  effect  after  or  in  defeasance  of  such  estate  or 
interest  in  possession. 

Section  21  enacts,  that  when  the  right  of  a  tenant  in  tail  of  any  land  or 
rent  shall  have  been  barred,  the  right  of  any  person  claiming  any  estate 
or  interest  which  such  tenant  in  tail  might  have  barred,  shall  also  be 
barred.* 

Section  22  enacts,  that  when  any  tenant  in  tail  shall  have  died  before 
the  bar  as  against  him  is  complete,  no  person  claiming  an  estate  or  interest, 
^.,  which  such  tenant  in  tail  might  have  barr^,  shall  enforce  his  claim 
but  within  the  period  within  which  the  tenant  in  tail,  had  he  lived,  might 
have  recovered. 

Section  23  makes  possession  under  an  assurance  by  a  tenant  in  tail, 
which  shall  not  operate  to  bar  the  remainder,  a  bar  to  such  remainders  at 
at  the  end  of  twenty  years  from  the  time  when  such  assurance,  if  then 
executed,  would,  without  the  consent  of  any  other  person,  have  barred 
them. 

Section  24  enacts,  that  no  suit  in  equity  shall  be  brought  after  the  time 
when  the  plaintiff,  if  entitled  at  law,  might  have  brought  an  action. 

Section  25  enacts,  that  in  cases  of  express  trusty  the  right  of  the  cestui 
que  trust,  or  any  person  claiming  through  him,  shall  be  deemed  to  have 
first  accrued  at  the  time  when  the  land  or  rent  may  have  been  conveyed  to 
a  purchaser  for  a  valuable  consideration,  and  shall  then  be  deemed  to 
have  accrued  only  against  such  purchaser,  or  any  person  claiming  through 
him.^ 

Section  26  enacts,  that  in  case  of  fraud  the  right  shall  be  deemed  to 

^  A  fine  with  proclamations  by  a  tenant  in  tail  in  possession  creates  a  discontinuance, 
and  the  leg;al  fee  descends  to  his  heirs  at  law,  the  remainder-men  therefore  cannot 
maintain  ejectment,  bat  are  driven  to  their  formedon,  which  they  may  bring  under  the 
SSth  section  within  the  time  thereby  given.    7  M.  &  W.  102. 

'  This  section  is  confined  to  cases  of  express  tnist,  and  does  not  apply  to  implied 
tmsts.    Doe  d.  Stanway  v.  Bock,  C.  P.  29  L.  J.  B.  194  (East,  1842). 
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have  first  aocmed  at  the  time  when  such  fraud  shall  be,  or  with  reasonable 
diligence  might  have  been,  discovered,  but  that  nothing  in  that  clause  shall 
affect  a  bona  fide  purchaser  for  value,  not  assisting,  in,  and,  at  the  time  he 
purchased,  not  knowing,  and  having  no  reason  to  believe,  such  fraud  had 
been  committed. 

Section  27  provides,  that  the  Act  shall  not  prevent  the  courts  of  equity 
refusing  relief  on  the  ground  of  acquiescence,  or  otherwise,  to  any  person 

whose  right  to  bring  a  suit  may  not  be  barred  by  the  Act. 
[*  xxii]      *  Section  28  enacts,  that  a  mortgagor  shall  be  barred  by  twenty 
years'  possession  of  the  mortgage,  unless  there  be  sm  acknowledg- 
ment in  writing.^ 

Section  29  enacts,  that  no  land  or  rent  shall  be  recovered  by  an  eccle- 
siastical or  eleemosynary  corporation  sole,  but  within  the  period  during 
which  two  persons  in  succession  shall  have  held  the  benefice;  &c.,  in  re- 
spect  whereof  such  land  or  rent  is  claimed,  and  six  years  after  a  third 
person  shall  have  been  appointed  thereto,  if  such  two  incumbencies  and 
six  years  taken  together  shall  amount  to  the  full  period  of  sixty  years,  but 
if  they  do  not  amount  to  sixty  years,  then  during  such  further  time  in  ad- 
dition to  the  two  incumbencies  and  six  years  as  will  make  up  the  sixty 
years. 

Section  80  enacts,  that  no  advowson  or  right  of  presentation  shall  be  re- 
covered but  within  the  period  during  which  three  clerks  in  succession  shall 
have  held  the  same  (all  of  whom  shall  have  obtained  possession  thereof 
adversely  to  the  right  of  the  party  claiming),  if  the  three  incumbencies 
shall  together  amount  to  sixty  years,  but  if  they  do  not  amount  to  sixty 
years,  then  after  such  further  time  as  with  the  incumbencies  will  together 
make  up  sixty  years. 

Section  81  provides,  that  when  an  avoidance  afler  a  clerk  shall  have 
obtained  possession  of  a  benefice  adversely  to  the  right  of  the  patron,  a 
clerk  shall  be  presented  or  collated  by  reason  of  a  lapse,  such  last-men- 
tioned presentation  shall  be  deemed  adverse  to  the  patron,  but  if  such 
presentation  be  afler  promotion  to  a  bishopric,  it  shall  not  be  adverse  to  the 
patron. 

Section  82  enacts,  that  every  person  claiming  a  right  in  an  advowson, 
which  the  tenant  in  tail  thereof  might  have  barred,  shall  be  deemed  a  per- 
son claiming  through  such  tenant  in  tail. 

Section  33  enacts,  that  an  advowson  shall  not  be  recovered  after  one 
hundred  years  from  the  time  at  which  a  clerk  shall  have  obtained  posses- 

^  The  statute  runs  in  general  from  the  day  of  the  mortgage,  and  not  from  the  day 
when  default  is  made.  Doe  d.  Roylance  v.  Lightfoot,  8  M.  &  W.  558.  By  the  7  Will. 
4  &  1  Vict.  c.  28,  reciting  that  doubts  had  arisen  upon  the  subject,  part  pcapntmt  of  prin- 
cipal or  interest  is  made  equivalent  to  an  acknowledgment  in  writing  so  as  to  bar  the 
statute. 
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sion  thereof  advereely  to  the  right  of  the  claimant,  unless  a  clerk  has  sub- 
sequently had  possession  of  the  benefice  on  the  presentation  of  some  person 
having  the  same  right. 

Section  34  enacts,  that  at  the  determination  of  the  period  limited  hj  this 
act  to  any  person  for  making  any  entry  or  distress,  or  bringing  any  writ  of 
quare  impedit,  or  other  action  or  writ,  the  right  and  title  of  such  person  to 
the  land,  rent,  or  advowson^for  the  recovery  whereof  such  entry,  distress,  ac- 
tion, or  suit  respectively  might  have  been  made  or  brought  within  such 
period,  shall  be  extinguished, 

*  Section  35  enacts,  that  the  receipt  of  the  rent  payable  by  any  [*  xxiii] 
tenant  from  year  to  year,  or  other  lessee,  shall,  as  against  such 
lessee  or  any  person  claiming  under  him  (but  subject  to  the  lease),  be 
deemed  to  be  the  receipt  of  the  profits  of  the  land  for  the  purposes  of  this 
Act. 

By  section  36,  all  real  and  mixed  actions  are  abolished  after  the  3l8t 
Dclcember,  1834,  except  dower,  right  of  dower,  quare  impedit,  and  eject- 
ment.* 

But  section  37  enables  any  person  not  having  a  right  of  entry  on  the 
31st  December,  1834,  to  bring  any  real  or  mixed  action,  to  which  he  was 
then  entitled,  at  any  time  before  the  1st  June,  1835. 

And  section  38  further  provides,  that  when  on  the  Ist  day  of  June,  1835, 
any  person  whose  right  of  entry  shall  have  been  taken  away  by  any  de- 
scent, cast,  discontinuance,  or  warranty,  might  maintain  any  real  action,  he 
may  maintain  the  same  after  the  1st  day  of  Jthie,  1835,  but  only  within  the 
period  during  which  he  might  under  the  act  have  made  an  entry,  if  his  right 
of  entry  had  not  been  so  taken  aiway} 

And  by  section  39,  no  descent,  cast,  discontinuance,  or  warranty  shall, 
after  the  31st  December,  1833,  toll  or  defeat  any  right  of  entry  or  action 
for  the  recovery  of  land. 

Section  40  enacts,  that  money  secured  by  mortgage,  judgment,  or  lien  or 
otherwise,  charged  upon  or  payable  out  of  any  land  or  rent  at  law  or  in 
equity  or  any  legacy,^  shall  not  be  recovered  but  within  twenty  years  next 
after  a  present  right  shall  have  accrued  to  some  person  capable  of  giving 
a  discharge  for  or  rele€ising  the  same,  unless  there  have  been  part  payment 
in  the  mean  time  of  principal  or  interest,  orkn  acknowledgment  in  writing 
have  been  given,  signed  by  the  person  by  whom  the  same  shall  be  payable 
or  his  agent,  to  the  person  entitled  thereto,  or  his  agent,  in  which  case  the 
time  runs  from  such  payment  or  acknowledgment,  or  the  last  of  them,  if 
more  than  one. 

1  See  Doe  d.  Gilbert  v.  Ross,  7  M.  &  W.  102. 

^  Independently  of  this  act,  long  acquiescence  on  the  part  of  a  legatee  will  bar  his 
daim  against  an  executor,  against  whom  a  case  of  nonfeasance  only  has  been  made  out. 
Portlock  V.  Gardner,  Vice-chancellor  Wigram's  Conrt  (Jane,  1842),  Jurist^  795. 
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Section  41  enacts,  that  no  arrears  of  dower,  or  any  damages  on  account 
of  such  arrears,  shall  be  recovered  but  within  six  years  before  commence- 
ment of  action  or  suit 

Section  42  enacts,  that  no  arrears  of  rent,  or  of  interest  in  respect  of 
any  money  charged  upon  any  land  or  rent,  or  in  respect  of  any  legacy,  or 
any  damages  in  respect  of  such  arrears  of  rent  or  interest  shall  be  recovered 
but[  within  six  years  next  afler  the  same  became  due,  or  next  after  an 
acknowledgment  of  the  same  in  writing  shall  have  been  given  to 
[*  xxiv]  the  person  entitled  thereto,  *  or  his  agent,  signed  by  the  person  by 
whom  the  same  was  payable,  or  his  agent,  except  where  any  prior 
mortgagee  or  encumbrancer  shall  have  been  in  possession  of  the  land 
mortgaged,  or  profits  thereof,  within  one  year  next  before  any  action  or 
suit  by  a  subsequent  mortgagee  or  encumbrancer  of  the  same  land ;  in 
which  case  such  subsequent  mortgagee  or  encumbrancer  may  in  such 
action  or  suit  recover  all  arrears  of  interest  which  shall  have  become  due 
during  the  time  that  the  prior  mortgagee  or  encumbrancer  was  in  possession 
of  the  land  or  profits  thereof.  ^ 

Section  43  extends  the  act  to  the  spiritual  courts. 

Section  44  enacts,  that  the  act  shall  not  extend  to  Scotland,  and  that  it 
shall  not,  so  far  as  it  relates  to  advowsons,  extend  to  Ireland. 

At  common  law  there  was  no  time  limited  within  which  it  was  necessary 
to  bring  actions  for  the  recovery  of  realty,  but  by  the  statute  82  Hen.  8, 
c  2,  a  writ  of  right  was  limited  to  sixty  years  next  before  the  claim  made. 
Actions  upon  the  possession'of  the  ancestor  of  the  claimant,  and  formedons 
in  remainder  or  reversion,  were  limited  to  fifty  years ;  and  actions  upon 
the  seisin  or  possession  of  the  party  himself  to  thirty  years.  And  by  the 
21  Jas.  1,  c.  16,  it  was  enacted,  that  no  person  should  at  any  time  make 
an  entry  into  any  lands,  tenements,  or  hereditaments,  but  within  twenty 
years  next  afler  his  title  should  Jirst  descend  or  accrue ;  and  that  statute 
limited  the  period  of  all  writs  of  formedon  to  twenty  years. 

By  the  4  Hen.  7,  c.  24,  a  fine  with  proclamations  bars  all  persons  having 
present  rights  of  entry,  and  not  being  under  disabilities,  after  five  years 
from  the  last  proclamation ;  all  persons  under  disabilities,  if  they  did  not 
claim  within  five  years  after  their  disabilities  were  removed ;  and  all  per* 
sons  not  haymg  present  rightsj  if  they  did  not  claim  within  five  years  after 
they  obtained  a  present  right  of  entry,  under  their  disabilities,  and  then 
within  Bye  years  after  the  removal' of  their  disabilities.  And  by  4  &  5  Anne, 
c.  16,  s.  16,  no  claim  or  entry  to  avoid  a  fine  with  proclamations  is  sufficient, 

1  Section  3  of  the  3  &  4  Will.  4,  c.  42,  post^  excepts  the  matters  to  which  it  applies, 
oat  of  the  above  section ;  arrears  of  rent  due  on  an  indenture  are,  therefore,  not  barred 
for  twenty  years,  the  six  years  above  mentioned  being  confined  to  arrears  of  rent  due  on 
demises  not  under  seal.  Paget  v,  Foley,  3  Soott,  120 ;  s.  o.  2  Bing.  N.  C.  679 ;  Strachan 
V,  Thomas,  4  P.  &D.  229. 
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uqless  upon  such  entry  or  claim  an  action  be  commenced  within  one  year 
after,  and  prosecuted  with  effect.^  All  real  and  mixed  actions,  except 
dower,  right  of  dower,  guare  impedit,  and  efectment,  being  now  abolished 
by  3  and  4  Will.  4,  c.  27,  s.  37,  and  fines  being  also  abolished  by  the  3  and 
4  Will.  4,  c  74,  it  becomes  unnecessary  to  touch  more  folly  upon 
the  old  statutes  of  limitations,  *  in  reference  to  realty.  I  may^  [*  xxv] 
howeyer,  mention,  that  the  right  of  entry  of  a  person  out  of  pos- 
session was  not  barred  by  the  statute  21  Jas.  1,  c.  16,  unless  the  possession 
of  the  party  in  possession  was  adverse  to  the  party  having  the  right  of 
entry.  And  as  it  was  held  under  that  act  that  mere  non-payment  of  rent 
did  not  alone  render  the  possession  adverse,  and  also  that  there  could  be  no 
adverse  possession  where  the  party  in  possession  held  the  estate  by  the 
permission  of  the  real  owner,  or  under  an  implied  tenancy,  or  where 
the  possession  was  consistent  with  that  of  the  party  entitled,  questions 
frequently  arose  under  that  act,  whether  the  possession  was  adverse  or  not. 
And  it  commonly  happened,  that  a  party  having  been  in  possession  for  a 
great  length  of  time,  was  ultimately  dispossessed,  because  it  was  found 
that  his  possession  was  by  the  implied  license  of  the  party  claiming,  and 
consequently  not  adverse  to  him.  The  object  of  the  late  statute,  3  &  4 
Will.  4,  c  27,  appears  to  have  been  to  alter  this  state  of  things,  and  to 
render  any  possession  adverse  (where  the  party  claiming  has  a  present 
right  of  possession,  and  is  not  under  disability),  unless,  Jirst,  there  be  a 
payment  of  rent  or  second,  an  acknowledgment  in  writing  ;  and  this  object 
has  been  fully  carried  out,  as  that  statute  (3  &  4  Will.  4,  c.  27)  has  been 
held  to  have  entirely  got  rid  of  the  doctrine  of  non-adverse  possession,  any 
possession  for  twenty  years,  whatever  be  the  nature  of  the  possession, 
being  now  (where  the  party  in  possession  has  neither  paid  rent,  nor  given 
an  acknowledgment  in  writing)  a  bar  under  that  statute,  provided  the  party 
claiming  had  a  present  right  of  entry,  and  was  not  under  any  of  the  dis- 
abilities mentioned  in  the  act,  and  not  entitled  to  a  further  claim  as  a 
reversioner.  Thus,  in  the  case  of  Nepean,  Bart,  v.  Doe  d.  Knight,^  Lord 
Denman,  in  delivering  judgment,  observes :  *  "^  We  are  clearly  of  opinion 
that  the  second  and  third  sections  of  that  act  (which  came  into  operation 
on  the  Ist  of  January,  1834)  have  done  away  with  the  doctrine  of  non- 
adverse  possession,  and,  except  in  cases  falling  within  the  fifteenth  section 
of  the  act,  the  question  is,  whether  twenty  years  have  elapsed  since  the  right 
accrued,  whatever  he  the  nature  of  the  possession.**    The  fifteenth  section, 

1  As  to  what  is  a  saffident  freehold  to  support  a  fine,  see  Doe  d.  Blight  v.  Pett,  4  F. 
&  D.  278 ;  8.  o.  1 1  A.  &  E.  842 ;  and  Davies  v,  Lowndes,  2  Scott»  71 ;  8  Soott,  835 ;  7 
Scott,  21 ;  and  1  Scott,  N.  R.  328;  1  M.  &  G.  473. 

>  2  M.  &  W.  895,  decided  on  error  on  the  Exchequer  Chamber  (Tri.  1837).  See  too 
Doe  d.  Bennett  v.  Long,  9  C.  &  P.  773. 

»  2M.&W.  9n. 
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be  it  remembered,  gives  five  years  to  a  party  to  institute  his  claim,  when 
possession  was  not  adverse  at  the  time  of  passing  the  act ;  and  it  only 
applied  where  the  possession  was  not  adverse  at  the  time  of  passing  the 
act,  according  to  the  former  state  of  the  law;^  and  as  the  five  years 
have  now  elapsed,  no  question  can  arise  under  it.    The  object 
[*xxvi]  *of  the  act,  viz.  to  abolish  the  doctrine  of  non-adverse  possession, 
has  been  further  confirmed  in  the  still  later  case  of  Cully  v.  Doe  d« 
Taylerson.^    In  that  case,  it  was  held  that  the  effect  of  section  2  of  the 
3  &  4  Will.  4,  ch.  27,  '^  is  to  put  an  end  to  all  questions  and  discussions 
whether  the  possession  of  lands,  &c.,  be  adverse  or  not;  and  if  one  party 
has  been  in  the  actual  possession  for  twenty  years,  whether  adversely  or  not, 
the  claimant  whose  original  right  of  entry  accrued  above  twenty  years 
before  bringing  the  ejectment  is  barred  by  this  section."     The  same  case 
decides  that  the  twelfth  section  has  relation  back,  so  as  to  make  the  posses- 
sion of  one  joint-tenant,  &c.,  in  possession  of  the  entirety  adverse  to  his 
cotenant,  though  such  possession  were  prior  to  the  act;  and  that  conse- 
quentiy  a  joint-tenant  coparcener,  or  tenant  in  common,  who  has  been  out 
of  possession  twenty  years,  is  barred  by  the  second  and  twelfUi  sections 
taken  together,  notwithstanding  that  part  of  the  twenty  years  was  before 
the  passing  of  the  act.'    The  above  case  of  Nepean,  Bart,  v.  Doe  d.  Knight, 
too,  decides  that  where  a  party  has  been  absent  seven  years,  without  hav- 
ing been  heard  of,  the  presumption  of  the  law  then  is  that  he  is  dead,  but 
there  is  no  legal  presumption  as  to  the  time  of  his  death :  a  party,  there- 
fore, who  claims  as  a  reversioner,  cannot  avail  himself  of  this  presumption, 
to  establish  that  the  tenant  for  life  died  within  twenty  years  from  the  com- 
mencement of  the  action,  but  must  prove  positively  that  he  did  die  within 
that  time.^ 

.  It  will  be  observed  that  the  3  &  4  Will.  4,  c.  27,  differs  from  the  former 
statutes  of  limitations,  as  they  were  held  not  to  extinguish  or  bar  the  right, 
but  merely  the  remedy ;  *  the  34th  section  of  the  above  act,  however,  enacts, 
that  ^  at  the  end  of  the  time  limited  by  that  act,  the  right  and  title  to  the  land, 
^c,  shaU  be  extinguished,**  ^  A  question  may  arise  under  this  enactment, 
on  the  14th  section  of  the  act  (which  makes  an  acknowledgment  of  title 

^  Nepean  v.  Doe  d.  Knight,  2  M.  &  W.  911.  And  see  also  as  to  what  possession  is  ad- 
verse. Doe  V.  BraQson,  4  N.  &  M.  664 ;  s.  c.  3  A.  &  E.  63 ;  Doe  d.  Parker  v.  Gregory, 
4  N.  &  M.  SOS;  s.  c.  2  A.  &  £.  14 ;  Doe  d.  Pritchard  v.  Janncey,  8  C.  ^  P.  99;  and 
Bex  V.  Inhabitants  of  Axbridge,  4  N.  &  M.  477  ;  s.  o.  2  A  &  £.  520. 

>  3  P.  &  D.  539  (decided  12th  May,  1840).  The  above  are  Denman's,  C.  J.,  words 
in  delivering  the  jadgment  of  the  court,  see  p.  548,  at  the  bottom.  See  too  Doe  d.  Cur- 
zon  V.  Edmonds,  6  M.  &  W.  295. 

*  See  3  P.  &  D.  550,  same  case. 

*  Nepean,  Bart.,  v.  Doe  d.  Knight,  2  M.  &  W.  895. 
A  1  Saund.  283,  a,  note;  1  Black.  Rep.  678. 

^  And  in  equity  as  weU  as  at  law,  see  section  24. 
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in  writing  by  the  party  in  possession  sufficient  to  prevent  the  statute  run- 
ning, except  from  the  time  when  such  acknowledgment  is  given),  as  it  may 
be  reasonably  contended,  that  when  once  the  right  of  a  party  out  of  pos* 
session  is  barred  by  effluxion  of  time,  the  acknowledgment  mentioned  in 
the  14th  section  can  be  of  no  avail,  because  the  title  being  absolutely 
extinguished  by  the  d4th  section,  there  is  no  title  existing  to  be  acknowl- 
edged ;  besides,  the  title  being  extinguished,  the  party  in  whom  it  was 
vested  prior  to  the  bar  being  complete,  is  as  much  a  stranger  to  the  title 
and  land  as  any  indifferent  person ;  and,  therefore,  if  it  were 
holden  that  an  acknowledgment  *  after  that  time  revests  the  title  [*  xxvii] 
in  the  former  owner,  it  must  follow  that  by  such  an  acknowledg- 
ment the  land  or  title  might  be  vested  in  an  indifferent  person,  which 
would  be  to  give  to  this  acknowledgment  all  the  effect  of  a  feoffment  at 
common  law,  or  a  lease  and  release  under  the  statute  of  uses.  The  object 
of  the  statute  seems  to  have  been  to  make  this  acknowledgment  sufficient 
to  prevent  the  operation  of  the  act,  if  given  before  the  bar  is  complete, 
but  not,  I  conceive,  to  m&ke  it  sufficient  to  re-create  a  title  absolutely 
extinguished  by  the  34th  section.  There  appears  to  be  no  decision  upon 
the  point,  and  I  have  not  seen  the  distinction  taken,  I  therefore  throw  it 
out  for  consideration.  In  the  case  of  Doe  d.  Gurzon  v,  Edmonds,^  in  which 
an  acknowledgment  was  set  up,  the  acknowledgment  was  given  before  the 
bar  was  complete,  and  was  held  insufficient,  from  not  being  sufficiently  final 
in  its  terms,  the  point  therefore  did  not  arise.  That  case,  however,  decides 
that  it  is  a  question  for  the  judge,  and  not  for  the  jury,  whether  or  not  a 
writing  amounts  to  a  sufficient  acknowledgment  of  title,  within  the  3  &  4 
W.  4,  c  27,  s.  14.^  And  it  seems  that  the  acknowledgment  must  be  final 
and  conclusive  in  its  terms,  or  it  will  not  bar  the  operation  of  the  statute. 
A  mere  proposal  to  accept  a  lease  (the  bargain  having  subsequently  gone 
ofi}  was  held  insufficient,  and  the  court  observed,  ^^  that  it  was  no  acknowl- 
edgment of  title,  because  there  was  no  final  bargain."  The  proposal  was  in 
the  following  terms :  ''  Although,  if  matters  were  contested,  I  am  of  opinion 
that  I  should  establish  a  legal  right  to  the  premises,  yet,  under  all  circum- 
stances, I  have  made  up  my  mind  to  accede  to  the  proposal  you  made,  of 
paying  a  moderate  rent  on  an  agreement  for  a  term  of  twenty  years.**  ^ 

As  to  what  amounts  to  a  sufficient  acknowledgment,  see  Fursdon  v, 
Clogg,  10  M.  &  W.  672. 

A  parol  acknowledgment  by  a  tenant  of  having  paid  rent,  is  sufficient 
evidence  of  the  payment  thereof  within  the  3  &  4  Will.  4,  c.  27.  7  Jurist) 
532  (Easter,  1843).     See;K>«^,  pp.  89,  90,  91. 

I  6  M.  &  W.  295. 

^  Doe  d.  Carzon  and  Others  v.  Edmonds,  6  M.  &  W.  295.  See,  too,  Morell  v.  Frith* 
3  M.  &  W.  402.  See  pott,  what  acknowledgment  safficient  to  take  the  case  out  of  th» 
2l  JaA.  1,  c  16. 
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It  will  be  noticed  that  reyersioners  and  remainder-men  have  (by  sections 
4  and  5)  two  periods  when  thej  maj  enforce  their  claims,  either  Ist,  in  case 
of  a  forfeiture,  when  the  forfeiture  takes  place ;  or,  2d,  at  the  time  when 
the  reversion  becomes  an  estate  in  possession.^  And  bj  the  6th  section 
the  statute  runs  on,  notwithstanding  the  death  of  a  party  and  there  being 
no  administrator,  as,  for  the  purposes  of  the  act,  the  administrator  must 
claim  as  if  there  had  been  no  interval  between  the  grant  of  the  letters  of 
administration  and  the  death  of  the  deceased.  Before  this  enactment,  in 
cases  of  intestacy,  the  statutes  of  limitations  only  run  as  to  the 
[''^xxviii]  rights  occurring  after  *the  death  of  the  intestate  from  the  grant 
of  the  adminbtration.  This  enactment  is  confined  to  the  purposes 
of  this  act,  and  therefore  only  alters  the  law  to  that  extent,  and  not  gener- 
ally. 

The  statute  (section  16)  contains  the  usual  provision  relative  to  the  disa- 
bility of  infancy,  lunacy,  coverture,  or  living  beyond  seas,  giving  ten  years 
from  the  removal  of  the  disability ;  but  in  analogy  with  the  construction  of 
the  21  Jas.  1,  it  provides,  that  no  further  time  shall  be  allowed  for  a  suc- 
cession of  disabilities,  and  that  no  claim  shall  in  any  case  be  enforced  but 
within  forty  years  from  the  time  when  it  first  accrued,  even  though  there 
be  continued  disabilities  during  the  whole  of  the  forty  years. 

The  28th  section  (which  enacts,  that  possession  by  the  mortgagee  for 
twenty  years  shall  bar  the  mortgagor,  unless  there  be  an  acknowledgment 
in  writing  of  the  mortgagor's  title)  has  been  explained  by  the  7  Will.  4  & 
1  Vict.  c.  28,  which,  reciting  that  doubts  had  arisen  on  the  subject,  enacts, 
that  a  mortgagor  may  recover  the  mortgaged  land  at  any  time  within 
twenty  years  after  the  last  payment  of  principal  or  interest,  though  his 
right  of  entry  accrued  more  than  twenty  years  ago.  The  statute  runs  in 
general  from  the  date  of  the  mortgage,  and  not  from  the  time  when  default 
made,  even  though  there  be  a  covenant  that  the  mortgagee  may  quietly 
enjoy  (ifter  default,  as  the  land  passes  by  the  mortgage,  and  the  mortgagee 
has  therefore  a  right  of  entry  from  the  date ;  if,  however,  there  is  a  proviso 
that  the  mortgagor  shall  retain  possession  until  default,  the  rule  would  of 
course  be  otherwise.^ 

The  statute  appears  sufficiently  precise  as  to  the  period  from  which  the 
limitation  shall  begin  to  run  in  the  case  of  a  tenancy  at  will,  namely,  from 
the  determination  of  the  tenancy ;  and  it  enacts,  section  7,  that  the  tenancy 
at  will  shall  be  deemed  to  have  determined  (in  case,  of  course,  of  there 
being  no  payment  of  rent,  or  acknowledgment  in  writing,  or  prior  deter- 
mination) at  the  expiration  of  one  year  after  the  commencement  of  such 
tenancy.    It  has  been  decided  that  the  tenancy  at  will  or  sufferance  must 

^  A  lessor,  where  there  is  a  lease,  is  a  remainder-man  within  this  section.   7  M.  &  W. 
181. 
^  3  Doe  d.  Boylance  v.  Lightibot,  8  M.  &  W.  658. 
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be  deemed  to  have  termioated  at  all  eyents  at  the  end  of  the  first  year, 
unless  otherwise  determined  before  that  period.^  And  it  would  seem  to  be 
clear,  from  the  statute,  that,  at  the  end  of  twenty  years  from  that  time,  that 
is,  at  the  end  of  twenty-one  years  from  the  commencement  of  the  tenancy 
at  will,  the  statute  would  be  a  complete  bar,  unless  the  party  claiming 
could  prove  either  a  payment  of  rent,  or  an  acknowledgment  in  writing. 
Some  question  has,  however,  been  raised  upon  the  right  construction  of  this 
section,  by  decisions  relative  to  tenancies  at  will.  Thus,  it  has  been  held 
in  two  cases,  that  a  purchaser  either  let  into,  or  who  takes  possession  under 
a  contract  of  purchase,  and  who  is  strictly  a  tenant  at  will^^  has, 
and  can  gain,  no  adverse  *  title  against  the  vendor ; '  though  in  a  [*xxix] 
later  case^  (in  which,  however,  these  cases  were  not  alluded  to), 
where  the  judge  ruled  to  the  contrary,  such  ruling  was  held  proper  on 
motion  for  a  new  trial.  And,  in  a  recent  case,'^  where  A,  in  1817,  let  B  into 
possession  of  lands,  as  tenant  at  will,  and,  in  1827,  A  entered  upon  the 
land  without  B's  consent,  and  cut  and  carried  away  stone  therefrom ;  held, 
on  error  in  the  Exchequer  Chamber,  that  this  entry  amounted  to  a  deter- 
mination of  the  estate  at  will,  and  that  B  thenceforth  became  tenant  at 
sufferance,  until  by  agreement,  expressed  or  implied,  a  new  tenancy  was 
created  between  the  parties,  and,  therefore,  that  unless  the  fact  of  such 
new  tenancy  was  found  by  the  jury,  an  ejectment  brought  in  1839  was  too 
late,  inasmuch  as  by  the  statute  3  &  4  WilL  4,  c  22,  s.  7,  his  right  of  ac- 
tion first  accrued  at  the  expiration  of  one  year  after  the  commencement  of 
the  original  tenancy  at  will,  that  is,  in  the  year  1818.^  This  case  decides 
that  a  tenancy  at  will,  or  sufferance,  must  under  the  statute  be  held  to  have 
determined  at  the  end  of  one  year  after  the  commencement  of  such  tenancy, 
if  there  was  no  prior  determination  thereof;  but  it  also  decides,  that  if  the 
juryjind'^  that  a  new  tenancy  was  created  (even  by  parol),  at  any  time  within 
twenty  years  next  before  bringing  the  action,  then  that  the  statute  runs 
from  such  tenancy,  and  not  from  the  first  year  after  the  commencement  of  the 
original  tenancy.  The  effect  of  this  latter  ruling  appears  to  be  to  introduce 
in  effeety  an  acknowledgment  by  parol  as  sufficient  to  prevent  the  bar  of  the 
statute,  for  what  is  a  parol  agreement  for  a  new  tenancy,  but  an  acknowl- 

1  Doe  d.  Bennett  v.  Tomer,  7  M.  &  W.  226 ;  9  M.  &  W.  643. 

'  Doe  d.  Stanway  v.  Bock,  C.  P.  20  Law  J.  Bep.  194  (£.  1842) ;  Doe  d.  Bennett  v. 
Turner,  7  M.  &  W.  226  ;  9  M.  &  M.  643. 

"  Doe  d.  Milbnm  v.  Edgar,  2  Scott,  732 ;  2  Bing.  N.  C.  891 ;  Doe  d.  GoonseU  v, 
Caperton,  9  C.  &  P.  112. 

«  Doe  d.  Stanway  u.  Rock,  C.  P.  20  Law  J.  Rep.  194  (E.  1842). 

^  Doe  d.  Bennett  v.  Tnmer,  7  M.  &  W.  226 ;  and  in  error  in  the  Exchequer  Cham- 
ber, 9  M.  &  W.  643  (Hil.  1842). 

^  Doe  d.  Bennett  v.  Tnmer,  7  M.  &  W.  226 ;  and  in  error  in  the  Exchequer  Cham- 
ber, 9  M.  &  W.  643  (HiL  1842). 

"^  And  the  same  doctrine  is  supported  by  Doe  d.  Stanway  v.  Rock,  C.  P.  20  Law  J. 
Rep.  194. 
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edgment  by  parol ;  if  this  decision  be  supported,  the  effect  must  be  to  intro- 
duce all  the  inconvenience  attending  the  ancient  doctrine  of  non-adverse 
possession,  which,  according  to  Nepean,  Bart  v.  Doe  d.  Knight,  and  Cully 
V.  Doe  d.  Taylerson,  it  was  the  intention  of  the  statute  to  abolish  those 
cases  expressly  deciding,  <<  that  the  question  is,  whether  twenty  years  have 
elapsed  since  the  right  accrued,  whatever  be  the  nature  of  the  possession" ; 
and  that  the  effect  of  the  act  is,  "  to  put  an  end  to  aU  questions  and  dtscuS" 
nons  whether  the  possession  of  lands,  Sfc»  be  adverse  or  not^  and  if  one  party 
has  been  in  the  actual  possession  for  twenty  years,  whether  adversely  or  noty 
the  claimant,  whose  original  right  of  entry  accrued  above  twenty  years  before 
bringing  the  ejectment,  is  barred.**  Now,  it  is  clear,  that  as  a  tenancy  at 
will  and  sufferance,  and  a  tenancy  from  year  to  year  without  lease  by  sec- 
tions 7  and  8,  at  all  events  determine  at  the  end  of  the  first  year ;  ^ 
[*  XXX,]  the  right  of  *  entry  of  the  lessor  then  first  accrues,  nor  has  he  any 
further  right  as  a  remainder-man  by  virtue  of  clause  five,  as  the 
tenancy  itself  then  determines,  and  his  right  becomes  a  right  in  pos- 
session. How  then  can  it  be  said  that  it  is  a  question  for  the  jury  (as  was 
laid  down  in  Doe  d.  Bennett  v.  Turner  ^)  whether  there  has  been  any  sub- 
sequent agreement  (by  parol)  for  a  new  tenancy,  and  that  (in  the  event  of 
the  jury  finding  that  there  was  such  new  tenancy)  the  statute  only  runs 
from  such  new  tenancy,  and  not  from  the  end  of  the  first  year,  after  the 
commencement  of  the  tenancy  at  will.  The  statute  only  mentions  two 
matters  which  will  defeat  the  twenty  years'  bar :  1st,  payment  of  rent ; 
2d,  an  acknowledgment  in  writing ;  and  apparently  carefully  excludes  all 
other  kinds  of  evidence  by  expressly  enacting  (sections  10  and  11)  that  a 
mere  entry  shall  not  be  deemed  possession,  and  that  no  right  shall  be  pre- 
served by  continual  or  other  claim  upon  or  near  the  land.  From  whence, 
then,  is  drawn  the  doctrine  laid  down  in  these  cases,'  that  a  party  may  be 
in  possession  as  tenant  at  will  more  than  twenty-one  years  without  either 
payment  of  rent  or  acknowledgment  in  writing,  and  yet  acquire  no  title 
under  the  act  ?  If  it  is  a  question  for  a  jury  in  one  case  under  the  statute, 
namely,  in  that  of  a  tenancy  at  will,  whether  the  possession  is  adverse, 
why  not  in  all  cases ;  and  what  then  becomes  of  the  requirements  of  the 
statute,  as  to  either  payment  of  rent  or  an  acknowledgment  in  writing,  and 
the  principles  laid  down  in  Nepean,  Bart  r.  Doe  d.  Knight,^  and  CuUey  v. 
Doe  d.  Taylerson  ?  * 

The  statute.  3  &  4  Will.  4,  c  27,  does  not  apply  to  give  a  title  where 

1  Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226 ;  9  M.  &  W.  643. 
«  7  M.  &  W.  226 ;  and  on  error,  9  M.  &  W.  643. 

•  Doe  d.  Milbum  v.  Edgar,  2  Scott,  732 ;  2  Bing.  N.  C.  891 ;  Doe  d.  Connsell  tr. 
Gaperton,  9  C.  &  P.  112  ;  Doe  d.  Bennett  v.  Turner,  7  M.  &  W.  226 ;  and  on  error,  9 
M.  &  W.  643 ;  and  Deo  d.  Stanway  v.  Rock,  C.  P.  20  Law  J.  Rep.  194. 

*  2M.  &W.  911. 
»  3  P.  &  D.  539. 
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the  party  claiming  had  quitted  possession  before  the  passing  of  the  act. 
Thus,  where  a  partj  was  let  into  possession  of  land,  in  1807,  as  tenant  at 
will,  and  continued  in  possession  till  1831,  without  making  any  acknowledg- 
ment of  tenancy  or  paying  rent,  and  then  quitted  possession,  held,  that  he 
had  acquired  no  right  in  the  land,  so  as  to  enable  his  heir  at  law  to  main- 
tain ejectment  under  the  d  &  4  Will.  4,  c  27,  even  against  a  stranger  ;  be- 
cause, as  he  had  quitted  the  possession  before  the  act  passed,  his  case  was 
not  within  it.  Patteson,  J.,  observed,  the  case  would  have  been  quite  dif- 
ferent, if  the  tenant  at  will  had  continued  in  possession.  But  here,  after 
the  possession  had  been  long  determined,  it  is  contended  that  a  fee-simple 
arises  by  the  passing  of  the  act     That  cannot  be.^ 

Where  there  is  an  estate  tail,  and  the  tenant  in  tail  bars  the 
remainders  *  over,  and  creates  out  of  his  estate  tail  new  estates,  [*  xzxi] 
the  parties  who  take  such  estates  have  the  same  time  which  the 
tenant  in  tail  had  within  which  to  bring  an  ejectment.^  Thus,  where  es- 
tates settled  to  the  wife  for  life,  remainder  to  her  issue  in  tail,  and  in  1818, 
the  husband,  wife,  and  R.  6.,  the  only  son,  by  deed  and  a  recovery,  limited 
the  same  estates  to  the  husband  for  life,  remainder  to  the  wife  for  life,  re- 
mainder to  R.  6.,  the  son,  for  life,  remainder  to  his  issue  in  tail,  remainder 
to  J.  F.,  his  sister,  for  life,  with  remainders  over ;  the  husband  died  in 
1819,  the  wife  in  1822,  and  R.  G.  in  1828 ;  it  was  held,  that,  as  the  es- 
tate of  J.  F.  was  raised  out  of  the  estate  tail  of  R.  6.,  she  had  the  same 
period  for  bringing  an  ejectment  in  respect  of  any  of  the  estates  comprised 
in  the  above  deeds  as  R.  G.  would  have  had,  had  he  remained  alive, 
namely,  twenty  years  from  1822,  when  his  remainder  came  in  posses- 
sion.^ 

Where  premises  are  in  lease,  the  lessor  is  a  reversioner  within  the  latter 
part  of  the  3d  section ;  and,  therefore,  if  he  simply  discontinue  the  receipt 
of  the  rent  for  more  than  twenty  years,  he  is  not  barred,  but  may  recover 
the  premises  at  any  time  within  twenty  years  from  the  determination  of 
the  lease ;  if,  however,  the  rents  were  received  adversely  hy  (,  third  party, 
then  no  such  right  accrues  on  the  determination  of  the  lease.'  And  by 
simply  discontinuing  the  receipt  of  rent  for  more  than  twenty  years,  the 
lessor  does  not  forfeit  his  right  to  the  arrears  of  rent,  as  the  second  section 
does  not  apply  to  rent  on  a  demise,  but  the  lessor  may  recover  twenty 
years'  arrears,  or  six  years'  arrears,  according  to  the  nature  of  the  demise, 
namely,  whether  under  seal  or  by  parol.* 

Where  a  person  is  entitled,  under  a  will,  to  an  annuity  charged  upon 

^  Doe  d.  Thompson  v.  Thompson,  2  N.  &  P.  656 ;  8.  o.  6  A.  &  E.  721. 

^  Doe  d.  Carzon  and  Others  v,  Edmonds,  6  M.  &  W.  295. 

■  Doe  d.  Davej  v.  Oxenham,  7  M.  &  W.  131.  This  case  does  not,  of  coarse,  apply 
to  a  tenancy  at  will,  or  from  year  to  year,  so  as  to  give  the  lessor  any  other  right  than 
from  the  end  of  the  first  year. 

*  Grant  v.  Ellis,  9  M.  &  W.  113. 
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land,  his  right  is  barred  under  the  seoond  eection  of  the  d  dt;  4  Will.  4,  c 
27,  though  he  has  never  received  any  part  of  the  annuity,  at  the  end  of 
twenty  years  from  the  time  when  his  right  to  make  a  distress  first  accrued ; 
for  though  the  third  section  of  the  act  excepts  the  case  of  a  will,  in  men- 
tioning the  periods  from  which  the  statute  shall  be  deemed  to  run,  yet  the 
seoond  section  of  the  act  is  not  governed  and  controlled  by  the  third,  but 
simply  explained  and  construed ;  the  object  of  that  section  being  to  explain 
and  give  a  construction  to  the  enactment  oontamed  in  the  second  clause,  as  to 
the  time  at  which  the  right  to  make  a  distress  for  any  rent  shall  be  deemed 
to  have  accrued,  in  those  cases  only  in  which  doubt  or  difficulty  might  occur, 
leaving  every  case  which  plainly  falls  within  the  general  words 
[^xxxii]  of  the  *  second  section,  but  is  not  included  amongst  the  instances 
given  by  the  third,  to  be  governed  by  the  operation  of  the  second.^ 

It  is  no  answer  to  a  prima  fade  title  of  twenty  years'  possession,  that 
such  possession  was  in  continuation  of  that  of  a  sister,  who  died  more  than 
twenty  years  before  action,  and  who  entered  by  abatement  into  the  land  to 
which  her  elder  brother  (whose  issue  was  alive)  was  entitled  as  heir,  and 
held,  that  the  onus  of  explaining  the  character  of  the  possession  is  upon 
the  agent,  against  whom  the  presumption  from  possession  arises.^ 

The  statute  of  limitations  bars  the  lord  of  the  manor  from  entering  for 
a  forfeiture  after  twenty  years.* 

When  a  lease  is  granted  to  a  woman  living  apart  from  her  husband,  pos- 
session adverse  to  her  is  also  adverse  to  him.^ 

The  king  can  never,  in  point  of  law,  be  put  out  of  possession  by  the 
wrongful  entry  of  a  subject,  yet  there  may  be  an  adverse  possession  in  fact 
against  the  crown.  After  such  a  possession  of  twenty  years,  ejectment 
will  not  lie  by  the  grantee  of  the  crown,  as  the  crown  could  only  recover 
the  land  by  an  information  of  intrusion.^ 

Where  a  party  claiming  land  enters,  and  obtains  from  the  tenants  pay- 
ment of  a  shilling,  and  their  signature  to  an  instrument  acknowledging  his 
title ;  held,  that  it  is  an  attornment,  and  does  not  require  a  stamp,  and  that 
it  is  an  act  of  ownership,  and  strong  evidence  of  ownership  at  the  time  of 
the  attornment  agmnst  future  occupiers,  though  they  did  not  claim  through 
the  parties  who  attorned.* 

1  Jamea  v.  Salter,  4  8oott,  168 ;  s.  o.  8  Bing.  N.  C.  5U  (Hil.  1837).  The  intimation 
thrown  out  on  the  motion  for  a  new  trial,  in  the  case  reported  (2  Scott,  750  ;  2  Bing. 
N.  C.  505),  that  the  2d  section  was  controlled  by  the  Sd,  was  expressly  abandoned.  See 
Tindal's,  C.  J.,  obsenrations. 

3  Doe  d.  Draper  v.  Lawlej,  2  N.  &  11  S3l. 

•  Whltton  V.  Peacock,  3  Mjlne  &  K.  825. 

«  Doe  d.  Wilkins  v,  Wilklns,  5  N.  &  M.  434 ;  s.  o.  4  A.  &  E.  86. 

6  Doe  d.  Watt  v,  Morris,  2  Scott,  276 ;  s.  c  Bing.  N.  C.  189  (Trin.  1835). 

^  Doe  d.  Linsey  i^.  Edwards,  6  N.  &  M.  633 ;  s.  c.  5  A.  &  E.  95.  This  case  was  before 
the  8  &  4  Will.  4,  c.  27 ;  nothing,  therefore,  tamed  upon  that  act . 
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A  party  in  possession^  dealing  with  property  as  his  own,  was  evidence 
of  adverse  possession,  under  the  21  Jas.  1.^ 

A  replication  of  a  life  estate,  under  the  3  &  4  Will.  4,  c.  71,  must  show 
that  the  plaintiff  is  the  person  entitled  to  the  reversion  expectant  thereon.' 

1  Ibid. 
^«  Wright  r.  Willianw,  1  M.  &  W.  77. 


LIMITATION  OF  ACTIONS  IN  THE  UNITED  STATES. 


NEW  ENGLAND  STATES. 

MAIKB. 

Personal  AcHoru.     (Revised  StoOutes,  Oh,  146.) 

[*xxxiii]      *  Section  1.  The  following  actions  shall  be  commenced  with- 
in six  jears  next  after  the  cause  of  action  shall  accrue,  and  not 
afterwards,  namely :  — 

First,  All  actions  of  debt,  founded  upon  any  contract  or  liability  not 
under  seal,  except  such  as  are  brought  upon  the  judgment  or  decree  of 
some  court  of  record  of  the  United  States,  or  of  this,  or  some  other  of  the 
United  States,  or  of  some  justice  of  the  peace  in  this  State ; 

Second.  All  actions  upon  judgments,  rendered  in  any  court,  not  being  a 
court  of  record,  except  justices  of  the  peace  in  this  State ; 

Third.  All  actions  for  arrears  of  rent ; 

Fourth.  All  actions  of  assumpsit,  or  upon  the  case,  founded  on  any  con- 
tract or  liability,  expressed  or  implied  ; 

Fifth,  All  actions  for  waste,  and  all  actions  of  trespass  on  land,  and  all 
actions  of  trespass,  except  those  of  trespass  for  assault,  battery,  and  false 
imprisonment ; 

Sixth,  All  actions  of  replevin,  and  other  actions  for  taking,  detaining,  or 
injuring  goods  or  chattels ; 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous 
words,  and  for  libels. 

Sect.  2.  All  actions  against  a  sheriff,  except  for  escape  of  prisoners 
committed  on  execution,  for  the  negligence  or  misconduct  of  his  deputies, 
shall  be  commenced  within  four  years  next  after  the  cause  of  the  action 
shall  accrue. 

Sect.  d.  All  actions  of.  assault  and  battery  and  for  false  imprisonment, 
and  all  actions  for  slanderous  words  and  for  libels,  shall  be  commenced 
within  two  years  next  after  the  cause  of  action  shall  accrue. 

Sect.  4.  All  actions  for  the  escape  of  prisoners  committed  on  execu- 
tion shall  be  actions  on  the  case,  and  shall  be  commenced  within  one  year 
after  the  cause  of  action  shall  accrue. 


MAINE.  XXXV 

*S£CT.  5.  No  scire  facias  shall  be  served  on  bail,  unless  [*xxxiv] 
within  one  year  next  aller  judgment  rendered  against  the  principal. 

Sect.  6.  All  actions  against  an  indorser  of  a  writ  must  be  commenced 
within  one  year  next  after  judgment  entered  in  the  original  action. 

Sect.  7.  None  of  the  foregoing  provisions  shall  apply  to  any  action 
brought  upon  a  promissory  note,  which  is  signed  in  the  presence  of  an  at- 
testing witness,  nor  to  an '  action  brought  upon  any  bills,  notes,  or  other 
evidences  of  debt,  issued  by  any  bank. 

Sect.  8.  Nor  shall  any  of  the  provisions  in  this  chapter  be  construed 
to  apply  to  any  case  or  suit,  which,  by  any  particular  statute,  is  limited  to 
be  commenced  within  a  different  specified  time,  but  such  suits  may  be  com- 
menced within  such  time. 

Sect.  9.  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the 
balance  due  upon  a  mutual  and  open  account  current,  the  cause  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in 
such  account 

Sect.  10.  If  any  person,  entitled  to  bring  any  of  the  before-mentioned 
actions,  shall,  at  the  time  when  the  cause  of  action  accrues,  be  within  the 
age  of  twenty-one  years,  a  married  woman,  insane,  imprisoned,  or  without 
the  limits  of  the  United  States,  such  person  may  bring  the  actions  within 
the  times  in  this  chapter  respectively  limited,  after  the  disability  shall  be 
removed. 

Sect.  11.  All  personal  actions  on. any  contract,  not  limited  by  any  of 
the  foregoing  sections,  or  any  other  law  of  the  State,  shall  be  brought 
within  twenty  years  after  the  accruing  of  the  cause  of  action. 

Sect.  12.  When  a  writ  shall  fail  of  a  sufficient  service  or  return  by  any 
unavoidable  accident,  or  by  the  default  or  negligence  of  any  officer,  to 
whom  it  was  delivered  or  directed ;  or  when  such  writ  shall  be  abated,  or 
the  action  otherwise  avoided  and  defeated,  for  any  matter  of  form,  or  by 
the  death  of  either  party;  or,  if  a  judgment  for  the  plaintiff  shall  be 
reversed  on  a  writ  of  error ;  in  such  cases,  the  plaintiff  may  commence  a 
new  action,  on  the  same  demand,  within  six  months  afler  the  abatement  or 
determination  of  the  original  suit,  or  reversal  of  the  judgment  in  the  same ; 
and  if  the  cause  of  action  by  law  survives,  his  executor  or  administrator, 
in  case  of  his  death,  may  commence  such  new  action,  within  said  six 
months. 

Sect.  13.  If  any  person,  entitled  to  bring  any  of  the  actions  before 
mentioned,  or  liable  to  any  such  action,  shall  die  before  the  expiration  of 
the  time  herein  limited  therefor,  or  within  thirty  days  after  the  expiration 
of  said  term,  and,  if  the  cause  of  action  survives  by  law,  the  action  may 
be  commenced  by  or  against  the  executor  or  administrator  of  the  deceased 
person,  as  the  case  may  be,  at  any  time  within  two  years  after  administra- 
tion or  letters  testamentary  granted,  and  not  afterwards  if  barred  by  this 
chapter. 
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[*  xxxv]  *  Sbot.  14.  If  any  person  shall  be  disabled  to  prosecnte  an 
action  in  this  State,  bj  reason  of  his  being  an  alien,  subject,  or 
citizen  of  any  country  at  war  with  the  United  States,  the  time  of  contin- 
uance of  such  war  shall  not  be  deemed  any  part  of  the  respective  periods 
herein  limited  for  the  commencement  of  any  of  the  before-mentioned 
actions. 

Sect.  15.  All  actions  and  suits  for  any  penalty  or  forfeiture  on  any 
penal  statute,  brought  by  any  person,  to  whom  the  penalty  or  forfeiture  ia 
given  in  whole  or  in  part,  shall  be  commenced  within  one  year  next  after 
the  offence  was  committed,  and  not  afterwards. 

Sect.  16.  If  not  so  prosecuted  by  any  individual,  a  prosecntion  by 
suit,  indictment,  or  information  may  be  commenced  therefor,  in  the  name 
and  for  the  use  of  the  State,  at  any  time  within  two  years  next  after  the 
offence  was  committed,  and  not  afterwards. 

Sect.  17.  The  time  when  a  writ  is  actually  made,  with  an  intention  of 
service,  shall  be  deemed  the  commencement  of  a  suit  in  respect  to  the 
limitations  of  this  chapter. 

S^CT.  18.  If  any  person,  liable  to  any  of  the  actions  mentioned  in  this 
chapter,  shall  fraudulently  conceal  the  cause  of  such  action  from  the  knowl- 
edge of  the  person  entitled  thereto,  or,  if  a  fraud  shall  be  committed,  which 
entitles  any  person  to  an  action,  in  either  case,  the  action  may  be  com- 
menced at  any  time  within  six  years  after  the  person  entitled  thereto  shall 
discover  that  he  has  just  cause  of  action,  but  not  afterwards. 

Sect.  19.  In  actions  of  debt  or  upon  the  case,  founded  upon  any  con- 
tract, no  acknowledgment  or  promise  shall  be  allowed,  as  evidence  of  a  new 
or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of  the 
provisions  of  this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof, 
unless  such  acknowledgment  or  promise  be  an  express  one,  and  made  or 
contained  in  some  writing,  signed  by  the  party  chargeable  thereby. 

Sect.  20.  If  there  are  two  or  more  joint  contractors,  no  such  contrac- 
tor, executor,  or  administrator  shall  lose  the  benefit  of  the  provisions  of  this 
chapter,  so  as  to  be  chargeable  by  reason  only  of  any  acknowledgment  or 
promise,  made  or  signed  by  any  other  or  others  of  them. 

Sect.  21.  In  actions,  commenced  against  two  or  more  joint  contractors, 
if  it  shall  appear  on  trial,  or  otherwise,  that  the  plaintiff  is  barred  by  the 
provisions  of  this  chapter,  as  to  one  or  more  of  the  defendants,  but  is 
entitled  to  recover  against  any  other  or  others  of  them,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  shall  be  rendered  for 
the  plaintiff,  as  to  any  of  the  defendants  against  whom  he  has  a  right  to 
recover,  and  for  the  other  defendant  or  defendants  against  ihe  plaintiff. 

Sect.  22.  If,  in  any  action  on  contract,  the  defendant  shall  plead  in 
abatement,  that  any  other  person  ought  to  have  been  jointly  sued,  and 
issue  be  joined  on  that  plea,  and  if  it  shall  appear,  on  the  trial,  that  the 
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action  was,  by  reason  of  the  provisions  of  this  chapter,  barred 

against  *  the  person  so  named  in  the  plea,  the  said  issue  shall  be  [^xxxyi] 

found  for  the  plaintiff. 

Sect.  23.  Nothing  contained  in  the  preceding  four  sections  shall  alter, 
take  away,  or  lessen  the  effect  of  payment  of  any  principal  or  interest, 
made  by  any  person ;  but  no  indorsement  or  memorandum  of  any  such 
payment,  written  or  made  on  any  promissory  note,  bill  of  exchange,  or  other 
writing,  by  or  on  behalf  of  the  party,  to  whom  such  payment  shall  be  made, 
or  purport  to  be  made,  shall  be  deemed  sufficient  proof  of  payment,  so  as 
to  take  the  case  out  of  the  operation  of  the  provisions  of  this  chapter. 

Sect.  24.  If  there  are  two  or  more  joint  contractors,  or  joint  executors 
or  administrator  of  any  contractors,  no  one  of  them  shall  lose  the  benefit 
of  the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of 
any  payment,  made  by  any  other  or  others  of  them. 

Sect.  25.  Every  judgment  and  decree  of  any  court  of  record  of  the 
United  States,  or  of  this  or  any  other  State,  or  of  a  justice  of  the  peace  in 
this  State,  shall  be  presumed  to  be  paid  and  satisfied,  at  the  expiration  of 
twenty  years  after  any  duty  or  obligation  accrued  by  virtue  of  such  judg- 
ment or  decree,  to  do  or  perform  the  matter  or  thing  therein  required. 

Sect.  26.  All  the  provisions  of  this  chapter  shall  apply  to  the  case  of 
debt  or  contract,  alleged  or  filed  by  way  of  set-off,  on  the  part  of  the 
defendant ;  and  the  time  of  such  limitations  of  such  debt  or  contract  shall 
be  computed  in  like  manner  as  if  an  action  had  been  commenced  therefor, 
at  the  time  when  the  plaintiff's  action  was  commenced,  unless  the  defend- 
ant be  deprived  of  the  benefit  of  the  set-off,  by  the  nonsuit  or  other  act  of 
the  plaintiff;  and,  when  the  party  so  filing  the  set-off  is  thus  defeated  of  a 
judgment  on  the  merits  of  such  debt  or  contract,  he  may  commence  a  new 
action  thereon  within  the  time  limited,  as  provided  in  the  twelfth  section  of 
this  chapter,  for  bringing  a  new  action  for  the  reasons  therein  mentioned. 

Sect.  27.  None  of  the  provisions  of  this  chapter,  respecting  the  ac- 
knowledgment of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  any 
such  acknowledgment  or  promise,  made  before  this  chapter  shall  take  effect 
as  law  ;  but  every  such  last-mentioned  acknowledgment  or  promise,  though 
not  in  writing,  shall  have  the  same  effect,  as  if  no  provision  relating  thereto 
had  been  made,  as  contained  in  this  chapter. 

Sect.  28.  If,  at  the  time  when  any  cause  of  action,  mentioned  in  this 
chapter,  shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  the 
action  may  be  commenced  within  the  time  herein  limited  therefor,  after 
such  person  shall  come  into  the  State,  and  if,  after  any  cause  of  action  shall 
have  accrued,  the  person  against  whom  it  shall  have  accrued  shall  be  ab- 
sent from,  and  reside  without  the  State,  the  time  of  his  absence  shall  not 
be  taken  as  any  paft  of  the  time  limited  for  the  commencement  of  the 
action. 
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[*  xxxvii]  **  Sect.  29.  No  executor  or  administrator,  after  having  given 
bond  and  notice  of  his  appointment,  as  provided  in  chapter  one 
hundred  and  twenty,  shall  be  held  to  answer  to  the  suit  of  any  creditor  of 
the  deceased,  unless  it  shall  be  commenced  within  four  years  from  the  time 
of  his  giving  bond  as  aforesaid ;  excepting  in  the  cases  mentioned  in  said 
one  hundred  and  twentieth  chapter,  where  the  provisions  are  distinctly 
stated. 


Real  Actions.     {Revised  Statutes^  Ch,  147.) 

Section  1.  No  person  shall  commence  any  real  or  mixed  action  for  the 
recovery  of  lands,  or  make  an  entry  thereon,  unless  within  twenty  years 
after  the  right  to  make  such  entry,  or  bring  such  action,  first  accrued ;  or 
within  twenty  years  after  he,  or  those,  under  or  from  whom  he  claims, 
shall  have  been  seised  or  possessed  of  the  premises ;  except  as  hereinafter 
provided. 

Sect.  2.  If  such  right  or  title  first  accrued  to  an  ancestor  or  predeces- 
sor of  the  person,  who  brings  the  action  *or  makes  the  entry,  or  to  any  other 
person,  from,  by,  or  under  whom  he  claims,  the  said  twenty  years  shall  be 
computed  from  the  time,  when  the  right  or  title  so  first  accrued  to  such  an- 
cestor, predecessor,  or  other  person. 

Sect.  3.  In  the  construction  of  this  chapter,  the  right  of  entry,  or  of 
action  to  recover  land,  shall  be  deemed  to  have  first  accrued  at  the  respec- 
tive times  hereinafter  mentioned : 

First,  When  a  person  shall  be  disseised,  his  right  of  entry  shall  be 
deemed  to  have  accrued  at  the  time  of  such  disseisin ; 

Second,  When  he  claims,  as  heir  or  devisee  of  one  who  died  seised,  his 
right  shall  be  deemed  to  have  accrued  at  the  time  of  such  death,  unless 
there  is  a  tenancy  by  the  curtesy  or  other  estate,  intervening  after  the 
death  of  such  ancestor  or  devisor ;  in  which  case,  his  right  shall  be  deemed 
to  accrue,  when  such  intermediate  estate  shall  expire,  or  when  it  would 
have  expired  by  its  own  limitation ; 

Third,  When  there  is  such  an  intermediate  estate,  and,  in  all  cases, 
when  the  party  claims  by  force  of  any  remainder  or  reversion,  his  right,  so 
far  as  it  is  affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to 
accrue,  when  the  intermediate  estate  would  have  expired  by  its  own  limita- 
tion, notwithstanding  any  forfeiture  thereof,  for  which  he  might  have 
entered  at  an  earlier  time. 

Sect.  4.  The  preceding  clause  shall  not  prevent  any  person  from  enter- 
ing, when  entitled  to  do  so,  by  reason  of  any  forfeiture  or  breach  of  con- 
dition ;  but,  if  he  claims  under  such  a  title,  his  right  shall  be  deemed  to 
have  accrued,  when  the  forfeiture  was  incurred,  or  the  condition  broken. 
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Sect.  5.  In  all  cases  not  specially  provided  for,  the  right  of  entry  shall 
be  deemed  to  have  accrued,  when  the  claimant  or  the  person 
under  whom  ''^he  claims,  first  became  entitled  to  the  possession  of  [*xxzviii] 
the  premises  under  the  title,  upon  which  the  entry  of  action  is 
founded. 

Sect.  6.  If  any  minister  or  other  sole  corporation  shall  be  disseised, 
any  of  his  successors  may  enter  upon  the  premises,  or  may  bring  an  action 
for  the  recovery  of  them,  at  any  time  within  five  years  after  the  death, 
resignation,  or  removal  of  the  person  disseised,  notwithstanding  the  twenty 
years  afler  the  dissebin  shall  have  expired. 

Sect.  7.  If,  at  the  time  When  such  right  of  entry,  or  of  action  upon  or 
for  any  binds,  shall  first  accrue,  the  person,  entitled  to  such  entry  or  action, 
shall  be  within  the  age  of  twenty-one  years,  or  a  married  woman,  insane, 
imprisoned,  or  absent  from  the  United  States,  such  person,  or  any  one 
claiming  from,  by,  or  under  him,  may  make  the  entry,  or  bring  the  action 
at  any  time  within  ten  years  after  such  disability  shall  be  removed,  not- 
withstanding the  twenty  years,  before  limited  in  that  behalf,  shaU  have 
expired. 

Sect.  8.  If  the  person,  first  entitled  to  make  such  entry  or  bring  such 
action,  shall  die  during  the  continuance  of  any  of  the  disabilities  mentioned 
in  the  preceding  section,  and  no  determination  or  judgment  shall  have  been 
had  of  or  upon  the  title,  right,  or  action  which  accrued  to  him,  the  entry 
may  be  made,'  on  [or]  the  action  brought  by  his  heirs,  or  any  other  person 
claiming  from,  by,  or  under  him,  at  any  time  within  ten  years  after  his 
death,  notwithstanding  the  said  twenty  years  shall  have  elapsed ;  but  no 
such  further  time  for  making  such  entry,  or  bringing  such  action,  beyond 
what  is  herein  before  prescribed,  shall  be  allowed,  by  reason  of  the  dis- 
ability of  any  other  person. 

Sect.  9.  When  a  tenant  in  tail,  or  a  remainder-man  in  tail,  shall  die, 
before  the  expiration  of  the  period  herein  before  limited  for  making  any 
entry,  or  bringing  an  action  for  lands,  no  person  claiming  any  estate,  which 
such  tenant  in  tail  or  remainder-man  might  have  barred,  shall  make  an 
entry,  or  bring  an  action,  to  recover  such  land,  but  within  the  period,  during 
which  the  tenant  in  tail,  or  remainder-man,  if  he  had  so  long  lived,  might 
have  made  such  entry,  or  brought  such  action. 

Sect.  10.  The  limitations,  hereinbefore  prescribed,  as  to  the  time 
within  which  an  action  may  be  brought  to  recover  any  land,  shall  take 
effect  from  and  after  the  first  day  of  April,  in  the  year  one  thousand  eight 
hundred  and  forty-three ;  and,  if  any  person,  who  shall  then  be  entitled  to 
bring  any  real  action,  which  is  to  be  abolished  after  that  day,  as  is  men- 
tioned in  chapter  one  hundred  and  forty-five,  shall  then  be  within  the  age 
of  twenty-one  years,  a  married  woman,  insane,  imprisoned,  or  without  the 
limits  of  the  United  States,  the  action  may  be  brought  at  any  time  within 
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five  jeara  after  such  disability  shall  cease,  or  afler  the  death  of  the  person 
so  disabled :  provided,  that  no  sach  action  shall  be  maintuned  after  it 
would  have  been  barred  by  the  statutes  of  limitation  in  force,  and  imme- 
diately before  the  time  when  this  chapter  shall  become  a  law. 

Sect.  11.  To  constitute  a  disseisin^  or  such  exclusive  and 
[*xxxix]  adversary  *  possession  of  lands,  as  to  bar  or  limit  the  right  of 
the  true  owner  thereof  to  recover  the  same,  it  shall  not  be  neces- 
sary that  such  lands  shall  be  surrounded  with  fences,  or  rendered  inacces- 
sible by  water ;  but  it  shall  be  sufficient,  if  the  possession,  occupation,  and 
improvement  are  open  and  notorious,  and  comporting  with  the  ordinary 
management  of  a  farm ;  although  that  part  of  the  same,  which  composes  the 
woodland  belonging  to  such  farm,  and  used  therewith  as  a  wood  lot,  shall 
not  be  inclosed  as  before  mentioned. 

Sect.  12.  No  real  or  mixed  action,  for  the  recovery  of  any  lands,  shall 
be  commenced  by  or  on  behalf  of  the  State,  unless  within  twenty  years 
from  and  after  the  day  on  which  this  chapter  shall  become  a  law,  or  within 
twenty  years  next  after  the  time  of  the  accruing  of  the  title  to  the  State. 

Sect.  13.  When  any  writ,  in  a  real  or  mixed  action,  shall  fail  of  suffi- 
cient service  or  return  by  an  unavoidable  cause,  or  by  the  default  or  negli- 
gence of  any  officer  to  whom  it  was  delivered,  or  directed  for  service,  or 
when  such  writ  shall  be  abated,  or  the  action  otherwise  avoided  or  defeated 
for  any  matter  of  form,  or  by  the  death  or  intermarriage  or  other  disability 
of  either  party,  accruing  since  the  last  continuance^  or  if  a  judgment  for 
the  demandant  shall  be  reversed,  on  a  writ  of  error,  the  demandant  may 
commence  a  new  action  at  any  time  within  six  months  after  abatement  or 
determination  of  the  first  suit,  or  reversal  of  the  judgment  of  the  same. 

Sect.  14.  No  person  shall  acquire  any  right  or  privilege  of  way,  air, 
or  light,  or  any  other  easement,  from,  in,  upon,  or  over  the  land  of  another, 
by  the  adverse  use  and  enjoyment  thereof;  unless  such  use  shall  have  been 
continued  uninterrupted  for  twenty  years. 

Sect.  15.  The  owner  of  the  land,  in  such  cases,  for  the  purpose  of  pre- 
venting such  right  as  is  mentioned  in  the  preceding  section,  may  give  notice 
in  writing  to  the  person  claiming  such  right  or  privilege,  of  his  intention  to 
contest  such  right  or  easement ;  and  such  notice,  being  served  and  recorded, 
as  hereinafter  stated,  shall  be  deemed  an  interruption  of  such  use,  and 
prevent  the  acquisition  of  a  right  thereto,  by  continuance  of  the  use  thereof 
for  any  length  of  time. 

Sect.  16.  Such  notice  may  be  given  by  an  officer,  as  in  civil  actions,  by 
his  giving  to  such  claimant,  or  his  agent  or  guardian,  if  in  the  State,  an 
attested  copy  of  such  writing,  or  by  leaving  the  same  at  his  dwelling-house ; 
or,  if  not  resident  in  the  State,  then  a  copy  may  be  left  with  the  tenant  or 
occupant,  if  there  be  one,  of  the  estate ;  and,  if  not,  then  such  copy  shall 
be  affixed  to  the  house  or  other  conspicuous  part  of  the  premises;  and  the 
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return  of  the  officer  shall  be  made  on  the  original  writing,  and  the  whole 
be  recorded  in  the  registry  of  deeds  in  the  county,  or  registry  district, 
within  which  such  estate  lies,  within  three  months  from  the  time  of  such 
service ;  and  such  notice  may  be  given  by  the  agent  or  guardian  of  the 
owner  of  the  land. 
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Criminal  Prosecutions  and  Actions  on  Penal  Statutes.     {Revised  StaJtutes^ 

Ch.  67.) 

*  Section  1.  All  actions,  suits,  bills,  complaints,  informations,  or  [*xl] 
indictments,  for  any  crime  or  misdemeanor,  other  than  theft,  robbery, 
burglary,  forgery,  arson,  and  murder,  shall  be  brought,  had,  commenced,  or 
prosecuted  within  three  years  next  after  the  offence  was  committed,  and 
not  after. 

Sect.  2.  All  complaints  and  prosecutions  for  theft,  robbery,  burglary, 
and  forgery  shall  be  commenced  and  prosecuted  within  six  years  next 
after  the  commission  of  the  offence,  and  not  after. 

Sect.  S.  If  any  action,  suit,  bill^  complaint,  information,  or  indictment, 
for  any  crime  or  misdemeanor,  other  than  arson  and  murder,  shall  be 
brought,  had,,  commenced,  or  prosecuted,  after  the  time  limited  by  the  two 
preceding  sections,  such  proceedings  shall  be  void  and  of  no  effect. 

Sect.  4.  All  actions  and  suits,  upon  any  statute,  for  any  penalty  or  for- 
feiture, given  in  whole  or  in  part  to  any  person  who  will  prosecute  for  the 
same,  shall  be  commenced  within  one  year  after  the  offence  was  committed, 
and  not  after. 

Sect.  5.  If  the  penalty  is  given  in  whole  or  in  part  to  the  State,  or  to 
any  county  or  town,  or  to  the  treasury  thereof,  a  suit  therefor  may  be  com- 
menced by  or  in  behalf  of  the  State,  county,  town,  or  treasury,  at  any  time 
within  two  years  after  the  offence  was  committed,  and  not  afterwards. 

Sect.  6.  All  actions,  upon  any  statute,  for  any  penalty  or  forfeiture, 
given  in  whole  or  in  part  to  the  party  aggrieved,  shall  be  commenced 
within  four  years  after  the  offence  was  committed,  and  not  after. 

Sect.  7.  The  six  preceding  sections  shall  not  apply  to  any  bill,  com- 
plaint, information,  indictment,  or  action,  which  is  or  shall  be  limited  by 
any  statute,  to  be  brought,  had,  commenced,  or  prosecuted  within  a  shorter 
or  longer  time  than  is  prescribed  in  these  six  sections ;  but  such  bill,  com- 
plaint, information,  indictment,  or  other  suit  shall  be  brought  and  prose- 
cuted within  the  time  that  may  be  limited  by  such  statute. 

Sect.  8.  When  any  bill,  complaint,  information,  or  indictment  shall  be 
exhibited  in  any  of  the  cases  mentioned  in  this  chapter,  the  clerk  of  the 


Xlii  APPENDIX. 

court,  or  ma^strate,  to  whom  it  shall  be  exhibited,  shall,  at  the  time  of 
exhibiting,  make  a  minute  thereon,  in  writing,  under  his  official  signature, 
of  the  true  day,  month,  and  year,  when  the  same  was  exhibited. 

Sect.  9.   When  any  action  shall  be  commenced,  in  any  of  the  cases 
mentioned  in  this  chapter,  the  clerk  or  magistrate,  signing  the  writ, 
[*xli]  shall  *enter  upon  it  a  true  minute  of  the  day,  month,  and  year, 
when  the  same  was  signed. 

Sect.  10.  Every  bill,  complaint,  information,  indictment,  or  writ,  on 
which  a  minute  of  the  day,  month,  and  year  shall  not  be  made,  as  provided 
by  the  two  preceding  sections,  shall,  on  motion,  be  dismissed. 

Sect.  11.  None  of  the  provisions  of  this  chapter  shall  apply  to  suits 
against  moneyed  corporations,  or  against  the  directors  or  stockholders 
thereof,  to  recover  any  penalty  or  forfeiture  imposed,  or  to  enforce  any 
liability  created  by  the  act  of  incorporation  or  any  other  law ;  but  all  such 
suits  shall  be  brought  within  six  years  after  the  discovery,  by  the  aggrieved 
party,  of  the  facts  upon  which  such  penalty  or  forfeiture  attached,  or  by 
which  such  liability  was  created. 


Heal  and  Personal  Actions  and  RigkU  of  Entry,     (Revised  Statutes^ 

Oh.  58.) 

Section  1.  No  action  for  the  recovery  of  any  lands,  or  for  the  recovery 
of  the  possession  thereof,  shall  be  maintained,  unless  such  action  is  com- 
menced within  fifteen  years  next  after  the  cause  of  action  first  accrued  to 
the  plaintiff,  or  those  under  whom  he  claims. 

Sect.  2.  No  person  having  right  or  title  of  entry  into  houses  or  lands 
shall  thereinto  enter,  but  within  fifteen  years  next  afler  such  right  of  entry 
shall  accrue. 

Sect.  3.  The  right  of  any  person  to  the  possession  of  any  real  estate 
shall  not  be  impaired  or  affected,  by  a  descent  being  hereafter  cast  in  con- 
sequence of  the  death  of  any  person  in  possession  of  such  estate. 

Skct.  4.  The  first  two  sections  of  this  chapter,  so  far  as  they  relate  to 
or  affect  lands  granted,  given,  sequestered,  or  appropriated  to  any  public, 
pious,  or  charitable  use,  shall  take  effect  from  and  after  the  first  day  of 
January,  in  the  year  of  our  Lord  eighteen  hundred  and  forty-two,  and, 
until  that  day,  the  laws  now  in  force  relating  to  such  lands  shall  continue 
in  operation. 

Sect.  5.  The  following  actions  shall  be  commenced  vrithin  six  years 
next  after  the  cause  of  action  accrued,  and  not  after :  — 

First.  AU  actions  of  debt  founded  upon  any  contract,  obligation,  or 
liability,  not  under  seal,  excepting  such  as  are  brought  upon  the  judgment; 
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or  decree  of  some  court  of  record  of  the  United  States,  or  of  this  or  some 
other  State : 

Second.  All  actions  upon  judgments  rendered  in  any  court  not  being  a 
court  of  record : 

Third.  All  actions  of  debt  for  arrearages  of  rent : 

Fourth.  All  actions  of  account,  assumpsit,  or  on  the  case,  founded  on 
any  contract  or  liability,  express  or  implied : 

jF^JVl  All  actions  of  trespass  upon  land : 

*  Sixth.  All  actions  of  replevin,  and  all  other  actions  for  taking,  [  *  xlii  ] 
detaining,  or  injuring  goods  or  chattels  : 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous 
words,  and  for  libels. 

Sect.  6.  All  actions  for  assault  and  battery,  and  for  false  imprisonment, 
shall  be  commenced  within  three  years  next  after  the  cause  of  action  shall 
accrue,  and  not  afterwards. 

Sect.  7.  All  actions  for  slanderous  words,  and  for  libels,  shall  be  com- 
menced within  two  years  next  after  the  cause  of  action  shall  accrue,  and 
not  after. 

Sect.  8.  All  actions  against  sheriffs,  for  the  misconduct  or  negligence 
of  their  deputies,  shall  be  commenced  within  four  years  next  after  the 
cause  of  action  shall  accrue,  and  not  afterwards. 

Sect.  9.  None  of  the  foregoing  provisions  shall  apply  to  any  action 
brought  upon  a  promissory  note,  which  is  signed  in  the  presence  of  an  at* 
testing  witness,  but  the  action  in  such  case  shall  be  commenced  within  four- 
teen years  next  after  the  cause  of  action  shall  accrue  thereon,  and  not 
afterwards. 

Sect.  10.  All  actions  of  debt,  or  scire  facias  on  judgment  shall  be 
brought  within  eight  years  next  afler  the  rendition  of  such  judgment,  and 
all  actions  of  debt  on  specialties  within  eight  years  after  the  cause  of  action 
accrued,  and  not  afterwards. 

Sect.  11.  All  actions  of  covenant,  other  than  the  covenants  of  warranty, 
and  seisin,  contained  in  deeds  of  conveyance  of  lands,  shall  be  brought 
within  eight  years  next  afler  the  cause  of  action  shall  accrue,  and  not 
after. 

Sect.  12.  All  actions  of  covenant,  brought  on  any  covenant  of  warranty, 
contained  in  any  deed  of  conveyance  of  land,  shall  be  brought  within 
eight  years  next  after  there  shall  have  been  a  final  decision  against  the 
title  of  the  covenantor  in  such  deed ;  and  all  actions  of  covenant,  brought 
on  any  covenant  of  seisin,  contained  in  any  such  deed,  shall  be  brought 
within  fifleen  years  next  after  the  cause  of  action  shall  accrue,  and  not 
after. 

Sect.  13.  When  any  person  shall  be  disabled  to  prosecute  an  action  in 
the  courts  of  this  State,  by  reason  of  his  being  an  alien,  subject  or  citizen 
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of  any  country  at  war  with  the  United  States,  the  time  of  the  continuance 
of  such  war  shall  not  be  deemed  anj  part  of  the  respective  periods,  herein 
limited  for  the  commencement  of  any  of  the  actions  before  mentioned. 

Sect.  14.  If,  at  the  time  when  any  cause  of  action  of  a  personal  nature, 
mentioned  in  this  chapter,  shall  accrue  against  any  person,  he  shall  be  out 
of  the  State,  the  action  may  be  commenced,  within  the  time  herem  limited 
therefor,  after  such  person  shall  come  into  the  State ;  and  if,  afler  any 
cause  of  action  shall  have  accrued,  and  before  the  statute  has  run,  the  per- 
son against  whom  it  has  accrued  shall  be  absent  from  and  reside  out  of  the 
State,  and  shall  not  have  known  property  within  this  State,  which 
[*xliii]  could,  by  *the  common  and  ordinary  process  of  law,  be  attached, 
the  time  of  his  absence  shall  not  be  taken  as  any  part  of  the  time 
limited  for  the  commencement  of  the  action. 

Sect.  15.  If  any  person,  entitled  to  bring  any  of  the  actions,  before 
mentioned  in  this  chapter,  or  liable  to  any  such  action,  shall  die  before  the 
expiration  of  the  time  herein  limited  therefor,  or  within  thirty  days  after 
the  expiration  of  the  said  time,  and  if  the  cause  of  action  does  by  law 
survive,  the  action  may  be  commenced,  by  the  executor  or  administrator, 
within  two  years  after  such  death,  or  against  the  administrator  or  executor  of 
the  deceased  person,  or  the  same  may  be  presented  to  the  commissioners 
on  said  estate,  as  the  case  may  be,  at  any  time  within  two  years  afler  the 
grant  of  letters  testamentary  or  of  administration,  and  not  afterwards,  if 
barred  by  the  provisions  of  this  chapter ;  provided,  however,  if  the  com- 
missioners on  such  estate  are  required  to  make  their  report  to  the  Probate 
Court  before  the  expiration  of  said  two  years,  the  claim  against  the  de- 
ceased shall  be  presented  to  the  commissioners  within  the  time  allowed 
other  creditors  to  present  their  claims. 

Sect.  IC.  If,  in  any  action  duly  commenced  within  the  time  in  this 
chapter  limited  and  allowed  therefor,  the  writ  shall  fail  of  a  sufficient  ser- 
vice, or  return,  by  any  unavoidable  accident,  or  by  any  default  or  neglect 
of  the  officer  to  whom  it  is  committed,  or  if  the  writ  shall  be  abated,  or 
the  action  otherwise  defeated  or  avoided,  by  the  death  of  any  party  thereto, 
or  for  any  matter  of  form,  or  if  after  a  verdict  for  the  plaintiff,  the  judg- 
ment shall  be  arrested,  or  if  a  judgment  for  the  plaintiff  shall  be  reversed 
on  a  writ  of  error,  or  on  exceptions,  the  plaintiff  may  commence  a  new 
action  for  the  same  cause,  at  any  time  within  one  year  afler  the  abatement 
or  other  determination  of  the  original  suit,  or  after  the  reversal  of  the 
judgment  therein  ;  and  if  the  cause  of  action  does  by  law  survive,  his  ex- 
ecutor or  administrator  may,  in  case  of  his  death,  commence  such  new 
action  within  the  said  one  year ;  or,  if  no  executor  or  administrator  be  ap- 
pointed within  that  time,  then  within  one  year  after  letters  testamentary  or 
of  administration  shall  have  been  granted  to  him. 

Sect.  17.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by 
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an  injunction  of  anj  court  of  equity,  the  time,  during  which  such  injunc- 
tion shall  be  in  force,  shall  not  be  deemed  any  portion  of  the  time  in  this 
chapter  limited,  for  the  commencement  of  such  suit. 

Sect.  18.  If  any  person,  entitled  to  bring  any  action  in  this  chapter 
specified,  shall,  at  the  time  when  the  cause  of  action  accrues,  be  a  minor  or 
a  married  woman,  insane,  or  imprisoned,  such  person  may  bring  the  said 
action,  within  the  times  in  this  chapter  respectively  limited,  after  the  dis- 
ability shall  be  removed. 

Sect.  19.  None  of  the  provisions  of  this  chapter  shall  apply  to  suits, 
brought  to  enforce  payment  on  bills,  notes,  or  other  evidences  of  debt,  issued 
by  moneyed  corporations. 

*  Sect.  20.   AH  the  provisions  of  this  chapter  shall  apply  to  the  [*xliv] 
case  of  a  debt  or  contract,  alleged  by  way  of  set-off;  and  the  time  . 
of  limitation  of  such  debt  shall  be  computed  in  like  manner  as  if  an  action 
had  been  commenced  therefor,  at  the  time  when  the  plaintiff's  action  was 
commenced. 

Sect.  21.  The  limitations,  herein  before  prescribed  for  the  commence- 
ment of  actions,  shall  apply  to  the  same  actions,  when  brought  in  the  name 
of  the  State,  or  in  the  name  of  any  officer,  or  otherwise,  for  the  benefit  of 
the  State,  in  the  same  manner  as  to  actions  brought  by  citizens. 

Sect.  22.  In  actions  of  debt,  or  upon  the  case,  founded  on  any  contract, 
no  acknowledgment  or  promise  shall  be  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  case  out  of  the  provisions  of  this  chapter,  or 
to  deprive  any  party  of  the  benefit  thereof,  unless  such  acknowledgment  or 
promise  be  made  or  contained  by  or  in  some  writing,  signed  by  the  party 
chargeable  thereby. 

Sect.  23.  If  there  are  two  or  more  joint  contractors,  or  joint  executors 
or  administrators  of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as 
to  be  chargeable  by  reason  only  of  any  acknowledgment  or  promise,  made 
or  signed  by  any  other  or  others  of  them. 

Sect.  24.  In  actions  commenced  against  two  or  more  joint  contractors, 
or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear 
on  the  trial,  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of 
this  chapter,  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  re- 
cover against  any  other  or  others  of  them,  by  virtue  of  a  new  acknowledg- 
ment or  promise  or  otherwise,  judgment  shall  be  given  for  the  plaintiff,  as 
to  any  of  the  defendants,  against  whom  he  is  entitied  to  recover,  and  for 
the  other  defendant  or  defendants  against  the  plaintiff. 

Sect.  25.  If,  in  any  action  on  contract,  the  defendant  shall  plead  in 
abatement,  that  any  other  person  ought  to  have  been  joinUy  sued,  and 
issue  be  joined  on  that  plea,  and  it  shall  appear  on  the  trial,,  that  the  action 
was,  by  reason  of  the  provisions  of  this  chapter,  barred  against  the  person 
80  named  in  the  plea,  the  said  issue  shall  be  found  for  the  plaintiff. 
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Sect.  26.  Nothing  contained  in  the  four  preceding  sections  shall  alter, 
take  awaj,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest, 
made  bj  any  person. 

Sect.  27.  If  there  are  two  or  more  joint  contractors  or  joint  executors 
or  administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefits 
of  the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of 
any  payment,  made  by  any  other  or  others  of  them. 

Sect.  28.  None  of  the  provisions  of  this  chapter,  respecting  the  ac* 
knowledgment  of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  any 
such  acknowledgment  or  promise,  made  before  the  first  day  of  January,  in 
the  year  of  our  Lord,  eighteen  hundred  and  forty-two,  but  every  such  last- 
mentioned  acknowledgment  or  promise,  although  not  made  in  writing,  shall 
have  the  same  effect  as  if  no  provisions,  relating  thereto,  had  been  herein 

contained. 
[*x1y]  *Sect.  29.  The  provisions  of  this  chapter,  which  alter  or  vary 
the  law,  now  in  force  relative  to  the  limitation  of  actions,  shall  not 
apply  to  any  case,  where  the  cause  of  action  accrues  before  this  chapter 
shall  take  effect  and  go  into  operation ;  and  in  all  cases,  where  the  cause 
of  action  accrues  before  this  chapter  takes  effect,  the  laws  now  in  force, 
limiting  the  time  for  the  commencement  of  suits  thereon,  shall  continue  in 
operation. 


NEW  hahpshibe: 

Of  Actions,     {Revised  Statutes,  Ch.  180.) 

Section  1.  All  personal  or  transitory  actions,  where  both  parties  are 
inhabitants  ot  this  State,  may  be  commenced  in  the  county  where  either  of 
the  parties  to  the  writ  may  be  an  inhabitant,  and  not  elsewhere. 

Sect.  2.  Actions  of  scire  facias,  upon  any  judgment  or  other  proceed- 
ing before  a  justice,  may  be  commenced  in  the  Court  of  Common  Pleas, 
where  the  amount  of  the  judgment,  or  other  demand  claimed,  including 
costs  and  interest,  shall  exceed  thirteen  dollars  and  thirty-three  cents. 

Sect.  3.  An  action  of  debt  may  be  maintained,  if  commenced  within 
six  years,  upon  any  judgment  upon  which  an  execution  has  been  issued  and 
returned  satisfied,  where  it  shall  appear  that  the  property  levied  or  ex- 
tended upon  was  not  liable  to  be  so  levied  or  extended  upon,  for  the 
amount  equitably  due,  and  costs  of  levying,  and  such  levy  shaU  not  be  a 
discharge  of  such  debt  for  any  purpose. 

Sect.  4.  Any  copartner  or  joint-owner  may  maintain  an  action  of  as- 
sumpsit against  one  or  more  of  his  copartners  or  joint-owners,  to  recover 
his  just  share  of  any  goods  or  chattels,  choses  in  action,  or  the  proceeds 
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thereof  received  bj  such  copartners  or  joint-owners,  and  not  accounted  for, 
delivered,  paid,  or  otherwise  settled  for  on  demand. 

Sect,  5.  Any  cotenant  of  real  estate  may  recover  by  action  of  as- 
sumpsit against  one  or  more  of  his  cotenants,  his  just  share  of  the  value  of 
any  trees  destroyed,  or  cut  or  carried  away  by  such  cotenant,  which  were 
standing,  lying,  or  growing  on  such  real  estate,  or  of  any  other  property 
attached  thereto  and  destroyed,  severed,  or  carried  away  by  such  cotenant. 

Seot.  6.  If  any  cotenant  of  any  real  estate  shall  hold  the  exclusive 
possession  and  income  thereof,  against  the  will  and  without  the  consent  of 
his  cotenant,  the  cotenant  so  excluded  may,  in  an  action  of  as- 
sumpsit, recover  *  of  the  person  holding  such  possession,  the  full  [*  xlvi] 
amount  of  all  damages  he  may  have  sustained  thereby. 

Sect.  7.  No  action  shall  be  maintained  upon  any  contract  of  the  sale^f 
lands,  unless  the  agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  thereof,  is  in  writing  and  signed  by  the  parties  to  be 
charged  therewith,  or  by  some  other  person  thereunto  lawfully  authorized 
by  writing. 

Sect.  8.  No  action  shall  be  brought  in  the  following  cases :  — 

First.  To  charge  any  executor  or  administrator  upon  any  special  prom- 
ise to  answer  damages  out  of  his  own  estate ; 

Second,  To  charge  any  person  upon  any  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person  ; 

Third,  To  charge  any  person  upon  an  agreement  made  upon  considera- 
tion of  marriage ; 

Fourth,  To  charge  any  person  upon  any  agreement  that  is  not  to  be  per- 
formed within  one  year  from  the  time  of  making  it : 

Unless  such  promise  or  agreement,  or  some  memorandum  or  note  there- 
of, is  in  writing  and  signed  by  the  party  to  be  charged  therewith,  or  by 
some  person  thereunto  by  him  lawfully  authorized. 

Sect.  9.  No  action  shall  be  brought  upon  any  contract  for  the  sale  of 
any  goods,  wares,  or  merchandise  for  the  price  of  thirty-three  dollars  or 
upwards,  and  no  such  contract  shall  be  valid  unless  the  buyer  shall  accept 
part  of  the  property  so  sold  and  actually  receive  the  same,  or  give  some- 
thing in  earnest  to  bind  the  bargain,  or  in  part  payment,  or  unless  some 
note  or  memorandum  in  writing  of  the  said  bargain  to  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their  agents  thereunto 
lawfully  authorized. 

Sect.  10.  No  bill  of  exchange,  negotiable  promissory  note,  order  or 
draft,  except  such  as  are  payable  on  demand,  shall  be  payable  until  days  of 
grace  have  been  allowed  thereon,  unless  it  appear  in  the  instrument  that 
it  was  the  intention  of  the  parties  that  days  of  grace  should  not  be  al- 
lowed. 

Sect.  11.  If  any  person  shall  be  compelled  to  pay  any  sum  of  money, 
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OD  account  of  the  escape  of  anj  prisonery  he  maj  maintain  an  action  there- 
for against  such  prisoner  and  all  persons  aiding  such  escape. 

Sect.  12.  An  action  upon  the  case,  and  no  other,  shall  be  commenced 
against  any  sheriff,  deputy  sheriff,  coroner,  or  other  officer  for  any  damages 
arising  from  any  default  or  misconduct  in  his  office. 


Of  Suits.     (Revised  Statutes,  Oh.  181.) 

Section  1.  No  action  for  the  recovery  of  any  real  estate  shall  be 
maintained,  unless  such  action  is  brought  within  twenty  years  afler 
[*xlvii]  the  right  *  first  accrued  to  the  plaintiff  or  to  any  person  under 
whom  he  claims,  to  commence  an  action  for  the  recovery  thereof. 

Sect.  2.  If  the  person  first  entitled  to  maintain  an  action  for  the  re- 
covery of  such  real  estate,  was  within  the  age  of  twenty-one  years,  a  mar- 
ried woman,  or  insane,  at  the  time  such  right  accrued,  such  action  may  be 
commenced  within  five  years  after  such  disability  is  removed. 

Sect.  3.  Actions  for  words  and  for  any  assault,  battery,  wounding,  or 
imprisonment,  shall  be  brought  within  two  years  after  the  cause  of  action 
accrued,  and  not  afterwards. 

Sect.  4.  All  other  personal  actions  shall  be  brought  within  six  years 
after  the  cause  of  action  accrued,  and  not  afterwards. 

Sect.  5.  Actions  of  debt,  founded  upon  any  judgment  or  recognizance, 
or  upon  any  contract  under  seal,  may  be  brought  within  twenty  years  after 
the  cause  of  action  accrued,  and  not  afterwards. 

Sect.  6.  Actions  upon  notes  secured  by  mortgage  may  be  brought  so 
long  as  the  pliuntiff  is  entitled  to  commence  any  action  upon  the  mort- 
gage. 

Sect.  7.  Writs  of  error  may  be  commenced  within  three  years  after 
judgment  rendered,  and  not  afterwards. 

Sect.  8.  Any  infant,  married  woman,  or  insane  person,  may  commence 
either  of  the  personal  actions  aforesaid,  within  two  years  after  such  disa- 
bility is  removed. 

Sect.  9.  If  the  defendant,  at  the  time  of  the  cause  of  action  accrued,  or 
afterwards,  was  absent  from  and  residing  out  of  the  State,  the  time  of  such 
absence  shall  be  excluded  in  the  computation  of  the  several  times  before 
limited  for  the  commencement  of  personal  actions. 

Sect.  10.  If  judgment  shall  be  rendered  against  the  plaintiff  in  any 
action  commenced  within  the  times  before  limited,  or  upon  any  writ  of 
error  brought  thereon,  he  may  conmience  a  new  action  thereon  within  one 
year  thereafter,  in  case  his  right  of  action  is  not  barred  by  such  judgment. 

Sect.  11.  The  provisions  of  this  chapter  shall  not  apply  to  any  case 
in  which,  by  any  statute,  different  time  is  limited. 
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EecU  Actions,     {Revised  iSkatutes,  Ch,  112.) 

Section  1.   No  person  shall  commence  an  action  for  the  recoyery  of  any 
lands,  nor  shall  make  an  entry  thereupon,  unless  within  twenty  years 
after  the  right  to  make  such  entry  or  bring  such  action  first  ac- 
crued, or  *  within  twenty  years  after  he,  or  those  ftK>m,  by,  or  [*  xlviii] 
under  whom  he  claims,  shall  have  been  seized  or  possessed  of  the 
premises,  except  as  is  hereinafter  provided. 

Sect.  2.  If  such  right  or  title  first  accrued  to  any  ancestor  or  predeces- 
sor of  the  person  who  brings  the  action  or  makes  the  entry,  or  to  any  other 
person  from,  by,  or  under  whom  he  claims,  the  said  twenty  years  shall  be 
computed  from  the  time  when  the  right  or  title  so  first  accrued  to  such  an- 
cestor, predecessor,  or  other  person. 

Sect.  3.   In  the  construction  of  this  chapter,  the  right  to  make  an  entry . 
or  bring  an  action  to  recover  land  shall  be  deemed  to  have  first  accrued  at 
the  times  respectively  hereinafter  mentioned,  that  is  to  say : 

IHrst.  When  any  person  shall  be  disseised,  his  right  of  entry  or  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  such  disseisin ; 

Secondly,  When  he  claims  as  heir  or  devisee  of  one  who  died  seised, 
his  right  shall  be  deemed  to  have  accrued,  at  the  time  of  such  death,  unless 
there  is  a  tenancy  by  the  curtesy,  or  other  estate,  intervening  after  the 
death  of  such  ancestor  or  devisor,  in  which  case,  his  right  shall  be  deemed 
to  accrue  when  such  intermediate  estate  shall  expire,  or  when  it  would 
have  expired  by  its  own  limitation ; 

Thtrdh/,  When  there  is  such  an  intermediate  estate,  and  in  all  other 
cases,  when  the  party  claims  by  force  of  any  remainder  or  reversion,  his 
right,  so  far  as  it  is  affected  by  the  limitation  herein  prescribed,  shall  be 
deemed  to  accrue  when  the  intermediate  or  precedent  estate  would  have 
expired  by  its  own  limitation,  notwithstanding  any  forfeiture  thereof,  for 
which  he  might  have  entered  at  an  earlier  time ; 

Fourthly,  The  preceding  clause  shall  not  prevent  any  person  from  en- 
tering, when  entitled  to  do  so  by  reason  of  any  forfeiture,  or  breach  of 
condition,  but  if  he  claims  under  such  a  title,  his  right  shall  be  deemed  to 
have  accrued  when  the  forfeiture  was  incurred,  or  the  condition  was 
broken ; 

Fifthly,  In  all  cases  not  otherwise  specially  provided  for,  the  right  shall 
be  deemed  to  have  accrued  when  the  claimant,  or  the  person  under  whom 
he  claims,  first  became  entitled  to  the  possession  of  the  premises  under  the 
title  upon  which  the  entry  or  the  action  is  founded. 

Sect.  4.  If  any  minister,  or  other  sole  corporation,  shall  be  disseised, 
any  of  his  successors  may  enter  upon  the  premises,  or  may  bring  an  action 
for  the  recovery  thereof,  at  any  time  within  five  years  after  the  death, 
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resignation,  or  removal  of  the  person  so  disseised,  notwithstanding  the 
twenty  years  after  sach  disseisin  shall  have  expired. 

Sect.  5.  If,  at  the  time  when  such  right  of  entry  or  of  action  upon  or 
for  any  lands  shall  first  accrue  as  aforesaid,  the  person  entitled  to  such 
entry  or  action  shall  he  within  the  age  of  twenty-one  years,  or  a  married 
woman,  insane,  imprisoned,  or  absent  from  the  United  States,  such  person, 
or  any  one  claiming  from,  by,  or  under  him,  may  make  the  entry 
[*  xlix*]  or  *  bring  the  action  at  any  time  within  ten  years  aft«r  such  dis- 
ability shall  be  removed,  notwithstanding  the  twenty  years  before 
limited  in  .that  behalf  shall  have  expired. 

Sect.  6.  If  the  person  first  entitled  to  make  such  entiy,  or  bring  such 
action,  shall  die  during  the  continuance  of  any  of  the  disabilities  mentioned 
in  the  preceding  section,  and  no  determination  or  judgment  shall  have  been 
had  of  or  upon  the  title,  right,  or  action,  which  accrued  to  him,  the  entry 
may  be  made,  or  the  action  brought  by  his  heirs,  or  any  other  person 
claiming  from,  by,  or  under  him,  at  any  time  within  ten  years  after  his 
death,  notwithstanding  the  said  twenty  years  shall  have  expired. 

Sect.  7.  If,  at  the  time  when  such  right  of  entry  or  of  action  shall 
first  accrue,  the  person  entitled  thereto  shall  be  under  any  of  the  dis- 
abilities before  mentioned,  and  shall  die  without  having  recovered  the 
premises,  no  further  time  for  making  such  entry  or  bringing  such  action, 
beyond  what  is  hereinbefore  prescribed,  shall  be  allowed,  by  reason  of  the 
disability  of  any  other  person. 

Sect.  8.  No  person  shall  be  deemed  to  have  been  in  possession  of  any 
lands,  within  the  meaning  of  this  chapter,  merely  by  reason  of  having 
made  an  entry  thereon,  unless  he  shall  have  continued  in  open  and  peace- 
able possession,  of  the  premises,  for  the  space  of  one  year  next  after  such 
entry,  or  unless  an  action  shall  be  commenced  upon  such  entry  and  seisin, 
within  one  year  after  he  shall  be  ousted  or  dispossessed  of  the  premises. 

Sect.  9.  When  the  rigfit  of  entry,  or  of  action  of  a  tenant  in  tail,  or  of 
a  person  entitled  to  a  remainder  in  tail,  is  barred  by  force  of  this  chapter, 
the  estate  tail,  and  all  remainders  and  reversions  expectant  thereon,  shall 
be  also  barred,  as  fully  as  they  might  have  been  by  a  conveyance  made 
by  the  tenant  in  tail,  in  the  manner  provided  in  the  fifty-ninth  chapter. 

Sect.  10.  When  any  person,  entitled  to  recover  land  as  a  tenant  in  tail, 
or  a  remainder-man  in  tail,  shall  die  before  the  expiration  of  the  period 
hereinbefore  limited  for  making  an  entry  or  bringing  an  action  therefor, 
no  person  claiming  any  estate,  which  the  tenant  in  tail  or  remainder-man 
might  have  barred,  shall  make  an  entry  or  bring  an  action  to  recover  such 
land,  but  within  the  period  during  which  the  tenant  in  tail  or  remainder- 
man, if  he  had  so  long  lived,  might  have  made  such  entry  or  brought  such 
action. 

Sect.  11.   The  limitations  hereinbefore  prescribed,  as  to  the  time  within 
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which  an  action  may  be  brought  to  recover  anj  land,  shall  take  effect  from 
and  after  the  thirty-first  day  of  December,  in  the  year  of  our  Lord 
eighteen  hundred  and  thirty-nine ;  and  if  any  person  who  shall  then  be  en- 
titled to  bring  any  real  action,  which  is  to  be  abolished  after  that  day,  shall 
then  be  within  the  age  of  twenty-one  years,  a  married  woman,  insane,  im- 
prisoned, or  without  the  limits  of  the  United  States,  the  action  may 
be  *  brought  at  any  time  within  five  years  after  the  disability  shall  [  *  1  ] 
cease,  or  after  the  death  of  the  person  so  disabled  ;  provided,  that 
no  such  action  shall  be  maintained,  after  it  would  have  been  barred  by  the 
statutes  of  limitation,  in  force  at  and  immediately  before  the  time  when 
this  chapter  shall  become  a  law. 

Sect.  12.  No  suit  for  the  recovery  of  any  lands  shall  be  commenced  by 
or  in  behalf  of  the  commonwealth,  unless  within  twenty  years  after  the 
right  or  title  of  the  commonwealth  thereo  first  accrued,  or  within  twenty 
years  after  the  commonwealth,  or  those  from  or  through  whom  they  claim 
shall  have  been  seised  or  possessed  of  the  premises. 

Sect.  18.  No  descent  or  discontinuance,  which  may  hereafter  occur, 
shall  take  away  or  defeat  any  right  of  entry,  or  of  action,  for  the  recovery 
of  real  estate. 

Sect.  14.  When  a  notice  shall  be  given,  to  prevent  the  acquisition  of  a 
right  or  privilege  of  way,  air,  or  light,  as  provided  in  the  sixtieth  chapter, 
such  notice  shall  be  considered  so  far  a  disturbance  of  the  right  in  ques- 
tion, as  to  enable  the  party  claiming  such  right  to  bring  an  action  on  the 
case,  as  for  a  nuisance  or  disturbance,  for  the  purpose  of  trying  the  right ; 
and  if  the  plaintiff  in  such  action  shall  prevail,  he  shall  be  entitled  to  full 
costs,  although  he  should  recover  only  nominal  damages. 

Sect.  15.  If  any  action  of  which  the  commencement  is  limited  by  this 
chapter,  shall  be  abated  by  the  death  of  any  party  thereto,  or  if,  after  ver- 
dict for  the  demandant  or  plaintiff,  the  judgment  shall  be  arrested,  or  if 
judgment  in  any  such  action  be  given  for  the  demandant  or  plaintiff,  and 
the  judgment  shall  be  reversed  for  error  therein,  the  demandant  or  plain- 
tiff, or  any  person  claiming  from,  by,  or  under  him,  may  bring  a  new  ac- 
tion for  the  same  cause,  at  any  time  within  one  year  after  the  determina- 
tion of  the  original  action,  or  after  the  reversal  of  the  judgment  therein. 


PersoncU  Actions,     {Revised  StattUes,  Ch.  120.) 

Section  1.  The  following  actions  shall  be  commenced  within  six  years 
next  afler  the  cause  of  action  shall  accrue,  and  not  afterwards :  — 

First,  All  actions  of  debt,  founded  upon  any  contract,  or  liability  not 
under  seal,  except  such  as  are  brought  upon  the  judgment  of  decree  of 
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some  court  of  record  of  the  United  States,  or  of  this,  or  some  other  of  the 
United  States ; 

Secondly,  All  actions  upon  judgments  rendered  in  any  court,  not  being 
a  court  of  record  ; 

Thirdly.  All  actions  for  arrears  of  rent ; 
[  *  11  ]      *  FourMy,   All  actions  of  assumpsit,  or  upon  the  case,  not  founded 
on  any  contract  or  liability,  express  or  implied  ; 

FiftMy,  All  actions  for  waste  and  for  trespass  upon  land ; 

Sixthly.  All  actions  of  replevin,  and  all  other  actions  for  taking,  detain- 
ing, or  injuring  goods  or  chattels  ; 

Seventhly.  All  other  actions  on  the  case,  except  actions  for  slanderous 
words,  and  for  libels. 

Sect.  2.  All  actions  for  assault  and  battery,  and  for  false  imprison- 
ment, and  all  actions  for  slanderous  words  and  for  libels,  shall  be  com- 
menced within  two  years  next  after  the  cause  of  action  shall  accrue,  and 
not  afterwards. 

Sect.  3.  All  actions  against  sherijQTs,  for  the  misconduct  or  negligence 
of  their  deputies,  shall  be  commenced  within  four  years  next  after  the 
cause  of  action  shall  accrue,  and  not  afterwards. 

Sect.  4.  None  of  the  foregoing  provisions  shall  apply  to  any  action 
brought  upon  a  promissory  note,  which  is  signed  in  the  presence  of  an  at- 
testing witness,  provided  the  action  be  brought  by  the  original  payee,  or 
by  his  executor  or  administrator,  nor  to  an  action  brought  upon  any  bills, 
notes,  or  other  evidences  of  debt,  issued  by  any  bank. 

Sect.  5.  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the 
balance  due  upon  a  mutual  and  open  account  current,  the  cause  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in 
such  account. 

Sect.  6.  If  any  person,  entitled  to  bring  any  of  the  actions  before 
mentioned  in  this  chapter  shall  at  the  time  the  cause  of  action  accrues  be 
within  the  age  of  twenty-one  years,  or  a  married  woman,  insane,  impris- 
oned, or  absent  from  the  United  States,  such  person  may  bring  the  said 
actions,  within  the  times  in  this  chapter  respectively  limited,  after  the  dis- 
ability shall  be  removed,  or  within  six  years  after  the  disability  mentioned 
in  the  preceding  section. 

Sect.  7.  All  personal  actions  on  any  contract,  not  limited  by  the  fore- 
going sections,  or  by  any  other  law  of  this  Commonwealth,  shall  be  brought 
within  twenty  years  after  the  accruing  of  the  cause  of  action. 

Sect.  8.  When  any  person  shall  be  disabled  to  prosecute  an  action  in 
the  courts  of  tliis  Commonwealth,  by  reason  of  his  being  an  alien,  subject, 
or  citizen  of  any  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  such  war  shall  not  be  deemed  any  part  of  the  respective 
periods  herein  limited,  for  the  commencement  of  any  of  the  actions  before 
mentioned. 
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Sect.  9.  If,  at  the  time  when  anj  cause  of  action,  mentioned  in  this 
chapter,  shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  the 
action  may  be  commenced  within  the  time  herein  limited  therefor,  afler 
such  person  shall  come  into  the  State ;  and  if,  after  any  cause  of  action 
shall  have  accrued,  the  person  against  whom  it  has  accrued  shall  be  absent 
from  and  reside  out  of  the  State,  the  time  of  his  absence  shall  not 
*  be  taken  as  any  part  of  the  time  limited  for  the  commencement  [*  lii] 
of  the  action. 

Sect.  10.  If  any  person,  entitled  to  bring  any  of  the  actions  before 
mentioned  in  this  chapter,  or  liable  to  any  such  action,  shall  die  before  the 
expiration  of  the  time  herein  limited  therefor,  or  within  thirty  days  after 
the  expiration  of  the  said  time,  and  if  the  cause  of  action  does  by  law 
survive,  the  action  may  be  commenced  by  or  against  the  executor  or  ad- 
ministrator of  the  deceased  person,  as  the  case  may  be,  at  any  time  within 
two  years  afler  the  grant  of  letters  testamentary  or  of  administration,  and 
not  afterwards,  if  barred  by  the  provisions  of  this  chapter. 

Sect.  11.  If,  in  any  action  duly  commenced,  within  the  time  in  this 
chapter  limited  and  allowed  therefor,  the  writ  shall  fail  of  a  sufficient  ser- 
vice or  return,  by  any  unavoidable  accident,  or  by  any  default  or  neglect 
of  the  officer  to  whom  it  is  committed,  or  if  the  writ  shall  be  abated,  or 
the  action  otherwise  avoided  or  defeated,  by  the  death  of  any  party  thereto, 
or  for  any  matter  of  form,  or  if  after  a  verdict  for  the  plaintiff  the  judg- 
ment shall  be  arrested,  or  if  a  judgment  for  the  plaintiff  shall  be  reversed 
on  a  writ  of  error,  the  plaintiff  may  conmience  a  new  action  for  the 
same  cause,  at  any  time  within  one  year  afler  the  abatement  or  other  de- 
termination of  the  original  suit,  or  after  the  reversal  of  the  judgment 
therein ;  and  if  the  cause  of  action  does  by  law  survive,  his  executor  or 
administrator  may,  in  case  of  his  death,  commence  such  new  action  within 
the  said  one  year. 

Sect.  12.  If  any  person,  who  is  liable  to  any  of  the  actions  mentioned 
in  this  chapter,  shall  fraudulently  conceal  the  cause  of  such  action  from  the 
knowledge  of  the  person  entitled  thereto,  the  action  may  be  commenced  at 
any  time  within  six  years  after  the  person  who  is  entitled  to  bring  the 
same,  shall  discover  that  he  has  such  cause  of  action,  and  not  after- 
wards. * 

Sect.  13.  In  actions  of  debt  or  upon  the  case,  founded  on  any  contract, 
no  acknowledgment  or  promise  shall  be  evidence  of  a  new  or  continuing 
contract,  whereby  to  take  any  cas^  out  of  the  operation  of  the  provisions 
of  this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  be  made  or  contained  by  or  in  some  writing, 
signed  by  the  party  chargeable  thereby. 

Sect.  14.  If  there  are  two  or  more  joint  contractors,  or  joint  executors 
or  administrators  of  any  contractor,  no  such  joint  contractor,  executor,  or 
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administrator  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as 
to  be  chargeable  by  reason  only  of  any  acknowledgment  or  promise,  made 
or  signed  by  any  other  or  others  of  them. 

Sect.  15.  In  actions  commenced  against  two  or  more  joint  contractors, 
or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on 
the  trial,  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of  this 
chapter,  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  re- 
[  *  liii  ]  cover  *  against  any  other  or  others  of  them,  by  virtue  of  a  new 
acknowledgment  or  promise,  or  otherwise,  judgment  shall  be  given 
for  the  plaintiff  as  to  any  of  the  defendants  against  whom  he  is  entitled  to 
recover,  and  for  the  other  defendant  or  defendants  against  the  plaintiff. 

Sect.  16.  If,  in  any  action  on  contract,  the  defendant  shall  plead  in 
abatement,  that  any  other  person  ought  to  have  been  jointly  sued,  and 
issue  be  joined  on  that  plea,  and  if  it  shall  appear  on  the  trial  that  the 
action  was,  by  reason  of  the  provisions  of  this  chapter,  barred  against 
the  person  so  named  in  the  plea,  the  said  issue  shall  be  found  for  the 
plaintiff. 

Sect.  1 7.  Nothing  contained  in  the  four  preceding  sections  shall  alter, 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest, 
made  by  any  person ;  but  no  indorsement  or  memorandum  of  any  such 
payment,  written  or  made  upon  any  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be 
made,  or  purport  to  be  made,  shall  be  deemed  sufficient  proof  of  the  pay- 
ment, so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of  this 
chapter. 

Sect.  18.  If  there  are  two  or  more  joint  contractors,  or  joint  executors 
or  administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit 
of  the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of 
any  payment,  made  by  any  other  or  others  of  them. 

Sect.  19.  All  the  provisions  of  this  chapter  shall  apply  to  the  case  of 
any  debt  or  contract,  alleged  by  way  of  set-off  on  the  part  of  a  defendant ; 
and  the  time  of  limitation  of  such  debt  shall  be  computed  in  like  manner 
as  if  ui  action  had  been  commenced  therefor,  at  the  time  when  the  plain- 
tiff's action  was  commenced. 

Sect.  20.  The  limitations  hereinbefore  prescribed,  for  the  commence- 
ment of  actions,  shall  apply  to  the  same  actions  when  brought  in  the  name 
of  the  Commonwealth,  or  in  the  name  of  any  officer,  or  otherwise,  for  the 
benefit  of  the  Ck>mmonwealth,  in  the  same  manner  as  to  actions  brought  by 
citizens. 

Sect.  21.  All  actions  and  suits,  for  any  penalty  or  forfeiture  on  any 
penal  statute,  brought  by  any  person  to  whom  the  penalty  or  forfeiture  is 
given  in  whole  or  in  part,  shall  be  commenced  within  one  year  next  afler 
the  offence  committed,  and  not  afterwards. 
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Sect.  22.  If  the  penalty  or  forfeiture  is  given  in  whole  or  in  part  to 
the  Commonwealth,  a  suit  therefor  may  he  commenced  hj  or  in  hehalf  of 
the  Commonwealth,  at  any  time  within  two  years  after  the  offence  com- 
mitted, and  not  afterwards. 

Sect.  28.  The  two  preceding  sections  shall  not  apply  to  any  suit  which 
is  or  shall  be  limited  by  any  statute,  to  be  brought  within  a  shorter  time 
than  is  prescribed  in  these  two  sections ;  but  such  suit  shall  be  brought 
within  the  time  that  may  be  limited  by  such  statute. 

*  Sect.  24.   Every  judgment  and  decree  in  any  court  of  record  [  *  liv  ] 
of  the  United  States,  or  of  this  or  any  other  State,  shall  be  pre- 
sumed to  be  paid  and  satisfied  at  the  expiration  of  twenty  years  after  the 
judgment  or  decree  was  rendered. 

Sect.  25.  None  of  the  provisions  of  this  chapter,  respecting  the  ac- 
knowledgment of  a  debt,  or  a  new  promise  to  pay  it,  shall  apply  to  any 
such  acknowledgment  or  promise,  made  before  the  first  day  of  October  in 
the  year  one  thousand  eight  hundred  and  thirty-four ;  but  every  such  last- 
mentioned  acknowledgment  or  promise,  although  not  made  in  writing, 
shall  have  the  same  effect  as  if  no  provision  relating  thereunto  had  been 
herein  contained. 
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Oivil  Actions  and  Criminal  Prosecutions.     (Revised  StatuteSy  Tit,  60.) 

Section  1.  No  person  shall,  at  any  time  hereafter,  make  entry  into 
any  lands  or  tenements,  but  within  fift;een  years  next  after  his  right  or  title 
shall  first  descend  or  accrue  to  the  same  ;  and'  every  such  person,  so  not 
entering,  and  his  heirs,  shall  be  utterly  disabled  to  make  such  entry  after- 
wards ;  and  no  such  entry  shall  be  sufiicient,  unless  an  action  shall  be  com- 
menced thereupon,  and  prosecuted  with  effect,  within  one  year  next  after 
the  making  thereof.  Provided,  nevertheless,  that  if  any  person  who  hath, 
or  shall  have,  such  right  or  title  of  entry  into  any  lands  or  tenements,  be, 
or  shall  be,  at  the  time  of  the  first  descending  or  accruing  of  the  said  right 
or  title,  within  the  age  of  twenty-one  years,  feme  covert,  non  compos 
mentis,  or  imprisoned,  then  such  person  and  his  heirs  may,  notwithstanding 
the  expiration  of  the  said  fifteen  years,  bring  such  action,  or  make  such 
entry  as  he  might  have  done  before  the  expiration  of  the  said  fifteen  years, 
so  as  such  person  shall,  within  five  years  next  after  full  age,  discoverture, 
coming  of  sound  mind,  enlargement  out  of  prison,  or  the  heirs  of  such 
person  shall,  within  five  years  after  the  death  of  such  person,  bring  such 
action,  or  make  such  entry,  and  take  benefit  of  the  same. 

Sect.  2.  No  action  shall  be  brought  on  any  bond,  or  writing  obligatory, 
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contract  under  seal,  or  promissory  note  not  negotiable,  but  within  seven* 
teen  years  next  after  an  action  on  the  same  shall  accrae.  Provided, 
nevertheless,  that  persons  legally  incapable  to  bring  an  action  on  sach 
bond,  or  writing,  at  the  accruing  of  the  right  of  action  thereon,  may  bring 
the  same  at  any  time  within  four  years  after  their  becoming  legally  capable 

to  bring  such  action. 
[  *  Iv  ]  *  Sect.  8.  No  action  of  account,  of  debt  on  book,  or  on  simple 
contract,  or  of  assumpsit,  founded  upon  implied  contract^  or  upon 
any  contract  in  writing,  not  under  seal,  except  promissory  notes  not  negotia- 
ble, shall  be  brought  but  within  six  years  next  after  the  right  of  action  shall 
accrue.  Provided,  nevertheless,  that  persons  legally  incapable  to  bring 
any  such  action  at  the  accruing  of  the  right  of  action,  may  bring  the  same  at 
any  time  within  three  years  after  their  becoming  legally  capable  to  bring 
such  action. 

Sect.  4.  No  action  of  trespass  on  the  case  shall  be  brought  but  within 
six  years  next  after  the  right  of  action  shall  accrue. 

Sect.  5.  No  action  founded  upon  any  express  contract  or  agreement^ 
other  than  actions  of  book  debt,  on  proper  subjects  thereof,  not  reduced  to 
writing,  or  some  note,  or  memorandum  thereof,  made  in  writing,  and 
signed  by  the  party  to  be  charged  therewith,  or  some  other  person  by  him 
lawfully  authorized ;  no  action  of  trespass,  and  no  action  upon  the  case  for 
words,  shall  be  brought  but  within  three  years  next  after  the  right  of  action 
shall  accrue. 

Sect.  6.  No  suit  or  action  for  any  forfeiture,  upon  any  penal  statute, 
shall  be  brought  by  any  person  or  persons  who  may  lawfully  sue  for  the 
same,  but  within  one  year  next  after  the  offence  committed. 

Sect.  7.  No  suit  or  action,  either  in  law  or  equity,  shall  be  brought 
against  any  sheriff's  deputy,  or  constable,  for  any  neglect  or  default  in  his 
office  and  duty,  but  within  two  years  next  after  the  right  of  action  shall 
accrue. 

Sect.  8.  If  in  any  of  the  said  suits  or  actions,  judgment  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the 
plaintiff,  and  ppon  matter  alleged  in  arrest  of  judgment,  the  judgment  be 
given  against  the  plaintiff,  that  he  take  nothing  by  his  writ,  declaration,  or 
bill ;  in  all  such  cases  the  party  plaintiff,  his  heirs,  executors,  or  adminis- 
trators, as  the  case  shall  require,  may  commence  a  new  suit  or  action,  at 
any  time  within  a  year  after  such  judgment  reversed,  or  such  judgment 
given  against  the  plaintiff.  And  in  computing  the  time  limited  in  the 
several  cases  aforesaid,  the  time  during  which  the  party  against  whom 
there  may  be  in  any  such  cause  of  action,  shall  be  without  this  State,  shall 
be  excluded  from  the  computation.  In  all  cases,  hereinbefore  specified, 
wherein  by  the  laws  of  this  State  hitherto  in  force,  no  time  is  limited  for 
the  bringing  of  said  actions,  or  a  longer  time  is  allowed  therefor,  than  the 
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time  herein  limited,  such  last-mentioned  time  sball  commence  on,  and  be 
computed  from,  the  first  day  of  June,  one  thousand  eight  hundred  and 
twenty-one. 

Sect.  9.  No  writ  of  error  shall  be  brought  for  the  reversal  of  any  judge- 
ment, af^er  the  expiration  of  three  years  from  the  time  of  rendering  such 
judgment 

Sect.  10.   No  petition  for  a  new  trial,  in  any  case  in  which 
final  judgment  hath  been,  orshall  have  been  rendered,  either  in  [  *  Ivi  ] 
chancery  *  or  at  law,  shall  be  brought,  but  within  three  years  next 
after  the  judgment  or  decree  complained  of  shall  have  been  rendered  or 
passed. 

Sect.  11.  No  person  shall  be  indicted,  informed  against,  complained  of, 
or  in  any  way  prosecuted,  before  any  court,  for  treason  against  this  State, 
or  for  any  crime  or  misdemeanor,  whereof  the  punishment  is,  or  may  be, 
imprisonment  in  Newgate  prison,  unless  the  indictment,  presentment,  or 
complaint  be  made  and  exhibited  within  three  years  next  after  the  ofience 
shall  have  been  committed :  nor  shall  any  person  be  indicted,  informed 
against,  complained  of,  or  in  any  way  prosecuted  before  any  court,  for  the 
breach  of  any  penal  law,  or  for  other  crime  or  misdemeanor,  excepting 
crimes  punishable  by  death,  or  imprisonment  in  Newgate  prison,  unless  the 
indictment,  presentment,  information,  or  complaint  be  made  and  exhibited 
within  one  year  next  after  the  offence  shall  have  been  committed.  Pro* 
vided,  that  any  action  or  prosecution,  proper  for  the  recovery  of  any  penalty 
incurred  by  the  breach  of  any  of  the  provisions  of  the  law  relating  to  the 
slave-trade,  or  concerning  Indian,  mulatto,  and  negro  servants  and  slaves, 
may  be  brought  and  prosecuted  at  any  time  within  three  years  after  such 
cause  of  action  shall  arise.  Provided,  that  if  the  person  against  whom 
such  indictment,  presentment,  information,  or  complaint  shall  be  brought  or 
exhibited,  shall  have  fled  from,  and  have  resided  out  of  this  State,  during 
the  period  limited  as  aforesaid,  for  the  prosecution  of  the  offence  charged, 
then  the  same  may  be  brought  and  exhibited  against  such  person  at  any 
time  within  such  period,  during  which  he  shall  reside  within  this  State, 
after  the  commission  of  the  offence*  And  provided,  also,  that  where  any 
suit,  indictment,  presentment,  information,  or  complaint,  for  any  ci*ime  or 
misdemeanor,  is  or  shall  be  limited  by  any  other  statute,  to  be  brought  or 
exhibited  within  a  shorter  time  than  is  hereby  limited,  the  same  shall  be 
brought  or  exhibited  within  the  time  limited  by  such  statute. 

An  additional  statute  (1833)  enacts,  that  in  all  cases  in  which  the  time 
limited  by  the  act  to  which  this  is  in  addition,  for  the  commencement  of 
any  personal  action,  which  by  law  survives  to  the  representatives  of  any 
deceased  person,  shall  not  have  elapsed  at  the  time  of  the  decease  of  any 
such  person,  the  term  of  one  year  shall  be  allowed  to  his  executor  or  admin- 
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istrator,  from  the  time  of  such  decease,  to  institute  a  suit  therefor ;  and  iu/ 
computing  the  time  limited  in  said  act,  in  the  cases  aforesaid,  such  term 
shall  be  excluded  from  the  computation. 


RHODE   ISLAND, 


Personal  Actiam.     {Revised  Laws^  p.  220.) 

[  *  Ivii  ]  *  Section  1 .  All  actions  of  trespass,  trespass  and  ejectment, 
detinue  or  replevin  ;  all  actions  of  account  and  upon  the  case, 
except  on  such  accounts  as  concern  trade  or  merchandise  between  mer- 
chant and  merchant,  their  factors  or  servants  ;  all  actions  of  debt  founded 
upon  any  contract  without  specialty ;  all  actions  of  debt  from  arrearages 
of  rents  ;  actions  of  debt  for  other  causes,  and  all  actions  of  covenant 
which  shall  be  sued  or  brought  at  any  time,  after  this  act  shall  go  into 
operation,  shall  be  commenced  and  sued  within  the  time  hereinafter 
directed,  and  not  afler ;  that  is  to  say,  the  said  actions  upon  the  case,  ex- 
cepting actions  for  slander,  and  the  said  actions  of  account,  and  the  said 
actions  for  debt,  founded  upon  any  contract  without  specialty,  or  brought 
for  arrearages  of  rents,  and  all  actions  of  detinue  and  replevin,  shall  be 
brought  and  commenced  within  six  years  after  the  cause  of  the  said  actions, 
and  not  after  ;  the  said  actions  of  trespass,  and  trespass  and  ejectment, 
shall  be  brought  within  four  years  next  after  the  cause  of  such  action,  and 
not  after ;  and  actions  upon  the  case  for  words  within  two  years  next  after 
the  words  spoken,  and  not  after ;  all  actions  of  debt,  other  than  those  before 
specified,  and  all  actions  of  covenant,  within  twenty  years  next  after  the 
cause  of  said  actions,  and  not  after. 

Sect.  2.  If  any  person  against  whom  there  is  or  shall  be  cause  for  any 
action,  hereinbefore  enumerated,  shall,  at  the  time  such  cause  accrue,  be 
without  the  limits  of  this  State,  or  being  within  said  State  at  the  time  such 
cause  accrue,  shall  go  out  of  said  State  before  said  action  shall  be  barred 
by  this  act,  and  shall  not  have  or  leave  property  or  estate  therein  that  can, 
by  the  common  and  ordinary  process  of  law,  be  attached,  then  and  in  such 
case,  the  person  entitled  to  such  action  may  commence  the  same,  within 
the  time  before  limited,  after  such  persons  return  into  this  State. 

Sect.  3.  If  any  person  at  the  time  any  such  action  shall  accrue  to  him 
shall  be  within  the  age  of  twenty-one  years,  feme  covert,  non  compos 
mentis,  imprisoned,  or  beyond  the  limits  of  the  United  States,  such  person 
may  bring  the  same,  within  such  time  as  is  hereinbefore  limited,  after  such 
impediment  is  removed. 
-   Sect.  4.  If  any  person,  for  or  against  whom  any  of  said  actions  shall 
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accrue,  shall  die  before  the  time  limited  for  bringing  the  same,  or  within 
thirty  dajs  after  the  expiration  of  said  time,  and  the  cause  of  said  action 
shall  survive,  such  action  may  be  commenced  by  or  against  the  executor 
or  administrator  of  the  deceased  person,  as  the  case  may  be,  at  any  time 
within  one  year  after  the  granting  of  letters  testamentary  or  of  adminis- 
tration, and  not  afterwards,  if  barred  by  the  provisions  of  this  act 

*  Sect.  5.  If  any  action  duly  commenced,  within  the  time  [*  Iviii] 
limited  and  allowed  therefor,  in  and  by  this  act,  shall  be  abated  or 
otherwise  avoided  or  defeated  by  the  death  of  any  party  thereto,  or  for 
any  matter,  or  if  after  verdict  for  the  plaintiff  the  judgment  shall  be  ar- 
rested, the  plaintiff  may  commence  a  new  action  for  the  same  cause,  at 
any  time  within  one  year  after  the  abatement  or  other  determination  of  the 
original  suit  as  aforesaid ;  and  if  the  cause  of  action  does  by  law  survive, 
his  executor  or  administrator  may,  in  case  of  his  death,  commence  said 
new  action,  within  the  said  one  year. 


For  quieting  Possessions  and  avoiding  Suits  at  Law.     {Revised  Laws,  p. 

219.) 

Section  1.  All  grants,  charters,  and  conveyances  heretofore  made  by 
the  general  assembly  unto  any  town,  corporation,  community,  or  propriety, 
or  to  any  other  person  or  persons  whosoever,  shall  be,  and  they  hereby 
are,  ratified  and  confirmed  as  good  and  effectual  to  all  intents  and  purposes 
in  law,  for  the  conveying  all  such  lands,  tenements,  rights,  privileges,  and 
profits  as  are  therein  mentioned,  to  the  said  towns,  corporations,  communi- 
ties, proprieties,  person  or  persons,  and  to  their  respective  successors,  heirs, 
and  assigns  forever. 

Sect.  2.  Where  any  person  or  persons,  or  others  from  whom  he  or  they 
derive  their  title,  either  by  themselves,  tenants,  or  lessees,  shall  have  been 
for  the  space  of  twenty  years  in  the  uninterrupted,  quiet,  peaceable,  and 
actual  seisin  and  possession  of  any  lands,  tenements,  or  hereditaments,  for 
and  during  the  said  time,  claiming  the  same  as  his,  her,  or  their  proper, 
sole,  and  rightful  estate  in  fee-simple,  such  actual  seisin  and  possession 
shall  be  allowed  to  gfve  and  make  a  good  and  rightful  title  to  such  person 
or  persons,  their  heirs  and  assigns  forever ;  and  any  plaintiff  suing  for  the 
recovery  of  any  such  lands  may  rely  upon  such  possession  as  conclusive 
title  thereto ;  and  this  act  being  pleaded  in  bar  to  any  action  that  shall 
hereafter  be  brought  for  such  lands,  tenements,  or  hereditaments,  and  such 
actual  seisin  and  possession  being  duly  proved,  shall  be  allowed  to  be  good, 
valid,  and  effectual  in  law  for  barring  the  same :  Provided,  that  nothing  in 
this  act  shall  be  construed,  deemed,  or  taken  to  extend  to  prejudice  the 
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rights  and  daims  of  persons  under  age,  non  compos  Hientb,  feme  covert,  or 
those  imprisoned,  or  those  beyond  the  limits  of  the  United  States :  they 
bringing  their  suit  therefor  within  the  space  of  ten  years  next  after  such 
impediment  is  removed:  Pnjvided  furUier,  that  nothing  above  contained 
shall  extend,  or  be  construed,  or  deemed  to  extend,  to  bar  any  person  or 
persons  having  any  estate  in  reversion  or  remainder,  expectant  or  depend- 
ing, in  any  lands,  tenements,  or  hereditaments,  after  the  end  or  determina- 
tion of  the  estate  for  y^ars,  life,  or  lives ;  such  person  or  persons 
[  *  lix  ]  pursuing  *  his  or  their  title  by  due  course  of  law,  within  ten  years 
after  his  or  their  right  of  action  shall  accrue;  anything  in  this 
act  contained  to  the  contrary  notwithstanding. 


MIDDLE    STATES. 


NEW  YORK. 


Red  Property.     {Revised  Statutes,  VoL  2,  Part  3,  Gk.  4,  Tit.  2.) 

Section  1.  The  people  of  this  State  will  not  sue  or  implead  any  person 
for,  or  in  respect  to,  any  lands,  tenements,  or  hereditaments,  or  for  the 
issues  or  profits  thereof,  by  reason  of  any  right  or  title  of  the  said  people 
to  the  same,  unless, 

FirsL  Such  right  or  title  shall  have  accrued  within  twenty  years  before 
any  suit,  or  other  proceeding,  for  the  same  shall  be  commenced ;  or  unless. 

Second.  The  said  people,  or  those  from  whom  they  claim,  shall  have  re- 
ceived the  rents  and  profits  of  such  real  estate,  or  of  some  part  thereof, 
within  the  said  space  of  twenty  years. 

Sect.  2.  The  last  preceding  section  shall  not  extend  to  any  suit  or  pros- 
ecution for,  or  in  respect  to,  any  liberties  or  franchises. 

Sect.  3.  No  action  shall  be  brought  for,  or  in  respect  to,  any  lands, 
tenements,  or  hereditaments,  by  any  person  claiming  by  virtue  of  any 
letters-patent,  or  grants  from  the  people  of  this  State,  unless  the  same 
might  have  been  commenced  by  the  people  of  this  State,  as  herein  speci- 
fied, in  case  such  patent  or  grant  had  not  been  issued  Or  made. 

Sect.  4.  When  letters-patent,  or  grants  of  any  lands  or  tenements, 
shall  have  been  issued  or  made  by  the  people  of  this  State,  and  the  same 
shall  be  declared  void  by  the  judgment  or  decree  of  some  competent  court, 
rendered  upon  a  suggestion  of  concealment,  or  wrongful  detaining,  or  de- 
fective title,  in  such  case,  an  action  for  the  recovery  of  the  premises  so 
conveyed,  may  be  brought,  either  by  the  people  of  this  State,  or  by  any 
subsequent  patentee  or  grantee  of  the  same  premises,  his  heirs  or  assigns, 
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witbin  twenty  years  after  audi  jndgment  or  decree  was  rendered ;  but  not 
after  that  period. 

Sect.  5.  No  action  for  the  recovery  of  any  lands,  tenements,  or  hered- 
itaments, or  for  the  recovery  of  the  possession  thereof,  shall  be  main- 
tained, unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or 
grantor,  was  seised  or  possessed  of  the  premises  in  question  within  twenty 
years  before  the  commencement  of  such  action. 

Sect.  6.  No  avowry  or  cognisance  of  title  to  real  estate,  or  to 
any  *  rents  or  services  shall  be  valid,  unless  it  appear  that  the  [  *  Ix  ] 
person  making  the  avowry,  or  the  person  in  whose  right  the  cog- 
nizance is  made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person, 
was  seised  or  possessed  of  the  premises  in  question,  within  twenty  years 
before  the  committing  the  act,  in  defence  of  which  such  avowry  or  cog- 
nizance is  made. 

Sect.  7.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereupon  within  one  year  aft;er 
the  making  of  such  entry  and  within  twenty  years  from  the  time  when  the 
right  to  make  such  entry  descended  or  accrued. 

Sect.  8.  In  every  action  for  the  recovery  of  real  estate,  or  the  posses- 
sion thereof,  the  person  establishing  a  legal  title  to  the  premises  shall  be 
presumed  to  have  been  possessed  thereof,  within  the  time  required  by  law  ; 
and  the  occupation  of  such  premises  by  any  other  person  shall  be  deemed 
to  have  been  under,  and  in  subordination  to,  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
titie,  for  twenty  years  before  the  commencement  of  such  action. 

Sect.  9.  Whenever  it  shall  appear  that  the  occupant  or  those  under 
whom  he  claims  entered  into  the  possession  of  any  premises  under  claim 
of  titie,  exclusive  of  any  other  right,  founding  such  claim  upon  some 
written  instrument,  as  being  a  conveyance  of  the  premises  in  question,  or 
upon  the  decree  or  judgment  of  some  competent  court ;  and  that  there  has 
been  a  continued  occupation  and  possession  of  the  premises  included  in 
such  instrument,  decree,  or  judgment,  or  of  some  part  of  such  premises, 
under  such  daim,  for  twenty  years,  the  premises  so  included  shall  be 
deemed  to  have  been  held  adversely ;  except  that  where  the  premises  so 
included  consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot  shall 
not  be  deemed  a  possession  of  any  other  lot  of  the  same  tract 

Sect.  10.  For  the  purpose  of  constituting  an  adverse  possession,  by  any 
person  claiming  a  titie  founded  upon  some  written  instrument,  or  some 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and'  oc- 
cupied in  the  following  cases :  — 

First,  Where  it  has  been  usually  cultivated  or  improved : 

Second,  Where  it  has  been  protected  by  a  substantial  indosure : 

Third,  Where,  although  not  indosed,  it  has  been  used  for  the  supply  of 


Ixii  APPENDIX. 

fuel,  or  of  fencing  timber,  for  the  purpose  of  husbandry,  or  the  ordinary 
use  of  the  occupant : 

Fourth,  Where  a  known  farm,  or  single  lot,  has  been  party  improved, 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared,  or  not 
inclosed,  according  to  the  usual  course  and  custom  of  the  adjoining  country, 
shall  be  deemed  to  have  occupied  for  the  same  length  of  time,  as  the  part 
improved  and  cultivated. 

Sect.  11.  Where  it  shall  appear  that  there  has  been  an  actual  con- 
tinued occupation  of  any  premises,  under  a  claim  of  title,  exclusive  of  any 
other  right,  but  not  founded  upon  any  written  instrument,  or  any 
[  *  Ixi  J  judgment  *  or  decree,  the  premises  so  actually  occupied,  and  no 
other,  shall  be  deemed  to  be  held  adversely. 

Seot.  12.  For  the  purpose  of  constituting  an  adverse  possession,  by  a 
person  claiming  title  not  founded  upon  some  written  instrument,  or  some 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  oc* 
cupied,  in  the  following  cases  only :  — 

First,  Where  it  has  been  protected  by  a  substantial  inclosure  : 

Second,  Where  it  has  been  usually  cultivated  or  improved. 

Sect.  13.  Whenever  the  relation  of  landlord  and  tenant  shall  have  existed 
between  any  persons,  the  possession  of  the  tenant  shall  be  deemed  the  pos- 
session of  the  landlord,  until  the  expiration  of  twenty  years  from  the  ter- 
mination of  the  tenancy ;  or  where  there  has  been  no  written  lease,  until 
the  expiration  of  twenty  years  from  the  time  of  the  last  payment  of  rent ; 
notwithstanding  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presumption  shall  not 
be  made  after  the  periods  herein  limited. 

Sect.  14.  All  writs  of  scire  facias  upon  fines,  heretofore  levied  of  any 
manors,  lands,  tenements,  or  hereditaments,  shall  be  sued  out  within  twenty 
years  next  after  the  title  and  cause  of  action  first  descended  or  fallen ;  and 
not  after  that  period. 

Sect.  15.  The  right  of  any  person  to  the  possession  of  any  real  estate, 
shall  not  be  impaired  or  afiected,  by  a  descent  being  cast  in  consequence 
of  the  death  of  any  person  in  possession  of  such  estate. 

Sect.  16.  If  any  person  entitled  to  commence  any  action  in  this  article 
specified,  or  to  make  any  entry,  avowry,  or  cognizance,  be  at  the  time  such 
title  shall  first  descend  or  accrue,  either, 

First.   Within  the  age  of  twenty-one  years :  or, 

Second.  Insane:  or, 

Third.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  offence  for  any  term  less  than  for  life  :  or, 

Fourth.  A  married  woman. 

The  time  during  which  such  disability  shall  continue  shall  not  be 
deemed  any  portion  of  the  time  in  this  article  limited  for  the  commence- 
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» 
ment  of  such  suit,  or  the  making  such  entry,  avowry,  or  cognizance  ;  but 

such  person  may  bring  such  action,  or  make  such  entry,  avowry,  or  cog- 
nizance, after  the  said  time  so  limited,  and  within  ten  years  afler  such  dis- 
ability removed,  but  not  afler  that  period. 

Sect.  17.  If  the  person  entitled  to  commence  such  action,  or  to  make 
such  entry,  avowry,  or  cognizance,  shall  die  during  the  continuance  of  any 
disability  specified  in  the  preceding  section,  and  no  determination  or  judg- 
ment be  had  of  the  title,  right,  or  action  to  him  accrued,  his  heirs  may 
commence  such  action,  or  make  such  entry,  avowry,  or  cognizance,  afler 
the  time  in  this  article  limited  for  that  purpose,  and  within  ten  years  afler 
his  death ;  but  not  after  that  period. 


Actions  for  the  Recovery  of  any  Debt  or  Demand  or  for  Damages  only, 

*  Sect.  18.  The  following  actions  shall  be  commenced  within  [*  Ixii] 
six  years  next  afler  the  cause  of  action  accrued,  and  not  afler. 

First*  All  actions  of  debt  founded  upon  any  contract,  obligation,  or 
liability,  not  under  seal,  excepting  such  as  are  brought  upon  the  judgment 
or  decree  of  some  court  of  record  of  the  United  States,  or  of  this  or  some 
other  State : 

Second.  All  actions  upon  judgments  rendered  in  any  court  not  being  a 
court  of  record : 

Third,  All  actions  of  debt  for  arrearages  of  rent  not  reserved  by  some 
instrument  under  seal : 

Fourth.  All  actions  of  account,  assumpsit,  or  on  the  case,  founded  on  any 
contract  or  liability,  express  or  implied : 

Fifth.  All  actions  for  trespass  upon  land : 

Sixth.  All  actions  for  taking,  detaining,  or  injuring  goods  or  chattels, 
including  actions  of  replevin  : 

Seventh.  AH  special  actions  on  the  case  for  criminal  conversation,  for 
libels,  or  for  any  other  injury  to  the  persons  or  rights  of  any,  except  such  as 
are  specified  in  the  two  next  sections. 

Sect.  19.  The  following  actions  shall  be  commenced  within  four  years 
afler  the  cause  of  action  accrued,  and  not  afler : 

First.  All  actions  for  assault  and  battery : 

Second.  All  actions  for  false  imprisonment. 

Sect.  20.  The  following  actions  shall  be  commenced  within  two  years 
afler  the  cause  of  action  accrued,  and  not  afler :  — 

First.  Actions  for  words  spoken,  slandering  the  character  or  title  of  any 
person: 

Second.  Actions  for  words  spoken,  whereby  special  damages  are  sus- 
tained. 

Sect.  21.  All  actions  against  sheriffs  or  other  officers,  for  the  escape  of 
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persons  imprisoned  on  ciyil  process,  shall  be  commenced  within  one  year 
from  the  time  of  such  escape,  and  not  after. 

Sect.  22.  All  actions  against  sheriffs  and  coroners,  upon  any  liability 
incurred  by  them,  by  the  doing  any  act  in  their  official  capacity,  or  by  the 
omission  of  any  official  duty,  except  for  escapes,  shall  be  brought  within 
three  years  afler  the  cause  of  action  shall  have  accrued,  and  not  after  that 
period. 

Sect.  23.  In  all  actions  of  debt,  account,  or  assumpsit,  brought  to  re- 
cover any  balance  due  upon  a  mutual,  open,  and  current  account,  the  cause 
of  action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item 
proved  in  such  account 

Sect.  24.  If  any  person  entitled  to  bring  any  action  in  this 
[*  Iziii]   article  *  specified  (excepting  actions  against  sheriffs  or  other 
officers  for  escapes)  shall  at  the  time  the  cause  of  action  accrued 
be,  either. 

First,  Within  the  age  of  twenty-one  years :  or, 

Skctmd.  Insane:  or, 

Third,  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sen- 
tence of  a  criminal  court,  for  a  term  less  than  for  his  natural  life :  or. 

Fourth,  A  married  woman  : 

Such  person  shall  be  at  liberty  to  bring  such  actions  within  the  respec- 
tive times  in  this  article  limited,  after  such  disability  removed. 

Sect.  25.  None  of  the  provisions  of  this  article  shall  apply  to  suits 
brought  to  enforce  payment  on  bills,  notes,  or  other  evidences  of  debt,  issued 
by  moneyed  corporations. 

Sect.  26.  If  any  person  entitied  to  bring  any  action  in  this  article 
specified  shall  die  before  the  expiration  of  the  time  herein  limited  for  the 
commencement  of  such  suit,  if  such  cause  of  action  shall  survive  to  his 
representatives,  his  executor  or  administrator  may,  after  the  expiration  of 
such  time,  and  within  one  year  after  such  death,  commence  such  action ; 
but  not  after  that  period. 

Sect.  27.  If  at  the  time  when  any  cause  of  action  specified  in  this 
article  shall  accrue  against  any  person,  he  shall  be  out  of  this  State,  such 
action  may  be  commenced  within  the  terms  herein  respectively  limited, 
after  the  return  of  such  person  into  this  State ;  and  if,  after  such  cause  of 
action  shall  have  accrued,  such  person  shall  depart  firom  and  reside  out  of 
this  State,  the  time  of  his  absence  shall  not  be  deemed  or  taken  as  any 
part  of  the  time  limited  for  the  commencement  of  such  action. 

Sect.  28.  The  limitations  in  this  article  prescribed,  for  the  commence- 
ment of  actions,  shall  apply  to  the  same  actions,  when  brought  in  the  name 
of  tiie  people  of  this  State,  or  in  the  name  of  any  public  officer,  or  other- 
wise, for  the  benefit  of  the  said  people,  in  the  same  manner  as  to  actions 
brought  by  citizens. 
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PenakuB  and  Forfeiiuru^ 

Sect.  29.  All  actions  upon  any  statute  made,  or  to  be  made,  for  anj 
forfeiture  or  penaltj,  to  the  people  of  this  State,  shall  be  commenced 
within  two  years  after  the  offence  shall  have  been  committed,  and  not 
after. 

Sectt.  30.  AH  actions  upon  any  statute  made,  or  to  be  made,  for  any 
forfeiture  or  penalty,  given  in  whole  or  in  part  to  any  person  who  will  pros- 
ecute for  the  same,  shall  be  commenced  within  one  year  after  the  offence 
shall  have  been  committed,  and  not  after ;  and  in  case  such  action  be  not 
commenced  within  that  time,  by  any  private  citizen,  then  the  same  shall 
be  commenced  within  two  years  after  that  year  ended,  in  behalf  of  the 
people  of  this  State,  by  the  attorney-general,  or  the  district  attorney  of  the 
county  where  the  offence  was  committed,  and  not  after. 

Sect.  31.  All  actions  upon  any  statute  made,  or  to  be  made, 
for  any  *  forfeiture  or  cause,  the  benefit  and  suit  whereof  is  [  *  Ixiv  ] 
limited  to  the  party  aggrieved,  or  to  such  party  and  the  people  of 
this  State,  shall  be  commenced  within  three  years  after  the  offence  com- 
mitted, or  the  cause  of  action  accrued,  and  not  after. 

Persons  and  Cases  excepted  from  the  Operation  of  the  preceding  Articles  of 

this  Tide. 

Sect.  32.  Whenever  any  person  shall  be  disabled  to  prosecute  in  the 
eourts  of  this  State,  by  reason  of  his  being  an  alien  subject  or  citizen,  of 
any  country  at  war  with  the  United  States,  the  time  of  the  continuance  of 
such  war  shall  not  be  deemed  any  part  of  the  respective  periods  limited 
in  the  first  and  second  articles  of  this  Title,  for  the  making  of  any  entry, 
or  the  commencement  of  any  action. 

Sect.  33.  If  any  action  shall  have  been  commenced  within  the  times 
respectively  prescribed  in  the  three  first  articles  of  this  Title,  and  judg- 
ment be  given  therein  for  the  plaintiff,  and  the  same  be  arrested  or  reversed 
on  error,  the  plaintiff  may  commence  a  new  action,  from  time  to  time,  within 
one  year  after  such  judgment  arrested  or  reversed ;  and  if  the  cause  of 
action  survive  or  descend  to  his  heirs,  or  survive  to  his  executors  or  admin- 
istrators, they  may  in  like  manner  commence  a  new  action,  within  the  time 
herein  allowed  to  such  plaintiff. 

Sect.  34.  If  any  action  shall  have  been  commenced  within  the  times 
respectively  prescribed  in  the  three  first  articles  of  this  Title,  and  the  de- 
fendant in  such  suit  die  before  judgment ;  and  if  the  right  of  action  be  such 
as  survives  against  the  representatives  of  the  defendant,  the  plaintiff  may 
commence  a  new  action  against  the  heirs,  executors,  or  administrators  of 
such  defendant,  as  the  case  may  require,  within  one  year  after  such  death  ; 
or,  if  no  executors  or  administrators  be  appointed  within  that  time,  then 
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within  one  jear  after  letters  testamentary,  or  of  administration,  shall  have 
been  granted  to  them. 

Sect.  35.  When  an  action  commenced  within  the  time  prescribed  by 
law  shall  abate  bj  reason  of  the  death  of  the  plaintiff,  if  the  right  of 
action  survive  to  his  representatives,  his  executor,  or  administrator,  may, 
within  one  year  afler  such  death,  commence  a  new  action,  if  the  cause  of 
such  action  would  otherwise  survive ;  and  if  any  action  so  commenced  by 
an  executor  or  administrator  shall  abate  by  the  death  of  the  plaintiff,  a 
new  action  may  be  commenced  by  the  administrator  of  the  same  estate,  at 
any  time  within  one  year  after  such  abatement 

Sect.  36.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by 
an  injunction  of  any  court  of  equity,  the  time  during  which  such  injunc- 
tion shall  be  in  force  shall  not  be  deemed  any  portion  of  the  time  in  this 
chapter  limited  for  the  commencement  of  such  suit. 

Sect.  37.  Whenever  the  commencement  of  any  suit  shall  be  prevented, 
by  reason  of  any  privilege  of  any  member  of  either  house  of  the 
[*  Ixv]  legislature,  *  of  this  State,  or  of  any  member  of  either  house  of 
the  Ck)ngres8  of  the  United  States,  the  time  during  which  the  same 
shall  have  been  so  prevented  shall  not  be  deemed  any  portion  of  the  time 
limited  for  the  commencement  of  any  suit  for  the  recovery  of  any  debt, 
demand,  or  damages  only. 

Sect.  38.  No  action  for  the  recovery  of  any  debt,  demand,  or  damages 
only,  or  for  the  recovery  of  any  penalty  or  forfeiture,  shall  be  deemed  to 
have  been  commenced  within  the  meaning  of  this  chapter,  unless  it  ap- 
pear, 

First,  That  the  first  process  or  proceeding  therein  was  duly  served  upon 
the  defendants,  or  some  one  of  them  :  or, 

Second.  That  a  capias  ad  respondendum  was  issued  within  the  time  re- 
quired by  law,  to  the  sheriff  of  the  county  in  which  the  defendants,  or 
one  of  them,  usually  resided,  or  last  resided,  in  good  faith,  and  with  intent 
to  be  actually  served  ;  and  that  such  writ  was  duly  returned : 

Third.  If  a  corporation  be  defendant,  that  the  first  process  was  in  like 
manner  issued  to  the  sheriff  of  the  county,  in  which  such  corporation  was 
located  by  law,  or  in  which  the  place  of  transacting  its  business  was 
situated,  with  the  intent  to  be  actually  served ;  and  that  such  process  was 
duly  returned. 

Sect.  39.  When  a  suit  shall  be  alleged  by  a  plaintiff  to  have  been  com- 
menced within  the  time  required  by  law,  and  such  allegation  shall  be  put 
in  issue  by  the  defendant,  it  shall  be  competent  for  the  defendant  to  prove, 
on  the  trial,  that  the  process  issued  by  the  plaintiff  was  not  issued  with  the 
intent  or  in  the  manner  required  by  law  ;  or  that  it  was  issued  to  the 
sheriff  of  one  county,  when  the  plaintiff  knew,  or  had  reason  to  believe, 
that  the  defendant  was  in  another  county,  and  could  have  been  arrested ;. 


NEW  YORK.  Ixvii 

or  that  any  means  whatever  were  used  hy  the  plaintiff,  or  his  attorney,  to 
prevent  the  service  of  the  writ,  or  to  keep  the  defendant  in  ignorance  of 
the  issuing  thereof. 

Sect.  40.  Upon  any  such  matter  being  established,  or  upon  it  appear- 
ing in  any  other  way,  that  any  process  was  issued  without  any  intent  that 
it  should  be  served,  such  process  shall  not  be  deemed  the  commencement 
of  a  suit,  within  the  meaning  of  any  of  the  provisions  of  this  chapter. 

Sect.  41.  No  person  shall  avail  himself  of  any  disability  enumerated 
in  this  Title,  unless  such  disability  existed  at  the  time  his  right  of  action, 
or  of  entry,  accrued. 

Sect.  42.  Where  there  shall  be  two  or  more  such  disabilities  existing 
at  the  time  the  right  of  action  or  of  entry  accrued,  the  limitations  herein 
prescribed  shall  not  attach,  until  all  such  disabilities  be  removed. 

Sect.  43.  The  provisions  of  this  Title  shall  not  extend  to  any  action 
which  is  or  shall  be  limited  by  any  statute,  to  be  brought  within  a  shorter 
time  than  is  herein  prescribed ;  but  such  action  shall  be  brought  within  the 
time  limited  by  such  statute. 

Sect.  44.  None  of  the  provisions  of  this  chapter  shall  apply  to  suits 
against  directors  or  stockholders  of  any  moneyed  corporations,  to 
recover  *  any  penalty  or  forfeiture  imposed,  or  to  enforce  any  [  *  Ixvi  j 
liability  created,  by  the  second  title  of  the  eighteenth  chapter  of 
the  first  part  of  the  revised  statutes ;  but  all  such  suits  shall  be  brought 
within  six  years  after  the  discovery,  by  the  aggrieved  party,  of  the  facts 
upon  which  such  penalty  or  forfeiture  attached,  or  by  which  such  liability 
was  created. 

Sect.  45.  The  provisions  of  the  preceding  articles  of  this  Title  shall 
not  apply  to  any  actions  commenced,  nor  to  any  cases  where  the  right  of 
action  shall  have  accrued,  or  the  right  of  entry  shall  exist,  before  the  time 
when  this  chapter  takes  effect  as  a  law ;  but  the  same  shall  remain  subject 
to  the  laws  now  in  force. 


Presumption  of  Payment  arising  from  the  Lapse  of  Time. 

Sect.  46.  The  presumption  of  payment  shall  apply  to  all  judgments  of 
a  Court  of  Record  in  this  State,  rendered  before  the  third  day  of  April, 
one  thousand  eight  hundred  and  twenty-one,  and  to  all  such  judgments 
rendered  before  this  chapter  shall  take  effect  as  a  law,  in  the  same  manner 
as  such  presumption  applies  to  sealed  instruments. 

Sect.  47.  Every  judgment  and  decree  hereafter  rendered  in  any  court 
of  this  State,  or  of  the  United  States,  or  of  any  other  State  or  Territory 
within  the  United  States,  shall  be  presumed  to  be  paid  and  satisfied,  after 
the  expiration  of  twenty  years  from  the  time  of  the  signing  and  filing  such 
judgment  or  decree ;  but  in  any  suit  at  law  or  in  equity,  in  which  the 
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party  against  whom  such  judgment  or  decree  was  rendered,  or  his  heirs  or 
personal  representatives,  shall  be  a  party,  such  presumption  may  be  re- 
pelled by  proof  of  payment,  or  of  written  acknowledgment  of  indebtedness, 
made  within  twenty  years,  of  some  part  of  the  amount  recovered  by  such 
judgment  or  decree :  in  all  other  cases,  it  shall  be  conclusive. 

Sect.  48.  After  the  expiration  of  twenty  years  from  the  time  a  right 
of  action  shall  accrue  upon  any  sealed  instrument,  for  the  payment  of 
money,  such  right  shall  be  presumed  to  have  been  extinguished  by  pay- 
ment ;  bat  such  presumption  may  be  repelled  by  proof  of  payment  of  some 
part,  or  by  proof  of  a  written  acknowledgment  of  such  right  of  action 
within  that  period. 


7V»M  of  eomvMMxng  Suiti  in  Cawit  of  Egutijf. 

Sect.  49.  Whenever  there  is  a  concurrent  jurisdiction  in  the  courts  of 
eommon  law,  and  in  courts  of  equity,  of  any  cause  of  action,  the  provis- 
ions of  this  title  limiting  a  time  for  the  commencement  of  a  suit  for  such 
cause  of  action,  in  a  court  of  common  law,  shall  apply  to  all  suits  hereafter 
to  be  brought  for  the  same  cause,  in  the  court  of  chancery. 

Sect.  50.  But  the  last  section  shall  not  extend  to  suits  over  the  subject* 
matter  of  which  a  court  of  equity  has  peculiar  and  exclusive  jurisdictioni 
and  which  subject-matter  is  not  cognizable  in  the  courts  of  common  law. 

Sect.  51.  Bills  for  relief,  on  the  ground  of  fraud,  shall  be  filed 
within  six  *  years  after  the  discovery,  by  the  aggrieved  party,  of  [*  Ixvii] 
the  facts  constituting  such  fraud,  and  not  after,  that  time. 

Sect.  52.  Bills  for  relief,  in  case  of  the  existence  of  a  trust  not  cog- 
nizable by  the  courts  of  common  law,  and  in  all  other  cases  not  herein 
provided  for,  shall  be  filed  within  ten  years  after  the  cause  thereof  shall 
accrue,  and  not  after. 

Sect.  5S.  But  if  the  person  entitled  to  file  any  bill  specified  in  the  two 
last  sections  be  at  the  time  of  discovering  the  facts  constituting  such  fraud, 
or  at  the  time  the  cause  for  filing  such  bill  shall  accrue,  under  any  of  the 
disabilities  in  the  first  and  second  articles  of  this  Title  enumerated,  the 
time  during  which  such  disability  shall  continue  shall  be  excepted  from 
the  limitations  contained  in  the  two  last  sections,  in  the  same  manner  and 
with  the  like  effect,  as  such  time  is  herein  excepted  from  the  limitations 
prescribed  for  commencing  actions  at  law ;  and  in  case  of  the  death  of  the 
person  so  entitled,  during  such  disability,  or  before  the  expiration  of  the 
time  herein  limited  for  filing  such  bills,  the  same  may  be  filed  by  the  heirs 
or  representatives  of  such  person,  as  the  case  may  require,  within  the  same 
time  as  Allowed  in  the*  said  first  and  second  articles  for  commencing  actions 
at  law  in  the  like  cases. 
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NEW    JEBSET. 

Suits  respecting  Titles  to  Landy  and  Personal  Actions,     {Digest  of  Laws 

of  New  Jersey,  1838,  p.  314.) 

Seotion  1.  Siztj  years'  actual  possession  of  any  lands,  tenements,  or 
other  real  estate,  uninterruptedly  continued  by  occupancy,  descent,  con- 
veyance, or  otherwise,  in  whatever  way  or  manner  such  possession  might 
have  commenced,  or  have  been  continued,  shall  vest  a  full  and  complete 
right  and  title  in  every  actual  possessor  or  occupier  of  such  lands,  tene- 
ments, or  other  real  estate,  and  shall  be  a  good  and  sufficient  bar  to  all 
claims,  that  may  be  made,  or  actions  commenced  by  any  person  or  persons 
whatever,  for  the  recovery  of  any  such  lands,  tenements,  or  other  real 
estate. 

Sect.  2.  Thirty  years'  actual  possession  of  any  lands,  tenements,  or 
other  real  estate,  uninterruptedly  continued  as  aforesaid,  wherever  such 
possession  commenced,  or  is  founded  upon  a  proprietary  right  duly  laid 
thereon,  and  recorded  in  the  surveyor-general's  office  of  the  division,  in 
which  such  location  was  made,  or  in  the  secretary's  office,  agreeably  to  law, 
or  wherever  such  possession  was  obtained  by  a  fiur  hona  fds  purchase  of 
such  lands,  tenements,  or  other  real  estate,  of  any  person  or  persons  what- 
ever in  possession,  and  supposed  to  have  a  legal  right  and  title  thereto,  or 
of  the  agent  or  agents  of  such  person  or  persons,  shall  be  a  good  and 
sufficient  bar  to  all  prior  locations,  rights,  titles,  conveyances,  or 
claims  whatever,  not  followed  *  by  actual  possession  as  aforesaid,  [*  Ixviii] 
and  shall  vest  an  absolute  right  and  title  in  the  actual  possessor 
and  occupier  of  all  such  lands,  tenements,  or  other  real  estate.  Providedj 
if  any  person  or  persons,  having  a  right  or  title  to  lands,  tenements,  or 
other  real  estate,  shall,  at  the  time  of  the  said  right  or  title  first  descended 
or  accrued,  4>e  within  the  age  of  twenty-one  years,  feme  covert,  non  compos, 
imprisoned,  or  without  the  United  States  of  America,  then  such  person  or 
persons,  and  his  and  their  heir  or  heirs,  may,  notwithstanding  the  aforesaid 
times  are  expired,  be  entitled  to  his  or  their  action  for  the  same,  so  as  such 
person  or  persons,  or  his  or  their  heirs,  commence  or  sue  forth  his  or  their 
action  within  five  years  after  his  or  their  full  age,  discoverture,  coming  of 
sound  mind,  enlai^ment  out  of  prison,  or  coming  within  any  of  the  United 
States,  and  at  no  time  after.  And  provided  also,  any  citizen  or  citizens  of 
this  or  any  other  of  the  United  States,  and  his  or  their  heirs,  having  right 
or  title  to  any  lands,  tenements,  or  other  real  estate  within  this  State,  may, 
notwithstanding  the  aforesaid  times  are  expired,  commence  his  or  their  ac- 
tion for  such  lands,  tenements,  or  other  real  estate,  at.any  time  within  five 
years  next  after  the  passing  this  act,  and  not  afterwards. 

Sect.  3.  Any  survey,  made  of  any  lands  within  either  the  eastern  or 
western  division  of  the  proprietors  of  the  State  of  New  Jersey,  and  in- 
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spected  and  approved  of  bj  the  general  proprietors,  or  coancil  of  pro- 
prietors of  such  division,  and  bj  their  order  or  direction  entered  upon 
record  in  the  secretary's  office  of  this  State,  or  in  the  surveyor-general's 
office  in  such  division,  shall,  from  and  after  such  record  is  made,  preclude 
and  forever  bar  such  proprietors  and  their  successors  from  any  demand 
thereon,  any  plea  of  deficiency  of  right  or  otherwise,  notwithstanding. 

Sect.  4.  If  any  person  or  persons,  for  the  purpose  of  establishing  the 
boundaries  of  lands  between  them,  shall,  by  certificate  under  their  hands 
and  seals,  executed  in  the  presence  of  two  or  more  subscribing  witnesses, 
certify  under  the  clerk  of  the  county  or  counties,  wherein  such  line  or  par- 
tition shall  lay,  any*  lines,  comers,  and  boundaries,  as  shall  by  them  be  al- 
lowed and  acknowledged  to  be  the  true  bounds  betwixt  their  lands,  and  the 
said  certificate  filed  in  said  clerk's  office,  and  recorded  by  said  clerk  in  a 
book  to  be  by  him  provided  for  that  purpose,  shall  be  as  fully  conclusive 
and  binding  to  the  parties  so  certifying,  and  their  heirs  and  successors,  as 
could  have  been  done  by  deeds  of  quitclaim,  or  in  any  other  manner  what- 
soever. 

A  supplement  to  the  above  act,  passed  28th  November,  1789,  enacts :  — 

Sect.  1.  No  such  newly  made  partial  survey,  now  lying  with  the 
council  of  proprietors,  or  which  may  hereafter  be  returned  to  them,  or 
made  on  any  lands  improved  or  unimproved  within  what  has  been  usually 
taken  and  deemed  to  be  the  ancient  reputed  boundary  of  such  lands,  shall 
be  recorded  or  be  of  any  avail  to  the  person  so  surveying,  unless 
[*lxix]  it  shall  be  *made  to  appear,  by  the  testimony  of  at  least  two 
good  and  sufficient  witnesses,  that  the  possessor  or  possessors, 
holding  such  lands  by  survey,  deed,  or  otherwise,  had  been  duly  notified, 
for  the  space  of  six  months  previous  to  the  making  such  survey,  of  the 
intention  of  doing  thereof,  and  had  refused  or  neglected  to  resurvey  and 
cover  such  overplus  lands. 

Sect.  2.  If  the  council  of  proprietors  shall  refuse  or  neglect  to  give 
the  preference  to  any  prior  survey,  legally  made,  or  to  the  possessor  or 
possessors  of  any  tract  of  land,  enabling  such  possessor  or  possessors  to 
cover  with  rights,  and  secure  such  overplus  lands,  which  may  be  found 
within  their  ancient  bounds,  on  such  possessor  or  possessors  making  a  re- 
survey  of  his  or  their  lands  within  six  months  after  such  legal  notice  as 
aforesaid,  that  it  shall  and  may  be  lawful  for  such  possessor  or  possessors, 
or  any  other  person  legally  authorized  on  his,  her,  or  their  behalf,  to  cause 
a  resurvey  to  be  made,  agreeably  to  the  ancient  reputed  lines  and  bound- 
aries, either  by  a  deputy  surveyor,  or  some  other  person  understanding  the 
art  of  surveying,  and  appropriate  so  many  rights  thereon  as  will  be  suffi- 
cient to  include  the  overplus,  which  surveyor  or  person  so  surveying,  being 
duly  qualified  before  a  justice  of  the  peace  of  the  county  wherein  the  land 
may  lie,  that  the  survey,  so  by  him  made,  is  just  according  to  the  best  of 
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his  knowledge,  the  same  may  be  produced  to  the  clerk  of  the  countj,  who 
is  hereby  required,  on  the  receipt  thereof,  to  record  the  same  in  the  book 
directed  to  be  kept  in  the  respective  counties,  by  the  act  entitled  "  An 
Act  for  the  limitations  of  suits  at  law  respecting  titles  to  land,'*  passed  at 
Burlington  the  fifth  day  of  June,  seventeen  hundred  and  eighty-seven, 
which  survey  so  made  and  recorded  shall  give-  such  owner  and  possessor 
an  absolute  title  in  fee. 

Sect.  3.  Nothing  in  this  act  contained  shall  be  construed  or  taken  to 
authorize  any  person  or  persons  to  make  any  survey  within  the  certain  or 
reputed  bounds  of  any  survey  or  resurvey  made  and  entered  on  record 
agreeably  to  the  said  recited  act,  any  large  or  overplus  measure  therein  con- 
tained, notice  as  aforesaid  given,  deficiency  of  rights  or  other  plea  to  the 
contrary  notwithstanding. 

An  act  passed  7th  February,  1799,  enacts  :  —  Sect.  1.  All  actions  of 
trespass  quare  clausum  fregit,  all  actions  of  trespass,  detinue,  trover,  and 
replevin  for  taking  away  of  goods  and  chattels,  all  actions  of  debt,  founded 
upon  any  lending  or  contract,  without  specialty,  or  for  arrearages  of  rent 
due  on  a  parol  demise,  and  all  actions  of  account  and  upon  the  case,  ex- 
cept actions  for  slander,  and  except  also  such  actions  as  concern  the  trade 
or  merchandise  between  merchant  and  merchant,  their  factors,  agents,  and 
servants,  shall  be  commenced  and  sued  within  six  years  next  after  the  cause 
of  action  shall  have  accrued,  and  not  after. 

Sect.  2.   All  actions  of  trespass  for  assault,  menace,  battery,  wounding, 
and  imprisonment,  or  any  of  them,  shall  be  commenced  and  sued 
within  *  four  years  next  after  the  cause  of  such  actions  shall  have  [  *  Ixx  ] 
accrued,  and  not  after. 

Sect.  3.  Every  action  upon  the  case  for  words  shall  be  commenced  and 
sued  within  two  years  next  after  the  words  spoken,  and  not  after. 

Sect.  4.  Provided^  always,  if  any  person  or  persons,  who  is,  are,  or 
shall  be  entitled  to  any  of  the  actions  specified  in  the  three  preceding  sec- 
tions of  this  act,  is,  are,  or  shall  be,  at  the  time  of  any  such  cause  of  action 
accruing,  within  the  age  of  twenty-one  years,  feme  covert,  or  itisane,  then 
such  person  or  persons  shall  be  at  liberty  to  bring  the  said  action  so  as  he, 
she,  or  they  institute  or  take  the  same  within  such  time  as  is  before 
limited,  after  his,  her,  or  their^oming  to  or  being  of  full  age,  discovert,  or 
of  sane  memory,  as  by  other  person  or  persons,  having  no  such  impedi- 
ment might  be  done. 

Sect.  5.  Any  proi^ecution  hereafter  to  be  had  or  commenced  upon  any 
bond,  heretofore  given  by  any  sheriff  and  his  securities,  for  the  faithful 
performance  of  the  ofiice  of  sheriff,  shall  in  no  wise  operate  against,  or  in 
any  manner  affect  the  said  securities  mentioned  or  bound  in  said  bond, 
unless  such  prosecution  shall  be  commenced  within  six  years  aft;er  the 
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passing  of  this  act ;  nor  shall  any  prosecution,  had  or  commenced  npon 
any  hond  hereafter  to  be  given  by  any  sheriff  and  his  securities  as  afore- 
said, in  any  wise  operate  against,  or  affect  the  said  securities  named  and 
bound  in  said  bond,  unless  such  prosecution  shall  be  commenced  within 
nine  years  after  the  date  of  the  said  bond,  and  not  after. 

Sect.  6.  Every  action  of  debt,  or  covenant  for  rent  or  arrearages  of 
rent,  founded  upon  any  lease  under  seal,  whether  indented  or  poll,  and 
e?ery  action  of  debt  upon  any  single  or  penal  bill  for  the  payment  of 
money  only,  or  upon  any  obligations,  with  condition  for  the  payment  of 
money  only,  or  upon  any  award  under  the  hands  and  seals  of  arbitrators 
for  the  payment  of  money  only,  shall  be  commenced  and  sued  within  six- 
teen years  next  after  the  cause  of  such  action  shall  have  accrued,  and  not 
after;  but  if  any  payment  shall  have  been  made  on  any  such  lease, 
specialty,  or  award,  within  or  after  the  said  period  of  sixteen  years,  then 
action  instituted  on  such  lease,  specialty,  or  award,  within  sixteen  years 
after  such  payment,  shall  be  good  and  effectual  in  law,  and  not  after : 
Provided^  always^  the  time  during  which  the  person,  who  is  or  shall  be  en- 
titled to  any  of  the  actions  specified  in  this  section,  shall  have  been  within 
the  age  of  twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or 
computed  as  part  of  the  said  limited  period  of  sixteen  years. 

Sect.  7.  Judgments  in  any  court  of  record  of  this  State  may  be  revived 
by  scire  facias,  or  an  action  of  debt  may  be  brought  thereon,  within  twen^ 
years  next  after  the  date  of  such  judgment,  and  not  after :  Provided^  the 
time,  during  which  the  person,  who  is  or  shall  be  entitled  to  the  benefit  of 
such  judgment,  shall  have  been  under  the  age  of  twenty-one  years,  feme 
cx)vert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited 

period  of  twenty  years. 
[  *  Ixxi  ]  *  Sect.  9.  No  person,  who  now  hath,  or  hereafter  may  have 
any  right  or  title  of  entry  into  any  lands,  tenements,  or  heredita- 
ments, shall  make  any  entry  therein,  but  within  twenty  years  next  after 
such  right  or  title  shall  accrue ;  and  such  person  shall  be  barred  from  any 
entry  afterwards:  Provided^  always,  the  time  during  which  the  person, 
who  hath  •r  shall  have  such  right  or  title  of  entry,  shall  have  been  under 
the  age  of  twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or 
computed  as  part  of  the  said  limited  period  of  twenty  years. 

Sect.  10.  From  and  after  the  first  day  of  January,  which  will  be  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  three,  every  real,  pos- 
sessory, ancestral,  mixed,  or  other  action,  for  any  lands,  tenements,  or  hered- 
itaments, shall  be  brought  or  instituted  within  twenty  years  next  after  the 
right  or  title  thereto,  or  cause  of  such  action  shall  accrue,  and  not  after : 
Provided,  always,  the  time,  during  which  the  person,  who  hath  or  shall 
have  such  right  or  title,  or  cause  of  action,  shall  have  been  under  the  age 
of  twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or  com- 
puted as  part  of  the  said  limited  period  of  twenty  years. 
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Sect.  11.  If  a  mortgagee,  and  those  under  him,  be  in  possession  of  the 
lands,  tenements,  and  hereditaments,  contained  in  the  mortgage,  or  anj  part 
thereof,  for  twenty  years  after  default  of  payment  by  the  mortgagor,  then 
the  right  or  equity  of  redemption  therein  shall  be  forever  barred. 

Sect.  12.  Provided,  nevertheless^  if  in  any  of  the  said  actions,  specified 
in  any  of  the  preceding  sections  of  this  act,  judgment  be  given  for  the 
plaintiff,  and  the  same  be  reversed  by  writ  of  error,  or  if  a  verdict  pass  for 
the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be 
given  against  the  plaintiff,  then  the  said  plaintiff,  his  or  her  heirs,  executors, 
or  administrators,  as  the  case  shall  require,  may  commence  n  new  action 
within  one  year  after  such  judgment  reversed  or  given  against  the  plaintiff 
and  not  after. 

Sect.  18.  No  person  or  persons,  bodies  politic  or  corporkte,  shall  be 
sued  or  impleaded  by  the  State  of  New  Jersey,  for  any  lands,  tenements,  or 
hereditaments,  or  for  any  rents,  revenues^  issues,  or  profits  thereof,  but 
within  twenty  years  after  the  right,  title,  or  cause  of  action  to  the  same 
shall  accrue,  and  not  after. 

Sect.  14.  The  orphans'  court  of  the  proper  county  is  hereby  empowered 
to  direct  executors  and  administrators  to  give  public  notice  to  the  creditors 
of  the  estate  of  the  decedent,  to  bring  in  their  debts,  demands,  and  claims 
against  the  same,  within  such  time  as  the  said  court  shall  limit  and  appoint, 
not  exceeding  two  years,  nor  less  than  one  year,  by  setting  up  such  notice 
in  five  of  the  most  public  places  in  the  said  county,  for  the  space  of  two 
months,  and  also  by  advertising  the  same,  for  the  like  space,  in  one  or  more 
of  the  newspapers  in  this  State,  and  any  further  notice,  in  case  such  court 
shall  judge  the  same  necessary.  And  if  any  creditor  shall  neglect  to  ex- 
hibit his  or  her  debt,  demand,  or  claim  within  the  time  so  limited, 
after  public  *  notice  given  as  aforesaid,  such  creditor  shall  be  for-  [*  Ixxii] 
ever  barred  of  his  or  her  action  therefor,  against  such  executors 
or  administrators :  Provided,  ahvaiySy  the  said  executors  and  administrators, 
on  the  payment  of  any  part  of  the  decedent's  estate  to  any  legatee  or  person 
claiming  distribution  thereof,  shall  take  bond  to  refund  as  heretofore,  and 
within  six  months  after  the  expiration  of  the  time,  so  as  aforesaid  limited  by 
the  orphans'  court  for  creditors  to  come  in  and  claim,  shall  cause  the  same  to 
be  filed  in  the  clerk's  office  of  such  orphans'  court,  for  the  use  and  benefit 
of  such  creditor  or  creditors  as  may  not  have  come  in  and  claimed ;  which 
said  bond  or  bonds,  on  application  to  the  said  orphans'  court  and  order 
thereupon,  the  said  creditor  or  creditors  may  put  in  suit  against  such 
legatee,  or  person  claiming  distribution  and  their  sureties,  at  his,  her,  or 
their  own  costs  and  charges,  and  for  his,  her,  or  their  own  use  and  benefit ; 
but  shall  recover  no  costs  thereupon. 

Sect.  15.  All  actions  or  informations,  which  shall  be  brought  or  ex- 
hibited for  any  forfeiture  upon  any  penal  statute  made  or  to  be  made, 
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whereby  the  said  forfeiture  is  or  shall  be  limited  to  the  State  of  New  Jersej 
onlj,  shall  be  brought  or  exhibited  within  two  years  next  after  the  o£feiice 
committed  or  to  be  committed  against  such  penal  statute,  and  not  after. 
And  all  actions  or  informations,  which  shall  be  brought  or  exhibited  for 
any  forfeiture  upon  any  penal  statute  made  or  to  be  made,  the  benefit  and 
suit  whereof  is  or  shall  be,  by  the  said  statute,  limited  or  given  to  any  per- 
son or  persons,  who  shall  prosecute  for  the  same,  or  to  the  State  of  New 
Jersey  and  to  any  other,  who  shall  prosecute  in  that  behalf,  shall  be  brought 
or  exhibited  by  any  person  or  persons,  who  may  lawfully  pursue  for  the 
same  as  aforesaid,  within  one  year  next  after  the  offence  committed  or  to 
be  committed  against  the  said  statute ;  and  in  default  of  such  pursuit,  that 
then  the  same  shall  be  brought  or  exhibited  for  the  State  of  New  Jersey, 
at  any  time  within  one  year  after  the  termination  of  the  aforesaid  year,  and 
not  after.  And  all  actions  or  informations,  which  shall  be  brought  or  ex- 
hibited for  any  forfeiture  or  cause  upon  any  statute  made  or  to  be  made, 
the  benefit  and  suit  whereof  is  or  shall  be  limited  or  given  to  the  party 
aggrieved,  shall  be  brought  or  exhibited  within  the  space  of  two  years  next 
after  the  offence  committed  or  to  be  committed,  or  cause  of  action  accrued, 
and  not  after:  Provided,  always^  where  any  action  or  information  is  or 
shall  be  limited  by  any  statute  to  be  brought  or  exhibited  within  a  shorter 
time  than  is  limited  by  this  section,  then  the  said  action  or  information 
shall  be  brought  or  exhibited  within  such  shorter  time  so  limited  by  such 
statute. 

Supplement  passed  21st  February,  1820,  enacts :  —  Sect.  1.  If  any 
person  or  persons,  against  whom  there  is  or  shall  be  any  such  cause  of  ac- 
tion as  is  specified  in  the  first,  second,  third,  fifth,  sixth,  and  seventh  sec- 
tions of  the  act  to  which  this  is  a  supplement,  shall  not  be  resident  in  this 
State  when  such  cause  of  action  accrues,  or  shall  remove  from  this  State 

after  the  same  shall  accrue,  and  before  the  time  of  limitation 
\^  Ixxiii]  mentioned  in  said  *  section  is  expired,  then  the  time  or  times 

during  which  such  person  or  persons  shall  not  reside  in  this 
State  as  aforesaid  shall  not  be  computed  as  part  of  the  said  limited  period 
within  which  such  action  or  actions  are  required  to  be  brought  as  afore- 
said ;  but  the  person  or  persons  having,  or  who  may  have  such  cause  of 
action  as  aforesaid,  shall  be  entitled  to  all  the  time  mentioned  in  the  said 
several  sections,  for  bringing  their  said  actions  after  the  cause  thereof  shall 
accrue,  exclusive  of  the  time  or  times  during  which  the  person  or  persons 
liable  to  such  actions  shall  be  not  resident  in  this  State  as  aforesaid. 

Supplement  passed  2l6t  February,  1829,  enacts :  —  Sect.  1.  From  and 
after  the  passing  of  this  act,  any  prosecution  hereafter  to  be  had  or  com- 
menced upon  any  bond  heretofore  given  by  any  constable  and  his  securities. 
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for  the  true  and  faithful  performance  of  all  the  duties  enjoined  on  him  as 
constable,  shall  in  no  wise  operate  against,  or  in  an j  n^ianner  affect  the  said 
securities  mentioned  or  bound  in  said  bond,  unless  such  prosecution  shall 
be  commenced  within  three  years  after  the  passing  of  this  act,  nor  shall  any 
prosecution,  had  or  commenced  upon  any  bond  hereafter  to  be  given  by 
any  constable  and  his  securities  as  aforesaid,  in  any  wise  operate  against 
or  affect  the  said  securities  named  and  bound  in  said  bond,  unless  such 
prosecution  shall  be  commenced  within  four  years  after  the  date  of  the  said 
bond,  and  not  after. 


PENNSYLVANIA. 


Personal  Actions.     {Digest  of  Laws  of  Pennsylvania^  1837,  p.  657.) 

Section  1.  All  actions  of  trespass  quare  cUmsum  f regit,  all  actions  of 
detinue,  trover,  and  replevin,  for  taking  away  goods  and  cattle,  all  actions 
upon  account  and  upon  the  case  (other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ser- 
vants), all  actions  of  debt,  grounded  upon  any  lending  or  contract  without 
specialty,  all  actions  of  debt  for  arrearages  of  rent,  except  the  proprietaries 
quit  rents,  and  all  actions  of  trespass,  of  assault,  menace,  battery,  wound- 
ing, and  imprisonment,  or  any  of  them,  which  shall  be  sued  or  brought  at 
any  time  after  the  fifth  and  twentieth  day  of  April,  which  shall  be  in  the 
year  of  our  Lord  one  thousand  seven  hundred  and  thirteen,  shall  be  com- 
menced and  sued  within  the  time  and  limitation  hereafter  expressed,  and 
tiot  after ;  that  is  to  say,  the  said  actions  upon  the  case,  other  than  for 
slander,  and  the  said  actions  for  account,  and  the  said  actions  for  trespass, 
debt,  detinue,  and  replevin  for  goods  or  cattle,  and  the  said  actions  of  tres- 
pass qtmre  clausum  fregit,  within  six  years  next  after  the  cause 
of  such  actions  or  *  suit,  and  not  after.  And  the  said  actions  of  tres-  [*  Ixxiv] 
pass,  of  assault,  menace,  battery,  wounding,  imprisonment,  or  any 
of  them,  within  two  years  next  after  the  cause  of  such  actions  or  suit,  and 
not  after.  And  the  said  actions  upon  the  case  for  words,  within  one  year 
next  after  the  words  spoken,  and  not  after. 

Sect.  2.  If  in  any  of  the  said  actions  or  suits,  judgment  be  given  for 
the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  passed  for  the 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or 
bill,  then,  and  in  every  such  case,  the  party  plaintiff,  his  heirs,  executors, 
or  administrators,  as  the  case  may  require,  may  commence  a  new  action  or 
suit,  from  time  to  time,  within  a  year  after  such  judgment  reversed,  or 
given  against  the  plaintiff  as  aforesaid,  and  not  after. 
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Sect.  S.  Id  all  actions  of  trespass  quare  daufum  fregit  hereafter  to  be 
brought,  wherein  the  defendant  or  defendants  shall  disclaim,  in  his  or  their 
plea,  to  make  any  title  or  claim  to  the  land  in  which  the  trespass  is  by  the 
declaration  supposed  to  be  done,  and  the  trespass  be  by  negligence  or  in- 
voluntary, the  defendant  or  defendants  shall  be  admitted  to  plead  a  dis- 
claimer, and  that  the  trespass  was  by  negligence  or  involuntary,  and  a 
tender  or  offer  of  sufficient  amends  for  such  trespass,  before  the  action 
brought :  whereupon,  or  upon  some  of  them,  the  plaintiff  or  plaintiffs  shall 
be  enforced  to  join  issue  ;  and  if  the  said  issue  be  found  for  the  defendant 
or  defendants,  or  if  the  plaintiff  or  plaintiffs  shall  be  nonsuited,  the  plain- 
tiff or  plaintiffs  shall  be  clearly  barred  from  the  said  action  or  actions,  and 
all  other  suit  concerning  the  same. 

Sect.  4.  In  all  actions  upon  the  case,  for  slanderous  words,  to  be  used 
or  prosecuted  by  any  person  or  persons,  in  any  court  within  this  province, 
after  the  said  twenty-fifth  day  of  April  next,  if  the  jury  upon  trial  of  the 
issue  in  such  action,  or  the  jury  that  shall  inquire  of  the  damages,  do  find 
or  assess  the  damages  under  forty  shillings,  then  the  plaintiff  or  plaintifis 
in  such  action  shall  have  and  recover  only  so  much  costs  as  the  damages 
so  given  or  assessed  do  amount  unto,  without  any  further  increase  of  the 
same. 

Sect.  5.  Provided,  neverihdes$j  That  if  any  person  or  persons,  who  is 
or  shall  be  entitled  to  any  such  action  of  trespass,  detinue,  trover,  replevin, 
actions  of  account,  debt,  actions  for  trespass,  for  assault,  menace,  battery, 
wounding  or  imprisonment,  actions  upon  the  case  for  words,  be,  or,  at  the 
time  of  any  cause  of  such  action  given  or  accrued,  ifallen,  or  come,  shall  be 
within  the  age  of  twenty-one  years,  feme  covert,  turn  compos  tneniis^  im- 
prisoned or  beyond  the  sea,  that  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  such 
times  as  are  hereby  before  limited,  after  their  coming  to  or  being  of  full 
age,  discoverture,  of  sound  memory,  at  large,  or  returning  into  this  prov- 
ince, as  other  persons. 

Possession  of  Reed  Property. 

[*  Ixxv]     *  Section  1 .  Whereas  it  is  necessary  for  the  quieting  of  estates, 
and  for  the  greater  security  of  real  property,  that  provision 
should  be  made  for  the  limitation  of  actions  to  be  brought  for  any  manors, 
lands,  tenements,  or  hereditaments  : 

Sect.  2.  From  henceforth  no  person  or  persons  whatsoever  shall  make 
entry  into  any  manors,  lands,  tenements,  or  hereditaments,  after  the  ex- 
piration of  twenty-one  years  next  after  his,  her,  or  their  right  or  title  to 
the  same  first  descended  or  accrued ;  nor  shall  any  person  or  persons  what- 
soever have  or  maintain  any  writ  of  right,  or  any  other  real  or  possessory 


PENN8TLVANU.  Ixxvii 

writ  or  action,  for  any  manor,  lands,  tenements,  or  hereditaments,  of  the 
seisin  or  possession  of  him,  her,  or  themselves,  his,  her,  or  their  ancestors 
or  predecessors,  nor  declare  or  allege  any  other  seisin  or  possession  of  him, 
her,  or  themselves,  his,  her,  or  their  ancestors  or  predecessors,  than  within 
twenty-one  years  next  before  such  writ,  action,  or  suit  so  hereafter  to  be 
sued,  commenced,  or  brought. 

Sect.  3.  Promdedy  That  any  person  or  persons  now  having  right,  title 
of  entry  as  aforesaid,  and  the  heir  or  heirs  of  such  person  or  persons,  may, 
within  fifteen  years  from  this  time,  enter,  or  commence  any  action  or  suit, 
as  he,  she,  or  they,  or  his,  her,  or  their  ancestors  or  predecessors  might 
have  done  before  the  passing  of  this  act. 

Sect.  4.  Provided  aiso,  That  if  any  person  or  persons  having  such 
right  or  title  be,  or  shall  be  at  the  time  such  right  or  title  first  descended 
or  accrued,  within  the  age  of  twenty-one  years,  feme  covert,  nan  compos 
mentisy  imprisoned  [or  beyond  the  seas,  or  from  and  without  the  United 
States  of  America],  then  such  person  or  persons,  and  the  heir  or  heirs  of 
such  person  or  persons,  shall  and  may,  notwithstanding  the  said  twenty- 
one  years  be  expired,  bring  his  or  their  action,  or  make  his  or  their  entry, 
as  he,  she,  or  they  might  have  done,  before  the  passing  of  this  act,  so  as 
such  person  or  persons,  or  the  heir  or  heirs  of  such  person  or  persons,  shall 
within  ten  years  next  after  attaining  full  age,  discoverture,  soundness  of 
mind,  enlargement  out  of  prison  [or  coming  into  the  said  United  States], 
take  benefit  of  or  sue  for  the  same,  and  no  time  after  the  said  ten  years  ; 
and  in  case  such  person  or  persons  shall  die  within  the  said  term  of  ten 
years,  under  any  of  the  disabilities  aforesaid,  the  heir  or  heirs  of  such  per- 
son or  persons  shall  have  the  same  benefit  that  such  person  or  persons 
could  or  might  have  had,  by  living  until  the  disabilities  should  have  ceased 
or  been  removed ;  and  if  any  abatement  happen  in  any  proceeding  or  pro- 
ceedings upon  such  right  or  title,  such  proceeding  or  proceedings  may  be 
renewed  and  continued,  within  three  years  from  the  time  of  such  abatement, 
but  not  afterward; 

Sect.  5.  No  person  or  persons  that  now  hath  or  have  any  claim  to  the 
possession  of  any  lands,  tenements,  or  hereditaments,  or  the  pre- 
emption *  thereof,  from  the  Commonwealth,  founded  upon  any  [*  Ixxvi] 
prior  warrant,  whereon  no  survey  hath  been  made,  or  in  conse- 
quence of  any  prior  settlement,  improvement,  or  occupation,  without  other 
title,  shall  hereafter  enter  or  bring  any  action  for  the  recovery  thereof, 
unless  he,  she,  or  they,  or  his,  her,  or  their  ancestors  or  predecessors,  have 
had  the  quiet  and  peaceable  possession  of  the  same  within  seven  years 
next  before  such  entry,  or  bringing  such  action  :  Provided  always^  That  if 
any  person  or  persons  so  claiming  as  aforesaid  hath  been  forced  or  driven 
away  from  his,  her,  or  their  possessions,  by  the  savages,  or  by  the  terror  of 
them,  or  any  other  persons,  or  by  any  other  means,  except  by  the  judicial 
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authority  of  the  State,  hath  quitted  the  same,  during  the  late  war,  then 
such  person  or  persons,  and  his,  her,  or  their  heir  or  heirs,  shall  or  may, 
notwithstanding  the  said  seven  years  he  expired,  bring  his,  her,  or  their 
action,  or  make  his,  her,  or  their  entry  within  five  years  from  the  passing 
of  this  act 

Sect.  6  relates  to  bills,  indictments,  and  informations. 

Sect.  7.  No  deed,  grant,  conveyance,  or  assurance  heretofore  given  bj 
any  sheriff  of  any  of  the  counties  within  this  State,  bona  Jlde,  and  for  a 
valuable  consideration  of  any  lands,  tenements,  or  hereditaments  whatso- 
ever, where  quiet  and  peaceable  possession  hath  been  had  of  the  same  for 
the  space  of  six  years,  shall  be  adjudged  or  taken  to  be  defective,  avoided, 
or  prejudiced,  for  not  producing  in  court,  upon  trial  or  otherwise,  any  writ 
of  fieri  factasy  levari  facias^  or  venditioni  expona,  or  any  returns  there- 
upon, or  for  want  of  proof  that  due  and  legal  notice  of  the  sales  of  the 
same  was  given,  or  for  not  having  been  recorded  in  the  office  for  recording 
of  deeds. 

SuppUmenlary  Act  directing  the  Descent  of  Intestates*  Real  Estate^  etc. 

Section  1.   Supplied  by  act  relating  to  Orphans'  Court  of  1832. 

Sect.  2.  In  all  cases  where  a  return  of  nvUa  bona  shall  have  been 
made  by  the  sheriff  of  the  proper  county,  to  an  execution  against  any  such 
executors  or  administrators,  their  sureties  shall,  on  notice  thereof,  unless 
they  can  show  goods  or  chattels,  lands  or  tenements,  in  some  other  county, 
which  may  be  seised  and  taken  in  execution  by  a  testatum  fieri  facias^  to 
satisfy  the  same,  be  liable  to  pay  the  amount  of  the  debt  and  costs  therein, 
in  actions  brought  against  them  on  the  said  bonds,  and  such  further  proof 
or  evidence  in  support  thereof,  as  by  law  would  have  entitled  the  suitor  or 
suitors  to  recover  his,  her,  or  their  demand  of  the  said  executors  or  admin- 
istrators, de  bonis  propriis :  Provided^  such  suits  shall  be  instituted  against 
the  sureties  within  seven  years  afler  the  date  of  the  respective  bonds ;  and 
the  whole  amount  of  the  sums  of  money  to  be  recovered  thereupon  shall  not 
exceed  the  penalties  of  the  said  bonds  respectively. 

Sect.  4.  Whereas,  inconveniences  may  arise  from  the  debts  of  deceased 
persons  remaining  a  lien  on  their  lands  and  tenements,  an  indefinite  period 
of  time  after  their  decease,  whereby  bona  fide  purchasers  may  be  injured 
and  titles  becoming  insecure:  Be  it  enacted.  That  no  such 
[  *  Ixxvii  ]  debts,  except  they  •  be  secured  by  mortgage,  judgment,  recog- 
nizance, or  other  record,  shall  remain  a  lien  on  said  lands  and 
tenements  longer  than  seven  years  after  the  decease  of  such  debtor,  unless 
an  action  for  the  recovery  thereof  be  commenced  and  duly  prosecuted 
against  his  or  her  heirs,  executors,  or  administrators,  within  the  said  period 
of  seven  years,  or  a  copy  or  particular  written  statement  of  any  bond, 


PENNSYLVANIA.  Ixxix 

oovenant,  debt,  or  demand,  where  the  same  is  not  payable  within  the  said 
period  of  seven  years,  shall  be  filed  within  the  said  period  in  the  office  of 
the  prothonotary  of  the  county  where  the  lands  lie:  Provided  always, 
That  a  debt  due  and  owing  to  a  person,  who,  at  the  time  of  the  decease  of 
such  debtor  is  a  feme  covert,  in  his  or  her  minority,  non  compos  mentis,  in 
prison,  or  out  of  the  limits  of  the  United  States,  shall  remain  a  lien  on  the 
said  lands  and  tenements  (notwithstanding  the  said  term  be  expired),  until 
four  years  afler  discoverture,  or  such  person  shall  have  arrived  at  the  age 
of  twenty-one  years,  be  of  sound  mind,  enlarged  out  of  prison,  or  return 
into  some  one  of  the  United  States  of  America. 


Judgment  a  Lien  on  Real  Estate,  and  Suits  against  Sureties  of  Public 

Officers, 

Whereas,  it  is  reasonable  that  persons  entering  into  bonds  or  recog- 
nizances, as  sureties  for  any  public  officers,  should  be  exonerated  from  their 
responsibility  within  a  reasonable  term  after  such  officers  respectively  shall 
die,  resign,  or  be  removed  from  office :  Therefore,  It  shall  not  be  lawful  for 
any  person  or  persons  whomsoever,  to  commence  and  maintain  any  suit  or 
suits  on  any  bonds  or  recognizances,  which  shall  hereafter  be  given  and 
entered  into  by  any  person  or  persons,  as  sureties  for  any  public  officer, 
from  and  after  the  expiration  of  the  term  of  seven  years,  to  be  computed 
from  the  time  at  which  the  cause  of  action  shall  have  accrued ;  and  if  any 
such  suit  or  suits  shall  be  commenced  contrary  to  the  intent  and  meaning 
of  this  act,  the  defendant  or  defendants  respectively  shall  and  may  plead 
the  general  issue,  and  give  this  act,  and  the  special  matter  in  evidence ; 
and  if  the  plainti£f  or  plaintiffs  be  nonsuit,  or  if  a  verdict  or  judgment  pass 
against  him  or  them  respectively,  the  defendant  or  defendants  shall  respec^ 
tively  recover  double  costs. 

(Real  Property,     Supplement,) 

Section  1.  The  provision  contained  in  the  fourth  section  of  the  act  to 
which  this  is  a  supplement,  so  far  as  the  same  relates  to  persons  beyond 
the  seas,  and  from  and  without  the  United  States  of  America,  is  hereby 
repealed,  and  the  limitation  contained  in  the  second  section  of  the  said  act 
IS  hereby  extended  to  persons  residing  beyond  the  seas,  and  from  and 
without  the  United  States  of  America,  any  law  to  the  contrary  notwith- 
standing. 


IZXX  APPENDIX. 

DELAWARB. 

Real  Property.     (Laws  of  Delaware^  1829.) 

[  *  Izxviii  ]  *  Section  1.  From  henceforth  no  person  or  persons  what- 
soever shall  make  an  entry  into  any  lands,  tenements,  or  hered- 
itaments, but  within  twenty  years  next  after  his,  her,  or  their  right  or  tide 
first  descended  or  accrued ;  nor  shall  any  person  or  perscms  whatsoeyer 
have  or  maintain  any  writ  of  right  or  any  action,  real,  personal,  or  mixed 
for,  or  make  any  prescription  or  claim  to  or  in,  any  lands,  tenements,  or 
hereditaments,  of  the  seisin  or  possession  of  him,  her,  or  them,  his,  her,  or 
their  ancestor  or  predecessor,  and  declare  or  allege  in  any  manner  what- 
ever any  further  seisin  of  him,  her,  or  them,  his,  her,  or  their  ancestor  or 
predecessor,  but  only  an  actual  seisin  or  possession  of  him,  her,  or  them, 
his,  her,  or  their  ancestor  or  predecessor,  of  the  premises  sued  for  or 
daimed  within  twenty  years  next  before  such  writ  or  action  hereafter 
to  be  had  or  brought:  Provided,  nevertheUiSj  That  any  person  or  per- 
sons now  having  right  or  title  of  entry  and  the  heirs  of  such  person 
or  persons  may  within  ten  years  from  this  time  proceed  as  might 
have  been  done  heretofore :  And  provided  also^  That  if  any  person 
having  right  or  title  of  entry  was  and  now  is,  or  if  any  person  here-^ 
after  having  right  or  title  of  entry  shall  be  at  the  time  of  such  right  or 
title  first  descended  or  accrued  an  infant,  feme  covert,  non  compos  mentis, 
or  a  prisoner,  then,  but  in  no  other  case  whatever,  except  as  before  pro- 
vided, such  person  or  the  heirs  of  such  person  may  within  ten  years  next 
after  the  removal  of  such  disability  but  not  afterwards,  proceed,  notwith- 
standing the  said  twenty  years  be  expired,  as  might  have  been  done  before 
the  same  were  expired ;  and  if  any  such  person  shall  die  under  any  of  the 
disabilities  aforesaid,  the  heirs  of  such  person  shall  have  the  like  benefit 
that  such  person  might  have  had  by  living  till  the  disability  had  ceased. 

An  act  concerning  waste,  etc,  1829,  provides  that  no  action  of  waste 
shall  be  brought  after  the  expiration  of  three  years  from  the  committing 
of  the  waste,  with  the  usual  exceptions  of  infancy,  etc. 

An  act  concerning  mesne  profits,  passed  February  6,  1829,  provides, 
that  when,  after  recovery  in  ejectment,  action  is  brougl^t  for  mesne  profits  ; 
if  such  action  be  commenced  within  six  months  after  the  judgment,  or  if 
there  be  a  writ  of  error,  within  six  months  after  the  affirmance  of  said 
judgment,  or  other  determination  of  the  proceeding  in  error,  the  said  action 
shall,  so  far  as  to  avoid  the  intermediate  operation  of  the  act  of  limitation, 
be  deemed  a  continuation  of  the  proceeding  in  ejectment ;  so  that  the  plain- 
tifi*  shall  not  be  debarred  by  the  act  of  limitation  from  recovering  mesne 
profits  for  three  years  next  preceding  the  commencement  of  the  ejectment 
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Perianal  Actions, 

*  Sect.  1.  No  action  shall  be  brought  upon  the  official  recog-  [^  Ixxix] 
nizance  of  any  sheriff,  or  upon  any  administration  bond,  or  upon 
any  testamentary  bond,  against  either  the  principal  or  sureties  after  the  ex- 
piration of  six  years  from  the  date  of  such  recognizance  or  bond. 

Sect.  2.  No  action  shall  be  brought  upon  any  guardian  bond  against 
either  the  principal  or  sureties  after  the  expiration  of  three  years  from  the 
determination  o^  ceasing  of  the  guardianship. 

Sect.  3.  No  action  shall  be  brought  upon  any  recognizance  taken  in  the 
orphans'  court  with  condition  for  the  payment  of  appraised  value  or  of 
purchase-money  of  lands,  tenements,  or  hereditaments,  against  any  surety 
in  such  recognizance,  or  the  heirs,  terretenants,  executors,  or  administra- 
tors of  such  surety,  after  the  expiration  of  three  years  from  the  time  when 
the  value  of  money  mentioned  in  the  condition  or  the  last  instalment  there- 
of (when  it  is  payable  by  instalments)  is  payable. 

Sect.  4.  No  action  shall  be  brought  upon  the  official  obligation  of  any 
State  Treasurer,  Secretary  of  State,  County  Treasurei:,  Treasurer  of  the 
Trustees  of  the  Poor,  Coroner,  Register  for  the  probate  of  wills  and  grant- 
ing letters  of  administration.  Recorder  of  Deeds,  Clerk  of  the  Supreme 
Court,  Prothonotary  of  the  Court  of  Common  Pleas,  Clerk  of  the  Peace, 
"Clerk  of  the  Orphans'  Court,  collector  or  constable,  against  either  the  prin- 
cipal or  sureties,  after  the  expiration  of  three  years  from  the  accruing  of 
the  cause  of  such  action. 

Sect.  5.  No  action  of  trespass,  no  action  of  replevin,  no  action  of 
detinue,  no  action  of  debt  not  founded  upon  a  record  or  specialty,  no  action 
of  account,  no  action  of  assumpsit,  and  no  action  upon  the  case  whatever, 
shall  be  brought  after  the  expiration  of  three  years  ft'om  the  accruing  of 
the  cause  of  such  action  :  except  that  the  time  prescribed  by  the  preced- 
ing limitation  shall  not  begin  to  run  in  the  case  of  a  mutual  and  running 
account  between  parties,  while  such  account  continues  open  and  current ; 
and  that  when  the  cause  of  action  arises  from  a  promissory  note,  bill  of 
exchange)  or  an*  acknowledgment  under  the  hand  of  the  party  of  a  sub- 
sisting demand,  the  action  may  be  commenced  at  any  time  within  six  years 
from  the  accruing  of  such  cause  of  action. 

Sect.  6.  Providedy  That  if  the  person  entitled  to  any  action  compre- 
hended within  either  of  the  foregoing  sections  shall  have  been  at  the  time 
of  the  accruing  of  the  cause  of  such  action  under  disability  of  infancy, 
coverture,  or  incompetency  of  mind,  this  act  shall  not  be  a  bar  to  such  action 
during  the  continuance  of  such  disability,  nor  until  the  expiration  of  three 
years  from  the  removal  thereof. 

Sect.  7.  No  civil  action  for  a  forfeiture  upon  a  penal  statute,  whether 
at  the  suit  of  the  party  grieved  or  of  a  common  informer,  or  of 
the  State  or  *  otherwise,  shall  be  brought  after  the  expiration  of  [*  Ixxx] 
one  year  from  the  accruing  of  the  cause  of  such  aotion. 
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Sect.  8.  No  action  shall  be  brought  upon  any  bond  given  to  the  presi- 
dent, directors,  and  company  of  any  bank,  or  to  any  corporation  in  the 
State,  by  any  officer  of  such  bank  or  corporation  with  condition  for  his 
good  behavior,  or  for  the  faithful  discharge  of  his  duties  in  his  station,  or 
touching  the  execution  of  his  office,  against  either  the  principal  or  sureties, 
after  the  expiration  of  two  years  from  the  accruing  of  the  cause  of  such 
action :  and  no  action  shall  be  brought,  and  no  proceeding  shall  be  had 
upon  any  such  bond  or  upon  any  judgment  thereupon,  against  either  the 
principal  or  sureties,  for  any  cause  of  action  accruing  after  the  expiration 
of  six  years  from  the  date  of  such  bond. 

The  directors  or  managers  of  any  bank  or  corporation  are  authorized 
and  enjoined  to  take  from  each  officer  thereof,  required  by  the  charter  or 
by-laws  to  give  bond,  a  new  bond  as  often  as  may  be  deemed  expedient, 
but  at  furthest  every  six  years,  and  so  that  the  date  of  the  new  bond  shall 
not  be  more  than  six  years  posterior  to  the  date  of  the  bond  immediately 
preceding. 

Sect.  9.  Providedj  That  when  a  cause  of  action  arises  in  this  State,  if 
the  person  liable  to  such  action  be  not  an  inhabitant  of  this  State  at  the 
accruing  of  such  cause,  or  abscond  or  remove  from  this  State  before  the 
expiration  of  the  time  allowed  by  this  act  for  bringing  such  action,  the 
time  during  which  such  person  shall  have  been  out  of  this  State,  shall, 
in  applying  either  of  the  limitations  in  this  act,  be  deducted ;  and  in  every 
such  case  at  least  one  year  from  the  return  of  such  person  into  this  State 
shall  be  allowed  for  bringing  such  action. 

Sect.  10.  Provided,  cdsOy  That  if,  in  any  action  judgment  shall  be  ren- 
dered for  the  plaintiff,  and  the  said  judgment  be  afterwards  reversed,  or 
verdict  be  given  for  the  plaintiff  and  judgment  be  arrested,  or  judgment 
be  given  against  the  plaintiff  on  a  plea  in  abatement,  or  the  plaintiff  or 
defendant  die  after  writ  sued  and  before  the  defendant's  appearance  ;  a  new 
action  may  be  brought  upon  the  same  cause  of  action  at  any  time  within 
a  year  after  said  reversal,  arrest,  abatement,  or  death.  This  proviso,  how- 
ever, shall  not  avail,  if  the  first  action  at  the  time  of  bringing  it  were 
barred  by  this  act ;  but  if  this  act  were  pleaded  in  the  first  action,  and 
verdict  thereupon  found  for  the  plaintiff,  such  verdict  shall  be  conclusive 
evidence  that  the  first  action  was  not  at  the  time  of  bringing  it  barred  by 
this  act 

Sect.  11.  No  exceptions  to  an  account  of  an  executor,  administrator,  or 
guardian,  settled  by  the  register  for  the  county,  shall  be  received  or  filed 
in  the  orphans'  court  after  the  expiration  of  three  years  from  the  settle- 
ment of  said  account ;  provided  that  this  limitation,  in  respect  to  any  per- 
son under  disability  of  infancy,  coverture,  or  incompetency  of  mind  at  the 
time  of  the  settlement  of  any  such  account,  shall  begin  to  run  from  the 
ceasing  of  such  disability,  and  not  from  the  time  of  such  settlement. 
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Sect.  1 2.  This  act  shall  extend  and  Applj  to  all  recognizances, 
bonds*,  *  obligations,  and  accounts  herein  mentioned,  as  well  as  [^  Ixxxi] 
those  that  have  been  taken,  executed,  or  settled  heretofore,  as 
those  that  shall  be  taken,  executed,  or  settled  hereafter,  and  to  all  actions 
and  causes  of  action  herein  mentioned,  as  well  those  that  have  accrued 
heretofore,  as  those  that  shall  accrue  hereafter;  saving  only,  that  upon 
sheriflT's  recognizances  taken  before  the  first  day  of  January,  in  the  year 
of  our  Lord  on^^  thousand  eight  hundred  and  twenty-three,  the  period  of 
limitation  shall  be  seven  years  from  the  date  of  such  recognizances,  and 
upon  official  obligations  of  constables  taken  before  the  first  day  of  January, 
in  the  year  of  our  Lord  one  thousand  eight  hundred  and  twenty-seven,  the 
period  of  limitation  shall  be  four  years  from  the  date  of  such  obligations  ; 
and  this  act  shall  not  be  a  bar  to  any  action  commenced  before  the  first  day 
of  September,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and 
thirty,  upon  any  recognizance  taken  in  the  orphans'  court,  or  upon  the 
official  bond  of  any  officer  of  a  bank  or  corporation,  or  of  a-  State  Treasurer, 
Secretary  of  State,  County  Treasurer,  Treasurer  of  the  trustees  of  the  poor, 
Collector,  or  for  a  cause  of  action  arising  from  a  promissory  note,  bill  of 
exchange,  or  acknowledgment  under  the  hand  of  the  party  of  a  subsisting 
demand. 


MARYLAND. 


Limitation  of  Certain  Actiofis  for  avoiding  Suits  at  Law,     {Laws  of 

Maryland^  Vol  1,  Gh.  23.) 

Forasmuch  as  nothing  can  be  more  essential  to  the  peace  and  tranquillity 
of  this  Province  than  the  quieting  the  estates  of  the  inhabitants  thereof,  and 
for  the  effecting  of  which  no  better  measures  can  be  taken  than  a  limitation 
of  time  for  the  commencing  of  such  actions,  as  in  the  several  and  respec- 
tive courts  within  this  Province  are  brought,  from  the  time  of  such  actions 
accruing : 

Sect.  2.  Be  it  enacted^  by  the  Kind's  most  excellent  Majesty,  by  and  with 
the  advice  and  consent  of  his  Majesty s  Governor,  Council,  and  Assembly 
of  this  Province,  and  the  authority  of  the  same,  That  all  actions  of  trespass 
quare  clausum  fregit ;  all  actions  of  trespass,  detinue,  sur-trover,  or  re- 
plevin, for  taking  away  goods  or  chattels  ;  all  'actions  of  account,  contract, 
debt,  book,  or  upon  the  case,  other  than  such  accounts  as  concern  the  trade 
of  merchandise  between  merchant  and  merchant,  their  factors  and  servants 
which  are  not  residents  in  this  Province ;  all  actions  of  debt  for  lending 
or  contract  without  specialty ;  all  actions  of  debt  for  arrearages  of  rent ; 
all  actions  of  assault,  menaces,  battery,  wounding,  and  imprisonment,  or  any 
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of  them,  which  shall  be  sued  or  brought  hj  any  person  or  persons  within 
this  Province,  at  anj  time  after  the  end  of  this  present  ses- 
[*lxxxii3  sion  of  assembly,  shall  be  *  commenced  or  sued  within  the 
time  and  limitation  hereafter  expressed,  and  not  after  ;  that 
is  to  saj,  the  said  actions  of  account,  and  the  said  actions  upon  the 
case,  upon  simple  contract,  book  debt,  or  account,  and  the  said  actions  for 
debt,  detinue,  and  replevin  for  goods  and  chattels,  and  the  said  action  for 
trespass  qtiare  clcauum  fregit,  within  three  years  ensuing  the  cause  of  such, 
action,  and  not  after ;  and  the  said  actions  on  the  case  for  words,  and  ac- 
tions of  trespass,  of  assault,  battery,  wounding,  and  imprisonment,  or  any 
of  them,  within  one  year  from  the  time  of  the  cause  of  such  action  accru- 
ing, and  not  after. 

Sect.  S.  And  he  Jwrther  enacted^  hy  the  authority  aforesaid^  That  if  any 
person  entitled  to  any  the  action  or  actions  aforesaid,  shall  be,  at  the  time 
of  any  such  cause  of  action  accruing,  within  the  age  of  one-and-twenty 
years,  feme  covert^  non  compos  mentis^  imprisoned,  or  beyond  the  seas,  that 
then  such  person  or  persons  shall  be  at  liberty  to  bring  the  said  action  or 
actions  within  the  respective  times  before  limited,  after  their  coming  to,  or 
being  of,  full  age,  sound  memory,  at  laige,  or  returned  from  beyond  the 
seas,  as  other  persons  having  no  such  impediment  might  or  should  have 
done. 

Ch.  216  repeals  the  savings  in  favor  of  persons  beyond  seas. 

Seal  Actions  and  Replevin. 

The  Statute  of  21  James  I.  c.  16,  with  its  savings,  is  still  in  force  in  this 
State.     4  Griffith's  Annual  Law.  Reg.  980. 


SOUTHERN  STATES. 


YIB6INIA. 


Real  Actions,     {Revised  Code,) 

Section  \,  Be  it  enacted  by  the  General  Assembly,  That  all  writs  of 
formedon  in  descender,  remainder,  or  reverter,  of  any  lands,  tenements,  or 
hereditaments  whatsoever,  hereafter  to  be  brought  upon  any  title  or  cause 
hereafter  accrued,  or  which  may  hereafter  fall  or  accrue,  shall  be  sued  out 
within  twenty  years  next  after  such  title  or  cause  of  action  accrued,  and 
not  afterwards  ;  and  that  no  person  or  persons,  who  now  hath  or  have,  or 
hereafter  may  have,  any  right  or  title  of  entry,  into  any  lands,  tenements, 
or  hereditaments,  shall  make  any  entry  but  within  twenty  years  next  after 
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such  right  or  title  accrued ;  and  such  person  shall  be  barred  from  any  entry 
afterwards. 

Sect.  2.  Provided^  fieverthd$$8f  That  if  any  person  or  persons,  entitled 
to  such  writ  or  writs,  or  to  such  right  or  title  of  entry  as  afore- 
said, shall  be,  *  or  were  under  the  age  of  one-and-twenty  years,  [*  Ixxziii  J 
feme  covert,  non  compos  mentis,  imprisoned  or  not  within  this 
Commonwealth,  at  the  time  of  such  right  or  title  accrued,  or  coming  to 
them,  every  such  person,  and  his  or  her  heirs,  shall  and  may,  notwithstand- 
ing the  said  twenty  years,  are,  or  shall  be  expired,  bring  and  maintain  his 
action,  or  make  his  entry,  within  ten  years  next  after  such  disabilities  re- 
moved, or  the  death  of  the  person  so  disabled,  and  not  afterwards. 

Sect.  8.  In  all  writs  of  right,  and  other  actions  possessory,  any  person 
may  maintain  a  writ  of  right  upon  the  possession  or  seisin  of  his  ancestor 
or  predecessor,  within  fifty  years,  or  any  other  possessory  action  upon  the 
possession  or  seisin  of  his  or  her  ancestor  or  predecessor,  within  forty 
years  next  before  the  teste  of  the  writ ;  but  no  person  shall  maintain  a  real 
action  upon  his  own  possession  or  seisin,  but  within  thirty  years  next  be- 
fore the  teste  of  the  writ. 

Personal  Actions^  GompuUxtion  of  7\me,  etc. 

Sect.  4.  AU  actions  of  trespass  quare  clausum  fregit,  all  actions  of 
trespass,  detinue,  actions  sur  trover,  and  replevin  for  taking  away  of  goods 
and  chattels ;  all  actions  of  account,  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  factors  or  servants ;  all  actions  of  debt,  grounded  upon  any 
lending  or  contract  without  specialty ;  all  actions  of  debt  for  arrearages  of 
rent ;  all  actions  of  assault,  menace,  battery,  wounding,  and  imprisonment^ 
or  any  of  them,  which  shall  be  sued  or  brought ;  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereafter  expressed,  and  not  after; 
that  is  to  say :  the  said  actions  upon  the  case,  other  than  for  slander,  and 
the  said  actions  for  account,  and  the  said  actions  for  trespass,  debt,  detinue, 
and  replevin  for  goods  and  chattels,  and  the  said  actions  of  trespass  quare 
clausum  fregit,  within  five  years  next  after  the  cause  of  such  action  or  suit, 
and  not  after ;  and  the  said  actions  of  trespass,  of  assault,  battery,  wound-^ 
ing,  imprisonment,  or  any  of  them,  within  three  years  next  after  the  cause 
of  such  actions  or  suits,  and  not  after ;  and  the  said  action  upon  the  case 
for  words,  within  one  year  next  after  the  words  spoken,  and  not  after. 

Sect  5.  Judgments  in  any  court  of  record  within  this  Commonwealth,, 
where  execution  hath  not  issued,  may  be  revived  by  scire  facias,  or  an  ae^ 
tion  of  debt  brought  thereon,  within  ten  years  next  after  the  date  of  such 
judgment,  and  not  after ;  or  where  execution  hath  issued,  and  no  return  is 
made  thereon,  the  party  in  whose  favor  the  same  was  issued  shall  and  may 
obtain  other  executions,  or  move  against  any  sheriff  or  other  officer,  or  hia 
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or  their  security  or  securities,  for  not  returning  the  same,  for  the  term  of 
ten  years  from  the  date  of  such  judgment,  and  not  after. 

Sect.  6.  Provided^  That  if  any  person  or  persons,  entitled  to  such  judg- 
ment, where  execution  hath  not  issued,  or  where  execution  hath  issued, 
and  no  return  made  (in  either  case),  shall  be,  or  were  under 
[  *  Ixxxiv  ]  the  *  age  of  twenty-one  years,  feme  covert,  non  compos  mentis, 
imprisoned,  or  not  within  this  Commonwealth,  at  the  time  of 
such  judgment  being  awarded,  whether  execution  hath  issued  thereon  or 
not,  every  such  person,  his,  or  her  heirs,  executors,  or  administrators,  shall 
and  may,  notwithstanding  the  said  ten  years  are  or  shall  be  expired,  have 
the  benefit  of  said  judgment,  where  no  execution  hath  issued,  by  reviving 
the  same  by  scire  facias,  or  by  action  of  debt ;  and  where  execution  hath 
issued,  and  no  return  made,  every  such  person  or  persons,  his  or  her  heirs, 
executors,  or  administrators,  may  have  the  benefit  of  other  executions,  or 
may  move  against  any  sheriff  or  other  officer,  or  his  or  their  security  or 
securities,  iTor  the  same,  within  five  years  afler  such  disabilities  removed, 
and  not  after. 

Sect.  7.  All  actions  or  suits,  founded  upon  any  account  for  goods, 
wares,  or  merchandise  sold  and  delivered,  or  for  any  aiticles  charged  in 
any  store  account,  shall  be  commenced  and  sued  within  one  year  next  after 
the  cause  of  such  action  or  suit,  or  the  delivery  of  such  goodis  wares,  and 
merchandise,  and  not  after  ;  except,  that,  in  the  case  of  the  death  of  the 
creditors  or  debtors,  before  the  expiration  of  the  said  term  of  one  year,  the 
further  time  of  one  year,  from  the  death  of  such  creditor  or  debtor,  shall 
be  allowed  for  the  commencement  of  any  such  action  or  suit. 

Sect.  8.  And,  to  prevent  imposition  or  deception  herein,  the  respective 
time  or  date  of  the  delivery  of  the  several  articles,  charged  in  any  such 
account,  or  any  receipt  taken  for  the  delivery  of  them,  shall  be  particularly 
specified.  And  if  any  merchant  or  trader  shall  wilfully  post-date  any 
article  or  articles  in  such  account,  or  the  receipt  taken  for  the  delivery  of 
them,  he  shall  forfeit  and  pay  tenfold  the  amount  of  the  article  or  articles, 
so  post-dated,  to  be  recovered,  with  costs,  by  warrant  where  the  penalty 
does  not  exceed  twenty  dollars,  and  by  action  of  debt  or  information  in  any 
court  of  record,  where  the  penalty  shall  exceed  that  sum  ;  to  the  informer, 
where  the  informer  prosecutes,  or  to  the  Commonwealth,  ''  for  the  use  of 
the  literary  fund,**  where  the  prosecution  shall  be  first  instituted  on  the 
public  behalf. 

Sect.  9.  And,  to  prevent  any  doubt  in  the  construction  hereof,  it  is 
hereby  declared,  that  the  before-mentioned  limitation  of  one  year  shall 
take  place  and  be  computed  from  the  respective  dates  or  times  of  delivery 
of  the  several  articles  entered  or  charged  in  any  such  account ;  and  that  all 
such  articles  as  shall  have  been  of  more  than  one  year's  standing,  when 
the  action  or  suit  was  commenced,  shall  be  disallowed  and  rejected,  and 
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Terdict  shall  be  given  or  judgment  rendered,  for  no  more  than  the  amount 
of  such  articles,  as  appear  to  have  been  actually  charged  or  delivered 
within  one  year  next  before  the  commencement  of  the  suit  as  afore- 
said. 

Sect.  10.  Provided,  nevertheless.  That  if,  in  any  of  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  afterwards  re- 
versed by  error,  or  a  verdict  pass  for  the  plaintiff,  and  upon  matter  allegad 
in  arrest  of  judgment,  the  judgment  be  given  against  the  plain- 
tiff, that  he  take  *  nothing  by  his  plaint,  writ,  or  bill,  in  all  such  [*  Ixxxv] 
cases,  the  party  plaintiff,  his  heirs,  executors,  or  administrators 
(as  the  case  shall  require)  may  commence  a  new  action  or  suit,  from  time 
to  time,  within  one  year  next  after  such  judgment  reversed,  or  such  judg- 
ment given  against  the  plaintiff,  and  not  after. 

Sect.  11.  Provided^  alwaysy  That  in  all  questions  which  may  arise  in 
any  court  of  record,  upon  any  act  for  limitation  of  actions,  making  entries 
into  lands,  or  limitation  of  evidence,  in  the  computation  of  time,  the  several 
periods  between  the  twelfth  day  of  April,  one  thousand  seven  hundred  and 
seventy-four,  and  the  twelfth  day  of  April,  one  thousand  seven  hundred  and 
seventy-eight,  and  between  the  first  day  of  January,  one  thousand  seven 
hundred  and  eighty-one,  and  the  fifth  day  of  January  one  thousand  seven 
hundred  and  eighty-two,  and  between  the  fifth  day  of  May,  one  thousand 
seven  hundred  and  eighty-three,  and  the  twentieth  day  of  October,  in  the 
same  year,  shall  not  be  accounted  any  part  thereof,  so  as  to  bar  such  action, 
entry,  or  evidence. 

Sect.  12.  Provided,  also.  That  if  any  person  or  persons,  that  is,  or 
shall  be  entitled  to  any  such  action  of  trespass,  detinue,  action  sur  trover, 
replevin,  actions  of  account,  actions  of  debt,  actions  of  trespass  for  assault, 
menace,  battery,  wounding,  or  imprisonment,  be,  or  shall  be,  at  the  time  of 
any  such  cause  of  action  given  or  accrued,  fallen  or  come,  within  the  age 
of  twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned,  beyond 
the  seas,  or  out  of  the  country,  that  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  so  as  they  take  the  same  within  such 
times  as  are  before  limited,  after  their  coming  to,  or  being  of  full  age,  dis- 
covert, of  sane  memory,  at  large,  and  returned  from  beyond  the  seas, 
or  from  without  this  country,  as  by  other  persons  having  no  such  impedi- 
ment should  be  done. 

Sect.  13.  Provided,  always,  That  all  suits  hereafter  brought  in  the 
name  or  names  of  any  person  or  persons,  residing  beyond  the  seas,  or  out 
of  this  country,  for  recovery  of  any  debt  due  for  goods  actually  sold  and 
delivered  here,  by  his  or  their  factor  or  factors,  shall  be  commenced  and 
prosecuted  within  the  time  appointed  and  limited  by  this  act,  for  bringing 
the  like  suits,  and  not  after ;  notwithstanding  the  saving  hereinbefore  con- 
tained to  persons  beyond  the  seas  at  the  time  their  causes  of  action  accrued  : 
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Provided,  nevertheless^  That  if  any  factor  shall  happen  to  die  hefore  the 
expiration  of  the  time  in  which  suit  should  have  been  brought,  such  prin- 
cipal shall  be  allowed  two  years  from  the  death  of  such  factor,  to  commence 
and  prosecute  his,  her,  or  their  action  for  any  debt  due  to  him,  her,  or  them, 
on  account  of  any  contract  or  dealing  with  such  factor. 

Sect.  14.  Provided^  cdso,  That  if  any  person  or  persons,  defendant  or 
d|fendants  to  any  of  the  aforesaid  actions,  shall  abscond  or  conceal  them- 
selves, or,  by  removal  out  of  the  country,  or  the  county  where  he  or  they 
do  or  shall  reside,  when  such  cause  of  action  accrued,  or  by  any  other  in- 
direct ways  or  means,  defeat  or  obstruct  any  person  or  persons, 
[  *  Ixxxvi  ]  who  have  title  *  thereto,  from  bringing  or  maintaining  all,  or 
any  of  the  aforesaid  actions  within  the  respective  times  limited 
by  this  act,  that  then  and  in  such  case,  such  defendant  or  defendants  are 
not  to  be  admitted  to  plead  this  act  in  bar  to  any  of  the  aforesaid  actions ; 
anything  in  this  act  in  any  wise  to  the  contrary  notwithstanding. 

Sect.  15.  Provided^  also,  That  this  act  shall  not  extend  to  any  action 
which  shall  be  commenced  against  any  master  or  commander  of  a  ship  or 
vessel,  who  shall  dischai^  or  cause  to  be  put  on  shore,  any  sick  or  disabled 
sailor  belonging  to  his  ship  or  vessel,  or  any  servant,  without  taking  due  care 
for  their  maintenance  and  cure,  or  carrying  any  debtor,  servant,  or  slave 
out  of  this  Commonwealth,  contrary  to  law. 

Sect.  16.  If  any  suit  be  brought  against  any  executor  or  administrator, 
<*  or  other  person  having  charge  of  the  estate  of  a  testator  or  intestate,** 
for  the  recovery  of  a  debt  due  upon  an  open  account,  it  shall  be  the  duty 
of  the  court,  before  whom  such  suit  shall  be  brought,  to  cause  to  be  ex- 
punged from  such  account  every  item  thereof,  which  shall  appear  to  have 
been  due  five  years  before  the  death  of  the  testator  or  intestate  ;  saving  to 
all  persons  non  compos  mentis,  femes  covert,  infants,  imprisoned,  or  out  of 
this  Commonwealth,  who  may  be  plaintiff  in  such  suits,  three  years  after  their 
several  disabilities  ^  shall  be  "  removed.  And,  if  any  person  shall  wilfully 
post-date  any  such  account,  he  shall  forfeit  and  pay  tenfold  the  amount  of 
the  articles  so  post-dated,  to  be  recovered  in  any  court  of  record,  where 
the  penalty  incurred  shall  exceed  twenty  dollars,  and  by  a  warrant,  before 
a  justice  of  the  peace,  where  the  penalty  incurred  shall  not  exceed  that 
sum. 

Sect.  17.  No  action  of  debt  shall  be  brought  against  any  executor  or 
administrator,  ''  or  other  person  having  charge  of  the  estate  of  a  testator 
or  intestate,"  upon  a  judgment  obtained  against  his  testator  or  intestate,  nor 
shall  any  scire  facias  be  issued  against  any  executor  or  administrator,  ^'  or 
other  person  having  charge  of  the  estate  as  aforesaid,"  to  revive  such 
judgment,  after  the  expiration  of  five  years  from  the  qualification  of  his 
executor  or  administrator,  '*  or  of  such  other  person  having  charge  of  the 
estate  *' ;  and  all  such  judgments,  after  the  expirati(Mi  of  five  years,  upcm 
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which  no  proceedings  shall  have  been  had,  shall  be  deemed  to  have  been 
paid  and  discharged  :  saving  to  all  persons,  non  compos  mentis,  femes 
covert,  infants,  imprisoned,  or  out  of  this  Commonwealth,  who  may  have 
been  entitled  to  the  benefit  of  such  judgment,  three  years  after  their  several 
disabilities  are  removed. 

Sect.  18.  No  bill  of  review  shall  be  granted  by  any  corporation  or 
county  court  sitting  in  chancery,  or  by  any  superior  Court  of  Chancery,  to 
any  decree  pronounced  in  a  cause  which  shall  be  finally  decided,  unless 
the  same  be  applied  for  within  three  years  next  after  such  final  decision : 
saving  to  infants,  femes  covert,  persons  of  insane  mind,  ^  persons  impris* 
oned,"  and  persons  out  of  the  State,  in  the  service  of  this  State, 
or  of  the  United  States,  *  a  right  to  obtain  such  bill  of  review,  [*  Ixxxvii] 
within  three  years  after  their  respective  disabilities  are  re- 
moved. 

Sect.  19.  No  writ  of  error  or  supersedeas  shall  be  granted  to  any  judg- 
ment of  a  court  of  law,  after  the  expiration  of  five  years  from  the  time 
when  such  judgment  shall  have  been  made  final :  saving  to  all  persons,  non 
compos  mentis,  infants,  femes  covert,  persons  imprisoned  or  out  of  the 
United  States,  in  the  service  thereof,  or  of  this  State,  three  years  after 
their  several  disabilities  removed. 
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JReal  Property.     {Revised  Statutes.) 

Section  1.  Be  it  enacted  hy  the  General  Assembly  of  the  State  of  North 
Carolina,  and  it  is  hereby  enacted  by  the  authority  of  the  same,  That  no 
person  or  persons,  nor  their  heirs,  which  hereafter  shall  have  any  right 
or  title  to  any  lands,  tenements,  or  hereditaments,  shall  thereunto  enter 
or  make  claim,  but  within  seven  years  next  after  his,  her,  or  their  right  or 
title  descended  or  accrued,  and  in  default  thereof  such  person  or  persons, 
so  not  entering  or  making  claim,  shall  be  utterly  excluded  and  disabled 
from  any  entry  or  claim  thereafter  to  be  made :  Provided,  nevertheless,  that 
if  any  person  or  persons,  that  is,  or  hereafter  shall  be  entitled  to  any  right 
or  claim  of  lands,  tenements,  or  hereditaments,  shall  be,  at  the  time  the 
said  right  or  title  first  descended,  accrued,  come  or  fallen,  within  the  age  of 
twenty-one  years,  feme  covert,  non  compos  mentis,  imprisoned,  or  beyond 
seas,  that  then  such  person  or  persons  shall  and  may,  notwithstanding  the 
said  seven  years  be  expired,  commence  his,  her,  or  their  suit,  or  make  his, 
her,  or  their  entry,  as  he,  she,  or  they  might  have  done  before  this  act,  so 
as  such  person  or  persons  shall,  within  three  years  next  after  full  age,  dis- 
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coverture,  coming  of  sound  mind,  enlargement  out  of  prison,  or  persons 
beyond  seas,  within  eight  years  after  the  title  or  claim  becomes  due,  take 
benefit  and  sue  for  the  same,  and  at  no  time  after  the  times  or  limitations 
herein  specified ;  but  that  all  possessions,  held  without  suing  such  claim  as 
aforesaid,  shall  he  a  perpetual  bar  against  all,  and  all  manner  of  persons 
whatsoever,  that  the  expectation  of  heirs  may  not,  in  a  short  time,  leave 
much  land  unpossessed,  and  titles  so  perplexed,  that  no  man  will  know  of 
whom  to  take  or  buy  land.  Provided,  abo,  that  if  in  any  action  of  eject- 
ment for  the  recovery  of  any  lands,  tenements,  or  hereditaments,  judgment 
be  given  for  the  plaintiff,  and  the  same  be  reversed  for  error,  or  a  verdict 
pass  for  the  plaintiff,  and,  upon  matter  alleged  in  arrest  of  judgment,  tbe 
judgment  be  given  against  the  plaintiff  that  he  take  nothing  by  his  plaint, 

writ,  or  bill,  or  a  verdict  be  given  against  the  plaintiff,  in  all  such 
[*  Ixxxviii]  cases  the  party  plaintiff,  his  heirs  or  executors,  as  *  the  case 

shall  require,  may  commence  a  new  action  or  suit  from  time 
to  time,  within  one  year  afler  such  judgment  reversed,  or  judgment  given 
against  the  plaintiff. 

Sect.  2.  Where  any  person  or  persons,  or  the  person  or  persons  under 
whom  he,  she.  or  they  claim,  shall  have  been,  or  shall  continue  to  be,  in 
possession  of  any  lands,  tenements,  or  hereditaments  whatsoever,  under 
titles  derived  from  sales,  made  either  by  creditors,  executors,  or  adminis- 
trators of  any  person  deceased,  or  by  husbands  and  their  wives,  or  by  in- 
dorsement of  patents  or  other  colorable  title,  for  the  space  of  twenty-one 
years,  all  such  possessions  of  lands,  tenements,  or  hereditaifients,  under  such 
title,  shall  be  and  are  hereby  ratified,  confirmed,  and  declared  to  be  a  good 
and  legal  bar,  against  the  entry  of  any  person  or  persons,  under  the  right  or 
claim  of  the  State,  to  all  intents  and  purposes  whatsoever :  Provided,  never- 
theless,  that  the  possession  so  set  up  shall  have  been  ascertained  and 
identified  under  known  and  visible  lines  or  boundaries. 

Personcd  Actions. 

Sect.  3.  All  actions  of  trespass,  detinue,  actions  sur  trover,  and  re- 
plevin for  taking  away  of  goods  and  chattels,  all  actions  of  account  and 
upon  the  case,  all  actions  of  debt  for  arrearages  of  rent,  all  actions  of  debt 
grounded  upon  any  lending  or  contract  without  specialty,  and  all  actions  of 
assault,  menace,  battery,  wounding,  and  imprisonment,  or  any  of  them, 
which  shall  be  sued  or  brought,  shall  be  commenced  or  brought  within  the 
time  and  limitation  in  this  act  expressed,  and  not  after ;  that  is  to  say,  ac- 
tions of  account  render,  actions  upon  the  case,  actions  of  debt  for  arrearages 
of  rent,  actions  of  debt  upon  simple  contract,  actions  of  detinue,  replevin, 
and  trespass  either  for  goods  and  chattels  or  quare  clausum  fregit,  within 
three  years  next  after  the  cause  of  such  action  or  suit,  and  not  after ;  ex- 
cept such  accounts  as  concern  the  trade  of  merchandise,  between  merchant 
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and  merchant,  and  their  factors  or  servants ;  and  the  said  actions  of  trespass, 
of  assault  and  battery,  wounding,  imprisonniient,  or  any  of  them,  within  one 
year  after  the  cause  of  such  action  or  suit,  and  not  after ;  and  the  said  ac- 
tions upon  the  case  for  words,  within  six  months  after  the  words  spoken, 
and  not  after. 

Sect.  4.  Provided,  nevertheless,  that  if,  on  any  of  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by 
error,  or  a  verdict  pass  for  the  plaintiff,  and  upon  matter  alleged  in  arrest 
of  judgment,  the  judgment  be  given  against  the  plaintiff,  that  he  take 
nothing  by  his  plaint,  writ,  or  bill ;  or  if  any  of  the  said  actions  shall  be 
brought  by  original  writ,  and  the  defendant  cannot  be  attached  or  legally 
served  with  process,  in  all  such  cases  the  party  plaintiff,  his  heirs,  execu- 
tors, or  administrators,  as  the  case  shall  require,  may  commence  a  new  ac- 
tion or  suit,  from  time  to  time,  within  a  year  after  such  judgment  reversed, 
or  such  judgment  given  against  the  plaintiff,  or  till  the  defendant  can  be 
attached  or  served  with  the  process,  so  as  to  compel  him  to  ap- 
pear and  *  answer.  And  provided  farther,  that  if  any  person  [*  Ixxxix] 
or  persons,  that  is  or  shall  be  entitled  to  any  such  action  of 
trespass,  detinue,  action  sur  trover,  replevin,  actions  of  accompt  and  upon 
the  case,  actions  of  debt  for  arrearages  of  rent,  actions  of  debt  grounded 
upon  any  lending  or  contract  without  specialty,  actions  of  assault,  menace, 
battery,  wounding,  and  imprisonment,  actions  of  trespass  qaare  clattsum 
/regit,  actions  upon  the  case  for  slanderous  words,  be,  or  shall  be,  at  the 
time  of  any  sucl^cause  of  action  given  or  accrued,  fallen  or  come,  within 
the  age  of  twenty-one  years, y^m^  covert,  non  compos  mentis,  imprisoned, 
or  beyond  the  seas,  then  such  person  or  persons  shall  be  at  liberty  to  bring 
the  same  actions,  so  as  they  bring  the  same  within  such  times  as  are  before 
limited,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sound 
memory,  at  large,  or  returned  from  beyond  seas,  as  other  persons  having 
no  such  impediment  might  have  done.  And  provided,  further,  that  when 
any  person  or  persons,  against  whom  there  is  cause  of  action,  shall  be  be- 
yond sea  at  the  time  of  such  cause  of  action  given  or  accrued,  fallen  or 
come,  the  person,  who  shall  have  such  cause  of  action,  may  bring  his  ac- 
tion against  them  within  such  time  or  times,  as  are  hereinbefore  limited,  for 
bringing  such  actions  after  their  return. 

Sect.  5.  The  limitation  of  actions  shall  apply  to  all  bonds,  bills,  and 
other  securities  made  transferable  by  law,  after  the  assignment  or  indorse- 
ment thereof,  in  the  same  manner  as  it  operates  against  promissory  notes. 

Sect.  6.  All  actions  sAd  suits  to  be  brought  on  any  penal  act  of  the 
General  Assembly,  for  the  recovery  of  the  penalty  therein  set  forth,  shall 
be  brought  within  three  years  after  the  cause  of  such  action  or  suit  shall 
or  may  have  accrued,  and  not  after :  Provided,  that  this  act  shall  not  affect 
the  time  of  bringing  suit  on  any  penal  act  of  the  General  Assembly,  which 
hath  a  time  limited  therein  for  bringing  the  same. 
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Sect.  7.  If  any  orphan  coming  to  the  age  of  twentj-one  years  does  not 
call  on  hid  or  her  guardian  within  three  years  from  thence,  for  a  full  settle- 
ment of  hi?  guardianship,  the  securities  of  such  guardian  shall  be  discharged 
from  their  securityship,  in  as  full  and  ample  manner  as  if  such  security  had 
not  been  bound  :  Provided^  that  nothing  in  this  section  shall  extend  to  per- 
sons imprisoned,  beyond  the  seas,  or  non  compos  mentis,  so  that  they  bring 
their  action  within  three  years  after  such  disability  be  removed. 

Sect.  8.  All  suits  on  the  bonds  of  sheriffs,  constables,  clerks  of  the 
superior  courts  of  law,  clerks  and  masters  in  equity,  and  clerks  of  the 
courts  of  pleas  and  quarter  sessions,  shall  be  commenced  and  prosecuted 
within  six  years  after  the  right  of  action  shall  have  accrued,  and  not  after- 
wards ;  saving,  nevertheless,  the  right  of  infants,  femes  covert^  and  persons 
non  compos  mentis^  so  that  they  sue  within  three  years  after  their  disabili- 
ties are  removed. 

Sect.  9.  All  fees,  which  now  are,  or  hereafter  may  become  dne 
[  *  xc  ]  to  the  •  clerk  of  any  court  of  record  within  this  State,  or  to  any 
sheriff,  or  any  other  officer,  by  sentence,  judgment,  or  decree  of 
any  court  aforesaid,  shall  be  collected,  or  suit  commenced  therefor,  within 
three  years  from  the  time  of  such  judgment  rendered  without  an  execution 
issued  thereon,  or  within  three  years  from  the  issuing  of  the  last  execution, 
and  not  after :  Provided^  nevertheless,  that  this  section  shall  not  extend  to 
fees  which  may  be  due  and  owing  from  persons  residing  out  of  this  State. 

Sect.  10.  All  actions  of  debt,  grounded  upon  the  judgment  of  a  justice 
of  the  peace,  shall  be  commenced  or  brought  within  seven  years  next  after 
the  rendition  of  such  judgment  or  the  teste  of  the  last  execution,  lawfully 
issuing  on  the  same,  and  not  after :  Provided,  nevertheless,  that  if  any  per- 
son or  persons,  that  is  or  shall  be  entitled  to  any  action  of  debt  upon  such 
justice's  judgment,  shall  be,  at  the  rendition  of  such  judgment  or  teste  of 
the  last  execution  lawfully  issuing  on  the  same,  within  the  age  of  twenty- 
one  yesLTSffeme  covert,  non  compos  mentis,  or  beyond  seas,  that  then  such 
person  or  persons  shall  be  at  liberty  to  bring  said  action,  within  three  years 
after  arriving  at  full  age,  discoverture,  or  coming  of  sound  mind,  or  return- 
ing from  beyond  sea. 

Sect.  11.  Creditors  of  any  person  deceased  shall  make  their  claim 
within  seven  years  after  the  death  of  such  debtor,  otherwise  such  creditor 
shall  be  forever  debarred. 

Sect.  12.  The  creditor  or  creditors  of  any  person  deceased,  if  he  or 
they  reside  within  this  State,  shall  within  two  years,  and  if  they  reside 
without  the  limits  of  this  State,  shall  within  three  years  from  the  qualifica- 
tion of  the  executors  or  administrators,  exhibit  and  makp  demand  of  their 
respective  accounts,  debts,  and  claims  of  every  kind .  whatsoever,  to  such 
executors  or  administrators  ;  and  if  any  creditor  or  creditors  shall  hereafter 
fail  to  demand  and  bring  suit  for  the  recovery  of  his,  her,  or  their  debt  as 
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above  specified,  within  the  aforesaid  limited  time,  he,  she,  or  they  shall  for- 
ever be  barred  from  the  recovery  of  his,  her,  or  their  debt,  in  any  court  of 
law  and  equity,  or  before  any  justice  of  the  peace  within  this  State  :  Pro- 
vided^ that  nothing  in  this  act  shall  extend  to  debar  infants,  persons  non 
compos,  or  femes  covert  to  bring  their  several  actions  aflter  the  expiration 
of  the  term  above  mentioned :  Provided,  such  action  be  brought  within  one 
year  after  the  coming  to  lawful  age,  sound  mind  or  discoverture  of  such 
persons :  Provided,  also,  that  if  any  creditor,  after  making  demand  of  his 
debt  or  claim,  shall  delay  to  bring  suit  at  the  special  request  of  the  execu- 
tors or  administrators,  then  and  in  that  case  the  said  debt  or  demand  shall 
not  be  barred  during  the  time  of  their  indulgence :  And  provided  also,  that 
the  executor  or  administrator  shall  have  advertised,  within  the  time  and  in 
the  manner  prescribed  by  law. 

Sect.  13.  The  presumption  of  payment  or  satisfaction  on  all  judgments, 
contracts,  and  agreements  heretofore  had  or  made,  or  hereafter  to  be  had 
or  made,  shall  arise  within  ten  years  aft^r  the  right  of  action  on 
the  same  *  shall  have  accrued,  or  shall  accrue,  under  the  same    [  *  xci  ] 
rules,  regulations,  and  restrictions  as  now  exist  at  law  in  such 
cases. 

Sect.  14.  The  presumption  of  payment,  or  abandonment  of  the  right  of 
redemption  on  mortgages  and  of  other  equitable  interests,  shall  arise  within 
ten  years  after  the  forfeiture  of  said  mortgage  or  last  payment  on  the  same, 
or  the  right  of  action  shall  have  accrued  or  shall  accrue  on  any  equitable 
interest  or  claim,  under  the  like  rules,  regulations,  and  restrictions :  Pro- 
vided, that  when  the  right  of  action  or  claim  on  any  judgment,  contract, 
agreement,  mortgage,  or  other  equitable  interest  heretofore  had  or  made, 
accrued  more  than  ten  years  ago,  the  presumption  of  payment,  satisfaction, 
or  abandonment  of  the  claim  or  right  shall  arise  within  thirteen  years  from 
the  accrual  of  the  right  of  action  on  the  same,  under  the  like  rules,  regula- 
tions, and  restrictions. 

Sect.  15.  No  scire  facias  shall  be  sued  out  or  prosecuted  against  the 
bail  of  a  defendant  to  any  judgment  or  final  decree,  now  existing  in  any 
court,  but  within  four  years  from  the  rendition  of  such  judgment,  or  the 
entering  of  such  final  decree. 

Sect.  16.  lAo  scire  facias  shall  be  sued  out  or  prosecuted  against  the 
bail  of  any  defendant  to  any  writ,  or  action,  or  suit,  now  pending,  or  here- 
after to  be  brought  in  any  of  the  courts  in  this  State,  but  within  four  years 
after  the  rendition  of  a  final  judgment,  or  the  entering  of  a  final  decree  in 
the  action  or  suit  to  which  bail  is  or  shall  be  given :  Provided,  however, 
that  if  the  plaintiff  in  the  action  or  suit  aforesmd  shall  marry  or  die,  after 
a  judgment  has  been  rendered  or  a  final  decree  entered,  and  it  shall  there- 
fore become  necessary  for  his  or  her  representative  or  husband  to  be  made 
a  party  to  said  judgment  or  decree,  before  execution  thereon  can  be  had, 
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or  if  the  plaintiff  to  any  judgment  or  decree,  now  existing,  be  dead  or  mar- 
ried, and  thereby  a  like  necessity  is  created,  the  time  which  elapses  during 
the  pendency  of  the  proceedings  that  may  be  had  to  revive  the  said  judg- 
ment or  decree  shall  not  be  reckoned :  Provided,  nevertheless,  that  if  any 
person  that  is  plaintiff  in  any  judgment  or  decree,  already  rendered  in  any 
court  of  this  State,  shall  be  now  an  infant  under  the  age  of  twenty-one 
years,  a  feme  covert  non  compos  mentis,  imprisoned,  or  beyond  seas,  then 
such  person  shall  be  at  liberty  to  sue  out  and  prosecute  a  scire  facias  upon 
the  bail  bond  aforesaid,  if  he  or  she  sue  out  fhe  same  within  four  years 
af^er  his  or  her  coming  to  or  being  of  full  age,  discovert,  of  sound  memory, 
at  large,  or  returned  from  beyond  seas  ;  and  that  if  any  person  that  shall 
be  a  plaintiff  in  any  judgment  or  decree,  that  shall  be  hereader  rendered, 
be  at  the  time  of  rendering  the  said  judgment  or  entering  up  the  decree, 
an  infant  under  the  age  of  twenty -one  years,  a  feme  covert  non  compos 
mentis,  imprisoned,  or  beyond  seas,  then  such  person  or  persons  shall  be  at 
liberty  to  sue  out  and  prosecute  a  scire  facias  upoil  the  bail  bond  aforesaid, 
if  he,  she,  or  they  sue  out  the  same  within  four  years  after  his,  her,  or 
their  coming  to  or  being  of  full  age,  discovert,  of  sound  memory,  at  large, 

or  returned  from  beyond  seas. 
[  *  xcii  ]  *  Sect.  17.  If  the  plaintiff  shall  sue  out  his  scire  ftxdas  upon 
the  bail  bond  as  aforesaid,  and  shall  be  therein  nonsuited,  or  ob- 
tain judgm<Snt  against  the  bail,  and  such  judgment  shall  be  arrested  or  re- 
versed for  error,  the  time  which  elapses  from  the  day  of  issuing  such  scire 
facias,  to  the  nonsuit,  or  arrest  of  judgment,  or  reversal  for  error,  shall  not 
be  reckoned  under  this  act. 

Sect.  18.  Whenever  any  person  or  persons  shall  remain  in  the  posses- 
sion of  a  slave  or  slaves,  until  such  possession  is  protected  by  the  statute 
of  limitations,  the  person  or  persons,  so  in  possession,  and  those  claiming 
under  them,  shall  be  deemed  and  held  to  have  a  good  and  absolute  title  to 
such  slave  or  slaves,  against  all  persons  whose  claim  is  barred  by  the  said 
statute :  Provided,  that  nothing  herein  contained  shall  in  any  way  affect 
the  law  now  in  force,  that  requires  all  gifls  of  slaves  to  be  by  deed  of  gifl. 

Sect.  19.  Whenever  any  mortgagor  or  mortgagors  in  any  mortgage  of 
personal  property,  executed  since  the  year  one  thousand  eight  hundred  and 
thirty,  or  hereafter  to  be  executed,  or  his,  her,  or  their  legal  representative 
or  representatives,  shall  fail  to  perform  the  conditions  of  the  mortgage,  for 
the  space  of  two  years  from  the  time  of  performance  specified  in  the  mort- 
gage, and  shall  omit  to  file  a  bill  in  equity,  claiming  his,  her,  or  their  equita- 
ble right  to  redeem  such  personal  property,  for  the  space  of  two  years 
after  the  forfeiture  of  the  conditions  of  the  mortgage,  he,  she,  or  they  shall 
be  held  and  deemed  forever  barred  of  all  claim  in  equity  to  the  personal 
property  mortgaged  as  aforesaid  :  Provided,  nevertheless,  that  nothing  here, 
in  contained  shall  be  construed  to  prevent  any  mortgagee  or  mortgagees 
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from  filing  his,  her,  or  their  bill  in  equity,  to  foreclose  any  such  mortgage, 
at  any  time  after  the  forfeiture  of  the  condition  specified  in  the  mortgage : 
And  provided  further,  that  if  any  such  mortgagor  or  mortgagors  shall  be- 
come lunatic,  or  nan  compos  mentis^  or  removed  beyond  seas,  he,  she,  or 
they  shall  be  allowed  the  further  time  of  one  year  from  the  removal  of 
such  disability,  within  which  he,  she,  or  they,  or  his,  her,  or  their  legal 
representative  or  representatives  may  assert  in  equity  his,  her,  or  their 
right  to  redemption. 
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Eecd  Property,     (Statutes  at  Large,  Act  of  1712.) 

Section  1.  That  all  possessions  of,  or  titles  to,  any  lands,  tenements,  or 
hereditaments  whatsoever,  within  this  Province,  derived  from  any  grant 
from  the  lords  proprietors  or  the  persons  authorized  by  them  to  take  and 
sign  grants  for  lands,  or  from  any  settlements,  or  deeds  of  gif^  for  the 
same,  or  from  any  sales  or  other  conveyances  of  the  same,  for 
lawful  or  valuable  *  considerations,  made  either  by  the  executors  [*  xciii] 
of  any  person  deceased,  or  any  other  persons  lawfully  impowered 
to  sell  the  lands  of  the  deceased,  or  by  husbands  in  right  of  their  wives, 
the  wife  joining  in  the  conveyance  if  the  right  or  inheritance  of  the  lands 
were  in  the  wife,  or  by  indorsement  of  patents,  or  by  any  decree  in  chan- 
cery, or  by  any  last  will  or  testament,  or  by  any  other  lawful  conveyance 
or  assurance  in  the  law  whatsoever ;  and,  also,  where  the  person  or  per- 
sons, now  in  the  possession  of  the  said  lands,  tenements,  or  hereditaments 
within  this  Province,  do  possess,  hold,  and  claim  the  same  as  of  his,  her,  or 
their  proper  right,  in  fee-simple,  and  the  person  or  persons  so  in  possession, 
or  the  person  or  persons  under  whom  they  claim,  have  been  quietly  pos- 
sessed, and  without  lawful  interruption  enjoyed  the  same  severally  or  suc- 
cessively for  the  space  of  seven  years  last  past;  that  such  person  or 
persons  so  in  possession  as  aforesaid  shall  have  good  right  and  title  to  the 
same,  and  shall  have,  hold,  and  enjoy  the  said  lands,  tenements,  and  here- 
ditaments, unto  him  or  them,  his  or  their  heirs  or  assigns,  forever,  in  fee- 
simple,  against  all  and  every  person  or  persons  whatsoever,  excepting  any 
person  or  persons  beyond  the  seas,  or  out  of  the  limits  of  this  Province, 
or  their  assigns,  or  who  claims  under  such  persons,  or  derive  their  titles 
from  them,  or  feme  covert,  or  imprisoned :  Provided,  they  prosecute  their 
respective  titles  and  claims  within  three  years  afler  the  ratification  of  this 
act.  And  all  actions  and  process  hereafter  to  be  brought  by  them,  or  any 
of  them,  for  the  same,  are  hereby  excluded  and  forever  debarred :  And 
also  excepted,  any  person  or  persons  that  are  under  the  age  of  twenty-one 
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years,  who  shall  be  allowed  to  prosecute  their  claims^  at  any  time  within 
two  years  after  they  come  to  age,  and  if  beyond  the  seas,  three  years. 

Sect.  2.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  if 
any  person  or  persons  to  whom  any  right  or  title  to  lands,  tenements,  or 
hereditaments  within  this  Province  shall  hereafter  descend  or  come,  do 
not  prosecute  the  same  within  five  years  ailer  such  right  or  title  accrued, 
that  then  he  or  they,  and  all  claiming  under  him  and  them,  shall  be  forever 
barred  to  recover  the  same,  excepting  any  person  or  persons  beyond  the 
seas,  or  out  of  the  limits  of  this  Province,  feme  covert^  or  imprisoned,  who 
shall  be  allowed  the  space  of  seven  years  to  prosecute  their  right  or  title, 
or  claim  to  any  lands,  tenements,  or  hereditaments  in  this  Province,  after 
such  right  and  title  accrued  to  them  or  any  of  them,  and  at  no  time  after  the 
said  seven  years ;  and  also  excepted,  any  person  or  persons  that  are  under 
the  age  of  twenty-one  years,  who  shall  be  allowed  to  prosecute  theu:  claims 
at  any  time  within  two  years  after  they  come  to  age,  and  if  beyond  the 
seas,  three  years. 

Sect.  3.  And  for  the  prevention  of  all  disputes  that  may  arise,  bow 
claims  are  to  be  made  to  lands  and  tenements  in  this  Province,  and  that 
the  same  may  be  ascertained,  and  the  possessors  of  lands  and  tenements  as- 
sured how  and  in  what  manner  persons  having  or  laying  claim  to  any  lands 
or  tenements  ought  to  lay  claim  to  the  same,  and  also  that  all 
[*  xdv]  persons  having  *  right  or  title  to  lands  or  tenements  may  know 
how  to  claim  or  demand  their  right  in  such  cases,  Be  it  enacted 
by  the  authority  aforesaid.  That  all  manner  of  persons  whatsoever  that  are 
concerned  to  make  claim  to  any  lands  or  tenements  within  this  Province,  so 
as  to  make  their  claim  effectual,  are  to  make  claim  by  their  action  of  law, 
duly  entered  in  the  Court'  of  Common  Pleas  within  this  Province,  accord- 
ing to  the  former  practices  and  rules  of  the  said  court ;  and  that  the  chief 
justice  or  judge  of  the  said  Court  of  Common  Pleas  do  allow  of  no  other 
claim  to  lands  or  tenements  for  any  persons,  plaintiffs  in  any  suit  or  suits 
before  him,  than  what  is  made  by  their  action  on  record,  as  aforesaid,  any 
law,  usage,  custom,  or  practice  to  the  contrary  notwithstanding. 

Sect.  4.  And  whereas,  persons  having  or  pretending  right  and  title  to 
lands  and  tenements  in  the  possession  of  others,  having  once  made  their 
claim  within  the  time  limited  and  appointed  by  this  act,  may  endeavor  for- 
ever aAer  to  keep  their  pretence  of  right  or  title  to  the  same,  by  bringing 
their  action  or  actions  by  way  of  claim  at  law,  once  in  five  years,  and  so 
again  in  five  years  after,  and  so  vex  and  trouble  the  persons  in  possession 
in  such  manner  forever ;  for  the  prevention  and  removal  of  which  incon- 
veniences. Be  it  further  enacted  by  the  authority  aforesaid,  That  all  per- 
sons whatsoever  that  shall  hereafter  make  their  claim  to  any  lands  or  tene- 
ments within  the  time  limited  by  this  act,  and  bring  their  action  for  the 
same,  shall  proceed  upon  the  said  action  with  that  convenient  expedition 
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that  the  nature  of  the  proceeding,  and  the  rules  and  practices  of  the  court 
will  permit,  and  shall  not  delay  the  same,  but  by  special  order  or  rule  of 
the  court,  and  shall  bring  the  said  action  to  trial ;  and  in  case  the  verdict 
and  judgment  are  against  the  plaintiff,  or  that  he  discontinue  his  action,  or 
suffer  a  nonsuit,  or  any  other  ways  let  fall  that  action  or  suit,  that  such 
trial  and  judgment  thereupon,  or  discontinuance,  nonsuit,  or  other  letting 
fall  the  action  or  suit  as  aforesaid,  shall  be  conclusive  and  definitive  on  the 
plaintiff's  part  forever,  and  never  to  bring  any  action  after  that  for  the 
same,  but  to  be  forever  barred,  any  law,  usage,  custom,  or  practice  to  the 
contrary  notwithstanding. 

Sect.  5.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  not 
only  the  persons  which  have  not  made  their  claim  to  any  lands  or  tene- 
ments in  this  Province,  within  the  time  limited  by  this  act,  shall  be  barred, 
but  also  that  all  manner  of  persons  whatsoever,  that  shall  at  any  time  claim 
under  such  person  or  persons  who  have  lost  their  claim,  shall  be  in  like 
manner  barred  by  this  act,  and  that  this  act,  and  such  clause  or  clauses  in 
the  same,  as  relate  to  the  matters  aforesaid,  may  be  given  in  evidence  to  a 
jury  upon  a  trial  of  any  claim,  matter,  or  right  to  any  lands  or  tenements 
in  question,  between  party  and  party,  and  that  the  chief  justice  or  judge 
of  the  Court  of  Common  Pleas  upon  all  such  trials,  shall  accept  the  same 
in  evidence,  so  far  as  the  same  shall  concern  the  said  matter  in  difference. 

Act  of  1744  repeals  the  fourth  section  of  the  above  act  of  1712,  and 
allows  the  plaintiff  or  demandant  in  ejectment  to  bring  more  than 
one  action  *  for  the  recovery  of  any  lands  ;  with  a  saving  of  per-  [  *  xcv  ] 
sons  beyond  seas  or  out  of  the  Province,  who  are  allowed  four 
years,  and  feme  coverts  and  infants  who  are  allowed  two  years  after  dis- 
coverture  and  coming  to  full  age. 

By  act  of  1788,  persons  under  age  are  allowed  five  years  to  prosecute 
a  title  to  land,  after  coming  of  age. 

By  act  of  1824,  the  second  section  of  the  above  act  of  1712  is  altered 
so  as  to  extend  the  time  for  the  prosecution  of  a  right  or  title  to  land  to 
ten  years.  Also,  by  the  same  act,  the  statute  of  limitations  shall  not  there- 
after be  construed  to  defeat  the  rights  of  minors,  when  the  statute  has  not 
barred  the  right  in  the  lifetime  of  the  ancestor,  before  the  accrual  of  the 
right  of  the  minor. 

Personal  Actions  and  Limiting  Claims  to  Land  of  Persons  Non  Oompos. 

(Act  of  1712.) 

Sect.  6.  And  be  it  further  enacted  by  the  authority  aforesaid,  That  all 
actions  of  trespass  quare  clatisum  fregit,  all  actions  of  trespass,  detinue, 
action  sur  trover,  and  replevin,  for  taking  away  of  goods  and  chattels,  all  ac- 
tions of  account  and  upon  the  case  (other  than  such  accounts  as  concern  the 
trade  of  merchandise  between  merchant  and  merchant,  their  factors  or  ser- 
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vantfl),  all  actions  of  debt  grounded  upon  any  lending  or  contract  without 
specialty,  all  actions  of  debt  for  arrearages  of  rent  reserved  by  indenture, 
all  actions  of  covenants,  and  all  actions  of  assault,  menace,  battery,  wound- 
ing, and  imprisonment,  or  any  of  them,  which  shall  be  sued  or  brought  at 
any  time  after  the  ratification  of  this  act,  shall  be  commenced  and  sued 
within  the  time  and  limitation  hereafter  expressed,  and  not  after :  that  is 
to  say,  the  said  actions  upon  the  case  other  than  for  slanders,  and  the  said 
actions  for  accounts,  and  the  said  actions  for  trespass,  debt,  detinue,  and 
replevin  for  goods  and  chattels,  the  said  actions  of  covenant,  and  the  said 
actions  of  trespass  quare  clausum  fregit^  within  three  years  next  after  the 
ratification  of  this  act,  or  within  four  years  next  after  the  cause  of  such  ac- 
tions or  suits,  and  not  after ;  and  the  said  actions  of  trespass,  of  assault  and 
battery,  wounding,  imprisonment,  or  any  of  them,  within  one  year  next 
after  the  ratification  of  this  act,  or  within  one  year  next  after  the  cause  of 
such  actions  or  suit,  and  not  after ;  and  the  said  actions  upon  the  case  of 
words,  within  six  months  after  the  ratification  of  this  act,  or  within  six 
months  next  after  the  words  spoken,  and  not  after. 

Sect.  7.  And,  nevertheless,  be  it  enacted  by  the  authority  aforesaid, 
that  if  in  any  the  said  actions  or  suits,  judgment  be  given  for  the  plaintiff, 
and  the  same  be  reversed  by  error,  or  a  verdict  pass  for  the  plaintifi^,  and 
upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff,  that  he  takes  nothing  by  his  plaint,  writ,  or  bill ;  or  if  any  of 
the  said  actions  shall  be  brought  by  original,  and  the  defendant  shall  be 
outlawed  therein,  and  shall  after  reverse  the  outlawry,  that  in  all 
[*  xcvi]  such  cases  *  the  party  plaintiff,  his  heirs,  executors,  and  adminis- 
trators, as  the  case  shall  require,  may  commence  a  new  action  or 
suit  from  time  to  time,  within  one  year  after  such  judgment  reversed,  or 
judgment  given  against  the  plaintiff,  or  outlawry  reversed,  and  not  after. 

Sect.  8.  Arid  be  it  further  eruxcted,  by  the  authority  aforesaid.  That  in 
all  actions  of  trespass  gtuxre  clausum  fregit,  hereafter  to  be  brought,  where- 
in the  defendant  or  defendants  shall  disclaim  in  his  or  their  plea  to  make 
any  title  or  claim  to  the  land  in  which  the  trespass  is  by  the  declaration 
supposed  to  be  done,  and  the  trespass  be  by  negligence,  or  involuntary,  the 
defendant  or  defendants  shall  be  admitted  to  plead  a  disclaimer,  and  that 
the  trespass  was  by  negligence  or  involuntary,  and  a  tender  or  offer  of 
sufficient  amends  for  such  trespass,  before  the  action  brought,  whereupon 
or  upon  some  of  them  the  plaintiff  or  plaintiffs  shall  be  enforced  to  join 
issue,  and  if  the  said  issue  be  found  for  the  defendant  or  defendants,  or  the 
plaintiff  or  plaintiffs  shall  be  nonsuited,  the  plaintiff  or  plaintiffs  shall  be 
clearly  barred  from  the  said  action  or  actions,  and  all  other  suit  concerning 
the  same. 

Sect.  9.  Attd  be  it  further  enacted  by  the  authority  aforesaid.  That  in 
all  actions  upon  the  case  for  slanderous  words,  to  be  sued  or  prosecuted  by 
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any  person  or  persons  in  any  court  of  this  Province,  that  hath  power  to 
hold  pleas  of  the  same,  after  the  ratification  of  this  act,  if  the  jury  upon  the 
trial  of  the  issue  in  such  action,  or  the  jury  that  shall  inquire  of  the 
damages,  do  find  or  assess  the  damages  under  forty  shillings,  then  the 
plaintiff  or  plaintiffs  in  such  action  shall  have  and  recover  only  so  much 
costs  as  the  damages  so  given  or  assessed  amount  unto,  without  any  further 
increase  of  the  same,  any  law,  statute,  custom,  or  usage  to  the  contrary  in 
any  wise  notwithstanding. 

Sect.  10.  Provided,  nevertheless,  and  be  it  further  enacted.  That  if  any 
person  or  persons  is  or  shall  be  entitled  to  any  such  action  of  trespass,  det- 
inue, action  sur  trover,  replevin,  actions  of  accounts,  actions  of  debts,  cove- 
nant, actions  of  trespass  for  assault,  menace,  battery,  wounding,  or  impris- 
onment, actions  upon  the  case  for  words,  at  the  time  of  any  such  cause  of 
action  given  or  accrued,  shall  be  beyond  the  seas,  or  feme  covert,  or  im- 
prisoned, shall  be  at  liberty  to  bring  their  action  at  any  time  within  four 
years  after  the  ratification  of  this  act,  or  at  any  time  within  ^sq  years  after 
such  cause  of  action  given  or  accrued,  and  at  no  time  aAer ;  and  also  except- 
ing any  person  or  persons  that  are  under  the  age  of  twenty-one  years,  who 
shall  be  allowed  to  bring  their  action  at  any  time  within  two  years  afler 
they  come  to  age,  and  if  beyond  the  seas,  three  years. 

Sect.  11.  And  he  it  further  enacted  by  the  authority  aforesaid.  That  as 
to  all  penalties  and  forfeitures  mentioned  in  any  statute  or  act  now  in  force 
in  this  Province,  wherein  a  particular  time  is  not  mentioned  in  the  said 
statutes  or  acts,  for  the  suing  for  the  said  fines  and  forfeitures  by  civil  pro- 
cess, by  action  of  debt,  plaint,  or  information,  that  the  same  shall 
be  prosecuted  *  within  six  months  after  the  cause  of  action  or  [*  xcvii] 
suit  given,  and  not  after. 

Sect.  12.  Enacted,  That  any  person  that  hath  cause  of  action  against 
any  executor  or  administrator,  in  all  cases  whatsoever  shall  bring  their  ac- 
tion within  two  years  after  the  death  of  the  testator,  or  within  two  years 
after  cause  of  action. 

Sect.  13.  And  whereas  it  is  very  necessary  to  secure  all  executors  or 
administrators  that  have  formerly  acted  as  such  in  this  Province,  that  a 
time  may  be  limited  for  bringing  any  action  or  actions,  demand  or  demands, 
from  any  person  whatsoever.  Be  it  enacted  by  the  authority  aforesaid,  That 
after  the  ratification  of  this  act,  in  case  any  person  or  persons  to  whom  the 
deceased  is  indebted,  or  hath  any  manner  of  demand,  claim,  right,  or  cause 
of  action  whatsoever,  against  the  said  executors  or  administrators,  be  it  by 
judgment,  recognizance,  or  other  debts  of  record,  or  by  debt  upon  any  bond 
or  obligation,  or  other  specialty,  or  by  covenant,  or  by  account  or  book  debt, 
or  any  cause  whatsoever,  shall  make  his  or  their  demand  by  some  legal 
process,  suit,  or  action,  within  two  yeare,  if  resident  in  this  Province,  and 
in  case  beyond  the  seas,  three  years,  and  no  longer ;  infants  only  excepted, 
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who  shall  have  two  years  after  they  come  of  age,  if  resident  here,  and  if 
beyond  the  seas,  three  years,  and  no  longer,  anything  in  this  act  to  the  con- 
trary notwithstanding. 

Sect.  14.  And  be  it  further  enacted  by  the  alithority  aforesaid,  That  any 
person  or  persons,  or  any  person  for  their  use,  are  now  actually  in  the  pos- 
session of  any  negroes,  plate,  gold,  and  silver,  or  any  goods  and  chattels 
whatsoever,  which  were  sold  and  actually  delivered  to  him  or  them  by  any 
person,  by  bill  of  sale,  by  way  of  mortgage  with  right  of  redemption,  under 
the  proviso  or  provisos  mentioned  in  the  said  bill  of  sale,  and  upon  breach 
of  the  said  proviso  or  provisos,  or  any  of  them,  whereby  the  said  negroes, 
plate,  goods,  or  chattels  became  forfeited,  and  so  of  right  by  the  said  bill  of 
sale  do  belong  to  the  person  or  persons  now  in  possession  of  the  same,  or 
his  executors,  administrators,  or  assigns,  and  that  the  person  or  persons  who 
should  have  redeemed  the  same,  neglected  the  payment  of  the  money,  or 
other  legal  satisfaction  for  the  redemption  thereof,  according  to  the  proviso 
of  the  bill  of  sale,  for  the  space  of  seven  years  from  the  time  of  the  breach 
of  such  proviso,  he  or  they  so  neglecting  to  redeem  the  things  mortgaged 
as  aforesaid,  and  all  other  persons  neglecting  to  claim  the  same,  and  all 
persons  claiming  under  them,  shall  be  debarred  and  forever  foreclosed  from 
any  right  or  equity  of  redemption  whatsoever,  and  the  right  and  property 
of  the  said  negroes,  plate,  gold,  and  silver,  goods,  or  chattels  so  mortgaged 
and  not  redeemed  within  the  time  aforesaid,  shall  be  vested  in  the  said  per- 
son or  persons  to  whom  the  mortgage  was  so  made,  or  their  assigns  to  hold 
to  them,  their  executors,  administrators,  and  assigns,  as  their  own  proper 
goods  and  chattels  forever,  without  being  subject  to  any  right  or  equity  of 

redemption  whatsoever. 
[*  xcviii]  *  Sect.  15.  And  be  it  further  enacted  by  the  authority  afore- 
said. That  in  all  bills  of  sale  hereafter  to  be  made  of  any  negroes, 
plate,  gold,  and  silver,  or  goods  and  chattels  whatsoever,  by  way  of  mort- 
gage, with  right  of  redemption  upon  performance  of  the  proviso  in  the  said 
bill  of  sale,  and  that  the  negroes,  plate,  gold,  and  silver,  or  goods  and 
chattels,  are  actually  delivered  unto  the  person  unto  whom  such  bill  of  sale 
is  made,  and  are  in  his  actual  possession  (and  not  a  delivery  or  seisin  in 
form  of  law  only)  and  shall  continue  in  the  same  for  the  space  of  two  years 
after  the  breach  of  the  proviso  in  the  said  bill  of  sale,  without  redemption 
thereof,  the  said  goods  or  chattels  so  sold  and  delivered  and  possessed  as 
aforesaid,  though  with  right  or  equity  of  redemption,  are  hereby  declared 
to  be  vested  in  the  said  person  or  persons  to  whom  such  bill  of  sale  was 
made,  and  their  executors,  administrators,  and  assigns,  to  have  and  to  hold 
to  them,  their  executors,  administrators,  and  assigns,  as  their  own  proper 
goods  and  chattels  forever ;  excepting  such  person  or  persons  having  such 
right  or  equity  of  redemption  be  beyond  the  seas,  or  otherwise  out  of  the 
limits  of  this  Province,  or  a  feme  covert,  all  which  persons  shall  have  saved 
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to  them  their  equity  of  redemption,  so  as  they  prosecute  the  same  within 
three  years  afler  the  breach  of  the  proviso  of  the  bill  of  sale,  and  at  no  time 
after. 

Sect.  16.  And  whereas,  by  this  act,  a  person  being  a  feme  covert  is 
limited  as  to  the  time  of  laying  claim  to  lands  or  tenements,  and  to  com- 
mencing actions  or  suits  of  law,  and  not  excepted  generally  until  discover- 
ture,  and  that  such  person  may  be  no  way  prejudiced  by  the  same.  Be  it 
further  enacted  by  the  authority  aforesaid,  That  in  case  any  feme  covert  have 
any  right  or  claim  to  any  lands  or  tenements  within  this  Province,  or  any 
other  action  or  suit  whatsoever,  such  feme  covert  shall  have  power  to  con- 
stitute an  attorney  under  her  hand  and  seal,  to  prosecute  such  her  claim, 
action,  or  suit,  either  in  her  own  name,  or  in  the  name  of  her  husband  and 
.self,  as  if  her  husband  had  joined  with  her  in  such  power  of  attorney ; 
and  such  persons  so  constituted  shall  have  power  to  prosecute  such  suit  or 
claim  to  effect,  and  her  husband  shall  not  have  power  to  abate,  discontinue, 
or  release  her  claim  or  action,  without  her  voluntary  consent  given  in  open 
court,  and  recorded  in  the  proceedings ;  neither  shall  such  suit  or  action  be 
any  way  abated  upon  the  account  of  such  woman  being  under  coverture,  but 
the  proceedings  shall  be  in  all  things  as  good  and  effectual  in  law,  as  if 
such  woman  was  sole,  or  her  husband  joined  with  her  in  such  suit ;  any 
law,  statute,  act,  usage,  or  custom  in  this  Province  to  the  contrary  notwith- 
standing. 

Sect.  17.  Provided^  nevertheless,  and  be  it  enacted  by  the  authority 
aforesaid.  That  in  case  any  person  or  persons  that  have  any  right  or  claim  to 
any  lands  or  tenements  in  this  Province,  or  to  any  action,  suits,  claims,  or 
demands  whatsoever,  before  limited  by  this  act,  for  the  making,  bringing, 
or  commencing  the  same,  excepting  in  suits  to  be  brought  or  prosecuted 
against  executors  or  administrators,  or  in  the  case  of  redeeming 
any  goods  or  chattels  *  mortgaged  as  aforesaid,  and  shall  at  the  [  *  xcix  ] 
time  of  such  right  or  claim,  or  cause  of  action  given  or  accrued, 
be  non  compos  mentis^  that  in  such  case  such  person,  notwithstanding  the 
several  limitations  abovesaid,  shall  have  liberty  at  any  time  to  make  his 
claim  or  bring  his  action  or  suit,  except  as  before  excepted,  so  as  he  do  the 
same  within  one  year  after  coming  of  sound  mind,  if  resident  in  this  Prov- 
ince, and  within  two  years  if  beyond  the  seas,  or  otherwise  out  of  the  limits 
of  this  Province,  and  at  no  time  afler. 

The  clause  in  the  above  act  allowing  but  two  years  after  death  of  the 
testator  or  cause  of  action,  to  sue  executors  or  administrators,  repealed  by 
act  of  1731. 

By  act  of  1788,  four  years  allowed  to  persons  under  age  to  prosecute 
personal  actions  afler  attaining  full  age. 
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£eal  and  Pergonal  Actions.     (Digest  of  Laws  of  Georgia,  1837.) 

Section  1.  Be  it  enacted.  That  all  writs  of  formedon  in  descender,  for- 
medon  in  remainder,  and  formedon  in  reverter,  of  any  lands,  tenements,  or 
hereditaments,  or  any  other  writ,  suit,  or  action  whatsoever,  at  any  time 
hereafler  to  be  sued  or  brought,  by  occasion  or  means  of  any  title  or  cause 
heretofore  accrued,  happened,  or  fallen,  or  which  may  hereafter  descend, 
happen,  or  fall,  shall  be  sued  and  taken  within  seven  years  next  afler  the 
passing  of  this  act,  or  afler  the  title  or  cause  of  action  shall  or  may  descend 
or  accrue  to  the  same,  and  at  no  time  after  the  said  seven  years  ;  and  that 
no  person  or  persons  that  now  hath  or  have,  or  which  hereafler  may  have, 
any  right  or  title  of  entry  into  any  lands,  tenements,  or  hereditaments, 
shall  at  any  time  hereafler  make  any  entry,  but  within  seven  years  next 
after  the  passing  of  this  act,  or  afler  his  or  their  right  or  title  shall  or  may 
descend  or  accrue  to  the  same  ;  and  in  default  thereof,  such  person  so  not 
entering,  and  their  heirs,  shall  be  utterly  excluded  and  disabled  from  such 
entry  after  to  be  made :  Provided,  nevertheless,  that  if  any  person  or  per- 
sons that  is  or  shall  be  entitled  to  such  writ  or  writs,  or  that  hath  or  shall 
have  such  right  or  title  of  entry,  be,  or  shall  be  at  the  time  of  such  right 
or  title  first  descended,  accrued,  come,  or  fallen,  within  the  age  of  one  and 
twenty  years,  feme  coverts,  non  compos  mentis,  imprisoned,  or  beyond  seas, 
that  then  such  person  and  persons,  and  his  and  their  heir  and  heirs,  shall  or 
may,  notwithstanding  the  said  seven  years  are  expired,  bring  his,  her,  or 
their  action,  or  make  his,  her,  or  their  entry,  as  he,  she,  or  they  might  have 
done  before  this  act,  so  as  such  person  and  persons,  or  his,  her,  or  their 
heir  and  heirs,  shall  within  three  years  next  afler  his,  her,  or  their 
[  *  c  ]  full  age,  discoverture,  *  coming  of  sound  mind,  enlargement  out  of 
prison,  or  returning  from  beyond  seas,  take  benefit  of  and  sue  for  the 
same,  and  at  no  time  after  the  said  three  years. 

And  for  the  better  and  more  perfect  quieting  of  men's  possessions  and 
estates,  and  avoiding  of  suits, 

Sect.  2.  Be  it  enacted,  That  all  and  every  person  and  persons  whatso- 
ever, now  in  possession  of  any  lots,  lands,  tenements,  or  hereditaments 
whatsoever,  within  this  Province,  derived  from  any  grant,  allotment,  or 
other  power,  or  authority  whatsoever,  by,  from,  or  under  the  late  trustees 
for  establishing  this  colony,  or  their  president  and  assistants,  or  from  any 
other  person  or  persons  whatsoever  under  their  authority,  or  by  or  from 
any  grant  from  his  late  majesty  (of  blessed  memory),  or  from  h^s  present 
majesty,  or  by  or  under  any  last  will  and  testament,  purchase  or  purchases, 
whether  by  deed  of  gift,  bill  of  sale,  or  other  conveyance  whatsoever,  for 
lawful  or  valuable  consideration,  and  where  the  person  or  persons  now  in 
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the  possession  of  the  said  lands,  tenements,  or  hereditaments,  do  possess,  hold 
and  claim  the  same,  as  of  his,  her,  or  their  own  proper  right  in  fee-simple, 
and  the  person  or  persons  so  in  possession,  or  the  person  or  persons  under 
whom  they  claim,  have  severallj  or  saccessivelj  been  quietly  possessed  of 
the  same  under  any  of  the  titles,  ways,  or  means  aforesaid,  and  without 
.awful  interruption  by  suit  or  action  at  law  actually  commenced,  enjoyed 
the  same  for  the  space  of  twenty  years  before  the  passing  of  tliis  act,  that 
then  such  person  and  persons  so  in  possession  as  aforesaid  shall  have  good 
right  and  title  to  the  same,  and  shall  have,  hold,  and  enjoy  the  said  lands, 
tenements,  and  hereditaments  unto  him,  her,  or  them,  his,  her,  or  their 
heirs  or  assigns  forever  in  fee-simple,  against  all  and  every  other  person 
and  persons  whatsoever,  anything  hereinbefore  contained  to  the  oontraiy 
notwithstanding. 

Seot.  3.  Not  only  the  person  or  persons  who  are  or  shall  be  hereafter 
barred,  by  not  suing  or  prosecuting  his  or  their  claims  to  any  lands,  tene- 
ments, or  hereditaments  in  this  Province  within  the  time  limited  by  this 
act,  but  also  all  manner  of  persons  whatsoever,  that  shall  at  any  time  claim 
under  such  person  or  persons,  who  have  lost  or  may  hereafter  lose  their 
right,  by  neglecting  to  sue  and  prosecute  his  or  their  claim  as  aforesaid, 
shall  be  in  like  manner  barred  by  this  act,  as  his,  her,  or  their  ancestor  or 
ancestors,  or  those  under  whom  they  daim,  were  or  would  have  hereby 
been,  and  that  this  act,  and  such  clause  or  clauses  herein  as  relate  to  the 
matters  aforesaid,  may  be  given  in  evidence  to  a  jury  upon  a  trial  of  any 
claim,  matter,  or  right  to  any  lands  and  tenements  in  question  between 
party  and  party,  and  that  the  chief  justice  and  judges  upon  all  such  trials 
shall  allow  the  same  to  be  given  in  evidence,  so  far  as  concerns  the  said 
matter  in  difference. 

And  to  prevent  any  disputes  how  claims  are  to  be  made  to  lands,  and 
what  claims  shall  be  allowed  to  be  good  and  effectual  in  this  Province,  and 
that  the  possessors  of  lands  may  know  how  and  in  what  manner 
other  persons  *  having  or  laying  claim  to  any  lands  or  tenements  [  *  ci  ] 
in  their  possession,  must  claim  the  same,  and  also  that  persons  hav- 
ing right  or  title  to  lands  or  tenements  possessed  by  others  may  the  better 
know  how  to  claim  or  demand  their  right  in  such  case. 

Sect.  4.  Be  it  enacted,  That  all  and  every  person  and  persons  whatso- 
ever, making  claim  to  any  lands  or  tenements  in  this  Province,  in  order  to 
make  such  claim  effectual  shall  and  are  to  make  the  same  by  action  at  law, 
duly  entered  in  the  general  court  of  pleas  in  this  Province,  and  that  the 
chief  justice  and  judges  of  the  said  court  do  allow  of  no  claim  to  any  lands 
or  tenements,  for  or  by  any  person  or  persons,  in  any  suit  or  suits  that  may 
be  brought,  sued,  or  prosecuted  in  the  said  court,  other  than  what  is  or  has 
been  made  by  action  or  suit  on  record  as  aforesaid,  any  law,  custom,  usage, 
or  practice  to  the  contrary  notwithstanding. 
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Sect.  5.  AH  actions  of  trespass  quare  daumm  fregity  all  actions  of 
trespass,  detinue,  acti<His  of  trover  and  replevin,  for  taking  away  goods  and 
cattle,  all  actions  upon  account  and  upon  the  case  (other  than  such  ac- 
counts as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  fiictors  or  servants,  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  all  actions  of  debt  for  arrearages  of 
rent),  and  all  actions  of  assault,  menace,  and  battery,  wounding,  and  im- 
prisonment, or  any  of  them,  which  shall  be  sued  or  brought  at  any  time 
after  the  passing  of  this  act,  shall  be  commenced  and  sued  within  the  time 
and  limitation  hereinafter  expressed,  and  not  afterwards,  that  is  to  say,  the 
said  actions  upon  the  case  (other  than  for  slander),  and  the  said  actions  for 
account,  and  the  said  actions  for  trespass,  debt,  detinu^  and  replevin  for 
goods  and  cattle,  and  the  said  actions  of  trespass  quare  clausum  Jregit, 
within  three  years  next  after  the  passing  of  this  act,  or  within  four  years 
next  after  the  cause  of  such  actions  or  suits,  and  not  after ;  and  the  said 
actions  of  trespass,  assault,  battery,  wounding,  imprisonment,  or  any  of 
them,  within  one  year  after  the  passing  of  this  act,  or  within  two  years 
next  after  the  cause  of  such  action  or  suit,  and  not  after ;  and  the  said  ac- 
tions upon  the  case  for  words,  within  six  months  after  the  passing  of  this 
act,  or  within  six  months  next  after  the  words  spoken,  and  not  after. 

Sect.  6.  If  in  any  of  the  said  actions  or  suits,  judgment  shall  be  given 
for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for 
the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or 
bill,  or  if  any  the  said  actions  shall  be  brought  by  original,  and  the  defend- 
ants therein  be  outlawed,  and  shall  after  reverse  the  outlawry,  that  in  all 
such  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the 
case  shall  require,  may  commence  a  new  action  or  suit  from  time  to  time, 
within  a  year  after  such  judgment  reversed,  or  such  judgment  given  against 
the  plaintiff,  or  outlawry  reversed,  and  not  after. 

Sect.  7.  In  all  actions  of  trespass  quare  elausum  Jre^it,  here- 
[  *  cii  ]  after  to  *  be  brought,  wherein  the  defendant  or  defendants  shall 
disclaim  in  his  or  their  plea,  to  make  any  title  or  claim  to  the  land 
in  which  the  trespass  is  by  the  declaration  supposed  to  be  done,  and  the 
trespass  be  by  negligence,  or  involuntary,  the  defendant  or  defendants  shall 
be  admitted  to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence 
or  involuntary,  and  a  tender  or  offer  of  sufficient  amends  for  such  trespass 
before  the  action  brought,  whereupon  or  upon  some  of  them,  the  plaintiff 
or  plaintiffs  shall  be  enforced  to  join  issue,  and  if  the  said  issue  be  found 
for  the  defendant  or  defendants,  or  the  plaintiff  or  plaintiffs  shall  be  non- 
suited, the  plaintiff  or  plaintiffs  shall  be  clearly  barred  from  the  said  ac- 
tions, and  all  other  suit  concerning  the  same. 

Sect.  8.  In  all  actions  upon  the  case  for  slanderous  words^  to  be  sued 
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or  prosecuted  bj  any  person  or  persons,  in  the  general  court  in  this  Prov- 
ince, or  in  anj  other  court  having  power  to  hold  plea  of  the  same,  after  the 
passing  of  this  act,  if  the  jury  upon  the  trial  of  the  issue  in  such  action,  or 
the  jury  that  shall  inquire  of  the  damages,  do  find  or  assess  the  damage 
under  forty  shillings,  then  the  plaintiff  or  plaintiffs  in  such  action  shall 
have  and  recover  only  so  much  costs  as  the  damages  so  given  or  assessed 
amount  unto,  without  any  further  increase  of  the  same,  any  law,  statute, 
custom,  or  usage  to  the  contrary  in  any  wise  notwithstanding. 

Sect.  9.  [Allowing  further  time  to  bring  actions  after  the  removal  of 
plaintiff's  disability,  —  transcribed  into  the  act  of  1816,  with  a  slight  altera- 
tion.   See  Sec  12.] 

Sect.  10.  In  all  and  every  case,  where  any  penalty,  fine,  or  forfeiture 
whatsoever  hath  been,  or  shall  hereafter  be  inflicted  or  imposed  by  any  act 
or  acts  of  the  general  assembly  of  this  Province  already  passed,  or  here* 
after  to  be  passed,  and  the  time  of  suing  or  prosecuting  the  offender  or 
offenders,  against  such  acts  not  thereby  provided,  no  information,  action, 
suit,  or  prosecution  shall  be  had,  brought,  issued,  or  commenced  against 
the  offender  or  offenders,  against  any  such  act  or  acts,  for  or  in  respect  of 
any  such  penalty,  fine,  or  forfeiture,  unless  the  same  be  done  within  six 
months  afler  the  passing  of  this  act,  if  the  offence  hath  been  already  com- 
mitted, and  within  the  like  space  of  time  after  the  offence  committed,  for 
the  future ;  and  all  and  every  ofiender  and  offenders  against  any  such  act 
or  acts  shall  not  from  thenceforth  be  subject  or  liable  to  any  penalty,  fine, 
or  forfeiture  which  may  thereby  be  inflicted  or  imposed,  any  law,  usage,  or 
custom  to  the  contrary  in  any  wise  notwithstanding. 

Limitation  after  the  Removal  of  IXsabilitiee. 

If  any  person  or  persons,  that  is  or  shall  be  entitled  to  any  such  action 
of  trespass,  detinue,  action  of  trover,  replevin,  actions  of  account,  actions 
ot  debt,  action  of  trespass  for  assault,  menace,  battery,  wounding,  or  impris- 
onment, actions  on  the  case  for  words,  be,  or  shall  be  at  the  time  of  any 
such  cause  of  action,  given,  or  accrued,  fallen,  or  come  within  the 
age  of  twenty-one  *  years,  feme  covert,  rum  compae  meniisj  impris*  [  *  ciii  ] 
oned,  or  where  the  defendant  ehoB  remove  out  of  the  jttrisdictional 
Umiis  of  ihie  StaUy  that  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  take  the  same  within  such  times  as  be- 
fore is  limited,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sane 
memory,  at  laiige,  or  the  return  of  the  defendant  into  the  same,  as  by  other 
persons  having  no  such  impediment  should  be  done.  Providedj  neverthelesSy 
that  all  notes,  and  instruments  of  writing,  not  under  seal,  bearing  date  after 
the  passing  of  this  act,  shall  be  of  the  same  dignity  with  specialties,  and 
subject  to  the  same  limitations  heretofore  in  force  in  the  case  of  specialties, 
anything  in  the  5(h  and  9th  s'ections  of  the  said  act  to  the  contrary  notwith- 
standing. 


Cvi  APPENDIX. 

Sealed  InstrufnentSy  Notes,  and  Open  AeeounU, 

Be  it  enacted^  S^c.  That  from  and  aflcr  the  passing  of  this  act,  all  actions, 
founded  on  bonds  or  instruments  under  seal,  shall  be  commenced  and  sued 
within  twenty  years  afler  the  said  bond  or  other  instrument  shall  become 
due,  and  not  afler ;  and  that  all  actions  founded  upon  notes,  and  other  ac^ 
knowledgments,  under  the  hand  of  the  party,  shall  be  commenced  within 
six  years  from  the  time  such  note  or  acknowledgment  shall  become  due, 
and  not  after ;  and  that  all  actions  founded  upon  open  account  shall  be 
commenced  within  four  years  from  the  time  such  account  accrued,  and  not 
after. 

Construction  in  favor  of  IdiotSy  Lunatics^  and  IhfanU, 

By  the  act  of  1817,  the  above  statute,  when  it  has  commenced  running, 
shall  not  so  operate  as  to  defeat  the  interest  acquired  by  idiots,  lunatics,  or 
infants,  after  its  commencement,  *'  but  the  operation  of  the  said  statute  shall 
cease  until  the  disability  or  disabilities  of  such  persons  are  removed,  or  from 
the  arrival  of  such  infant  to  twenty-one  years." 


ALABAMA. 

Actions  Real  and  Personal  and  Right  of  Entry.     (Digest  of  Laws  of 

Alabama,  1843.) 

The  limitation  of  the  above  actions  in  Alabama  begins  with  the  78th 
section  of  the  act  regulating  Judicial  Proceedings,  as  follows :  — ^ 

Sect.  78.  All  actions  of  trespass  guars  clausum  fregit,  all  actions  of 
trespass,  detinue,  trover,  and  replevin,  for  taking  away  of.  goods  and 
chattels ;  all  actions  of  debt  founded  upon  any  lending,  or  contract,  without 
specialty,  or  for  arrearages  of  rent  due  on  a  parol  demise,  and  all  actions  of 
account,  and  upon  the  case,  except  actions  for  slander,  and  except 
[  *  civ  ]  also  *  such  actions  as  concern  the  trade  of  merchandise,  between 
merchant  and  merchant,  their  factors  or  agents,  shall  be  com- 
menced within  six  years  next  after  the  cause  of  such  action  shall  have  ac^ 
cmed,  and  not  after. 

Sect.  79.  All  actions  of  trespass  for  assault,  menace,  battery,  wounding, 
and  imprisonment,  or  any  of  them,  shall  be  commenced  and  sued  within 
two  years  next  after  the  cause  of  such  action  shall  have  accrued,  and  not 
aft;er. 

Sect.  80.  Every  action  upon  the  case  for  words  shall  be  commenced 
and  sued  within  one  year  next  after  the  words  spoken,  and  not  after :  Pro- 
vided  always.  That  if  any  person  or  persons,  who  is,  are,  or  shall  be  en- 
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titled  to  any  of  the  actions  hereinbefore  specified,  is,  are,  or  shall  be  at  the 
time  of  any  such  cause  of  action  accruing,  within  the  age  of  twenty-one 
jeRTSy/eme  covert,  or  insane,  then  such  person  or  persons  may  institute  such 
actions,  so  that  the  same  be  instituted  within  such  time  as  is  before  limited, 
after  his,  her,  or  their  coming  to  or  being  of  full  age,  discovert^  or  of  sane 
memory. 

Sect.  81.  Every  action  of  debt  or  covenant,  for  rent  or  arrearages  of 
rent,  founded  upon  lease  under  seal ;  and  eveiy  action  of  debt  upon  any 
single  or  penal  bill  for  the  payment  of  money  only  ;  or  upon  any  obliga- 
tion, with  condition  for  the  payment  of  money  only  ;  or  upon  any  award, 
under  the  hands  and  seals  of  arbitrators,  for  the  payment  of  money  only,  shall 
be  commenced  and  sued  within  sixteen  years  after  the  cause  of  such  action 
shall  have  accrued,  and  not  afler ;  but  if  any  payment  shall  have  been 
made  on  any  such  lease,  specialty,  or  award,  within  or  afler  the  said  period 
of  sixteen  years,  then  an  action  instituted  on  such  lease,  specialty,  or  award, 
within  sixteen  years  after  such  payment,  shall  be  good  and  effectual  in  law, 
and  not  afler :  Provided  always,  That  the  time,  during  which  the  person 
who  is  or  shall  be  entitled  to  any  of  the  actions  specified  in  this  section, 
shall  have  been  within  the  age  of  twenty-one  jeakTs,feme  covert,  or  insane, 
shall  not  be  taken  or  computed  as  part  of  the  said  limited  period  of  sixteen 
years. 

Sect.  82.  Judgment  in  any  court  of  record  in  this  State  may  be  revived 
by  sdre  facias,  or  an  action  of  debt  may  be  brought  thereon,  within  twenty 
years  next  afler  the  date  of  such  judgment,  and  not  afler :  Provided,  That 
the  time  during  which  the  person,  who  is  or  shall  be  entitled  to  the  benefit 
of  such  judgment,  shall  have  been  under  the  age  of  twenty-one  years,  y«m« 
covert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited 
period  of  twenty  years. 

Sect.  83.  No  person,  who  now  hath,  or  hereafter  may  have,  any  right 
or  title  of  entry  unto  any  lands,  tenements,  or  hereditaments,  shall  make 
an  entry  therein,  but  within  twenty  years  next  after  siich  right  or  title  shall 
have  accrued,  and  such  person  shall  be  barred  from  any  entry  afterward  : 
Provided  always.  That  the  time  during  which  the  person  who  hath  or  shall 
have  such  right  or  title  of  entry,  shall  have  been  under  the  age  of 
*  twenty-one  years,  feme  'covert,  or  insane,  shall  not  be  taken  or  [  *  cv  ] 
computed  as  part  of  the  same  limited  period  of  twenty  years. 

Sect.  84.  If  any  person  or  persons,  against  whom  there  is  or  shall  be 
any  cause  of  action,  as  is  specified  in  the  preceding  sections  of  this  act,  is, 
or  are,  or  shall  be,  out  of  this  State  at  the  time  of  the  cause  of  such  action 
accruing,  or  at  any  time  during  which  a  suit  might  be  sustained  on  such 
cause  of  action,  then  the  person  or  persons,  who  is  or  shall  be  entitled  to 
such  action,  shall  be  at  liberty  to  bring  the  same  against  such  person  or 
persons,  after  his,  her,  or  their  return  into  this  State ;  and  the  time  of  such 


OYIU  APPSMDIX. 

penon'B  absence  shall  not  be  accounted  or  taken  as  a  part  of  the  time 
limited  by  this  act. 

Sect.  85.  Every  real,  possessory,  ancestral,  mixed,  or  other  action,  for 
any  lands,  tenements,  or  hereditaments,  shall  be  brought  and  instituted 
within  thirty  years  next  after  the  right  or  title  thereto  or  caose  of  sndi 
accrued,  and  not  after :  Provided,  alwaySy  That  the  time,  during  which  the 
person,  who  hath,  or  shall  have  such  right  or  title,  or  cause  of  action,  shall 
have  been  under  the  age  of  twenty-one  years,  feme  covert^  or  insane,  shall 
not  be  taken  or  computed  part  of  the  said  limited  period  :  Provided  aliOf 
That  nothing  in  this  act  contained  shall  be  so  construed  as  in  any  wise  to 
affect  or  interfere  with  the  primazy  disposal  of  the  vacant  lands  of  the 
United  States  within  this  State. 

Sect.  86.  If  in  any  of  the  said  actions,  specified  in  any  of  the  preced- 
ing sections  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  writ  of  error ;  or  if  a  verdict  pass  for  the  plaintiff,  and  upon 
matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against  the 
plaintiff,  then  the  said  plaintiff,  his,  or  her  heirs,  executors,  or  adminbtra- 
tors,  as  the  case  shall  require,  may  commence  a  new  action  within  one 
year  after  such  judgment  reversed  or  ^ven  against  the  plaintiff,  and  not 
after. 

Sect.  87.  No  person  or  persons,  body  politic  or  corporate,  who  now 
have,  or  shall,  or  may  hereafter  have  any  estate,  right,  title,  claim,  or  de- 
mand, by  virtue  of  any  title,  which  has  not  been  confirmed  by  either  of  the 
Boards  of  Commissioners  of  the  United  States,  appointed  for  settling  and 
adjusting  land  claims  in  the  Mississippi  Territory,  and  not  recognized  or 
confirmed  by  any  act  of  Congress,  in  or  to  any  lands,  tenements,  or  hered- 
itaments in  this  State,  shall  after  the  expiration  of  three  years  from  and 
after  the  passage  of  this  act,  have,  prosecute,  or  maintain  any  action  or  suit 
at  law  for  the  recovery  thereof,  in  any  court  in  this  State :  Protndedj  That 
this  act  shall  not  extend  to  claims  in  that  part  of  this  State  formerly  a  part 
of  West  Florida,  which  have  been  registered  and  not  acted  on  by  Congress : 
Provided  aho,  That  if  any  person  or  persons,  who  is,  are,  or  shall  be  en- 
titled to  sue  or  prosecute  such  suit  or  action,  or  who  hath,  have,  or  shall 
have  such  right  or  title,  shall  be  within  the  age  of  twenty-one  years,  fenu 
*  eovertf  or  insane,  within  the  time  limited  by  this  act,  then  such  person  or 
persons,  his,  her,  or  their  heirs  or  assigns,  shall  and  may,  at  any 
[*  cvi]  time  within  •  three  years  next  after  his,  her,  or  their  coming  to 
full  age,  of  sound  mind,  or  diseoveriy  bring,  sue,  and  prosecute  such 
suit  or  action,  and  at  no  time  thereafter. 

Sect.  88.  No  action  shall  be  brought  to  recover  any  money  due  by  open 
account,  after  the  expiration  of  three  years  from  the  accruing  of  the  cause 
of  action :  Provided,  That  nothing  in  this  act  shall  apply  to  the  trade  of 
merchandise  between  merchant  and  merchant,  their  factors  or  agents. 
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Sect.  89.  If  any  person  or  persons  that  is  or  shall  be  entitled  to  any  of 
the  personal  actions  enumerated  and  mentioned  in  this  act,  and  in  the  act 
for  the  limitation  of  actions,  and  for  avoiding  vexations  lawsuits,  be,  or  shall 
be,  at  the  time  of  any  such  cause  of  action,  given  or  accrued,  fallen  or  come, 
within  the  age  of  twenty-one  years,  foM  covert  or  non  compos  menlisj  -^ 
then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same  actions, 
so  as  they  take  the  same  within  such  times  as  are  before  limited,  after 
their  coming  to  or  being  of  full  age,  discovert^  or  of  sane  memory,  as  other 
persons  having  no  such  impediment,  should  have  done. 

Sect.  90.  No  action,  suit,  or  motion  shall  be  maintained  against  the 
security  or  securities  of  any  sheriff,  constable,  or  other  public  officer  of  this 
State,  for  any  misfeasance,  malfeasance,  or  other  cause  whatsoever,  here 
after  committed,  unless  the  same  be  commenced  or  prosecuted  within  six 
years  neisX  after  the  commission  of  the  act  complained  of;  or  if  the  claim 
be  in  favor  of  an  infant,  or  person  non  compos  mentis^  or  other  person  dis- 
abled by  law  from  bringing  suit,  then  within  three  years  after  such  disa* 
bility  to  sue  shall  cease  to  exist :  Provided^  That  this  limitation  shall  not 
be  extended  or  applied  to  any  action,  suit,  or  motion,  which  may  be  main- 
tained by  law,  against  such  officer,  his  executors,  administrators,  or  heirs : 
And  provided  Jurihery  That  nothing  in  this  act  shall  be  so  construed  as  to 
have  a  retrospective  operation  upon  suits  now  pending. 

Sect.  91.  For  any  misfeasance,  malfeasance,  or  other  cause  of  action, 
heretofore  committed  by  any  sheriff,  constable,  or  other  officer,  no  suit,  ac- 
tion, or  motion  shall  be  maintained  against  the  security  or  securities  of  any 
such  sheriff,  constable,  or  other  officer,  unless  the  same  be  commenced  and. 
prosecuted  within  three  years  after  the  passage  of  this  act ;  subject  always 
to  the  proviso  in  the  first  section  of  this  act. 

Sect.  92.  Where  any  lands  have  been  sold,  or  may  hereafter  be  sold, 
under  the  decree  of  the  court  of  chancery,  to  satisfy  any  mortgage,  deed  of 
trust,  or  other  incumbrance,  all  rights  or  equities  of  redemption  in  any  per- 
son not  a  party  to  the  decree  of  sale,  who  shall  claim  under  the  mortgagor  or 
grantor  in  the  deed  of  trust  or  incumbrance,  shall  be  forever  barred  and 
precluded,  unless  the  suit  for  a  redemption  be  commenced  within  five  years 
from  the  execution  of  such  decree  of  sale  :  Provided,  That  no  suit  shall  be 
barred  by  the  operation  of  this  act,  within  five  years  from  its  passage. 

*  Sect.  93.  All  actions  for  recovery  of  lands,  tenements,  or  [*cvii] 
hereditaments  in  this  State,  shall  be  brought  within  ten  years  after 
the  accrual  of  the  cause  of  action,  and  not  after :  Provided,  That  five  years 
be  allowed  under  both  sections  of  this  act  for  infants,  femes  covert,  insane 
persons,  and  lunatics,  after  the  termination  of  their  disabilities  to.  bring 
suits. 
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Heal  and  Mixed  Actions.     (Statutes  of  Mississippi^  How.  ^  Huich.     Gh. 

48.) 

Section  88.  From  and  after  the  passing  of  this  act,  every  real,  posses- 
sory, ancestral,  mixed,  or  other  action,  for  any  lands,  tenements,  or  hered- 
itaments, shall  be  brought  and  instituted  within  twenty  years  next  after  the 
right  or  title  thereto,  or  cause  of  such  action  accrued,  and  not  after :  Pro- 
videdf  That  the  time  during  which  the  person  who  hath,  or  shall  have 
such  right  or  title,  or  cause  of  action,  shall  have  been  under  the  age  of 
twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or  computed  as 
part  of  the  said  limited  period :  Provided  also,  That  nothing  in  this  act 
shall  be  so  construed,  as  in  any  wise  to  affect  or  interfere  with  the  primary 
disposal  of  the  lands  of  the  United  States  within  this  State. 

Sect.  89.  No  person  who  now  hath,  or  hereafter  may  have,  any  right 
or  title  of  entry  into  any  lands,  tenements,  or  hereditaments,  shall  make 
any  entry  therein,  but  within  twenty  years  next  after  such  right  or  title 
shall  have  accrued,  and  such  person  shall  be  barred  from  any  entry  after- 
wards :  Provided,  always.  That  the  time  during  which  the  person  who  hath 
or  shall  have  such  right  or  title  of  entiy,  shall  have  been  under  the  age  of 
twenty-one  years,  feme  covert,  or  insane,  shall  not  be  taken  or  computed  as 
part  of  the  said  limited  period  of  twenty  years. 

Sect.  90.  Fifty  years'  actual  possession  of  any  lands,  tenements,  or  other 
real  estate,  uninterruptedly  continued  by  occupancy,  descent,  conveyance, 
or  otherwise,  in  whatever  way  or  manner  such  possession  might  have  com- 
menced or  have  been  continued,  shall  vest  a  full  and  complete  right  and 
title  in  every  actual  possessor  or  occupier  of  such  lands,  tenements,  or  other 
real  estate,  and  shall  be  a  good  and  sufficient  bar  to  all  claims  that  may  be 
made,  or  actions  commenced  by  any  person  or  persons  whatever,  for  the 
recovery  of  any  such  lands,  tenements,  or  other  real  estate. 

Sect.  91.  All  actions  of  trespass  quare  clausum  f regit,  all  actions  of 
trespass,  detinue,  trover,  and  replevin,  for  taking  away  goods  and 
[ *  cviii]  chattels,  *  all  actions  of  debt  founded  upon  any  lending  or  con- 
tract,  without  specialty,  or  for  arrearages  of  rent  due  on  a  parol 
demise,  and  all  actions  of  account  and  upon  the  case,  except  actions  for 
slander,  and  except  also  such  actions  as  concern  the  trade  or  merchandise 
between  merchant  and  merchant,  their  factors,  agents,  and  servants,  shall 
be  commenced  and  sued  within  six  years  next  after  the  cause  of  such  ac- 
tions shall  have  accrued,  and  not  after.     (See  106,  108,  109,  110,  111.) 

Sect.  92.  All  actions  of  trespass,  for  assault,  menace,  battery,  wound- 
ing, and  imprisonment,  or  any  of  them,  shall  be  commenced  and  sued 
within  two  years  next  after  the  cause  of  such  action  shall  have  accrued, 
and  not  after. 
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Sect.  93.  Eyery  action  upon  the  case  for  words  shall  be  commenced 
and  sued  within  one  year  next  after  the  words  spoken,  and  not  after. 

Sect.  94.  If  any  person  or  persons,  who  is,  or  are,  or  shall  be  entitled 
to  any  of  the  actions  specified  in  the  three  preceding  sections  of  this  act,  is, 
are,  or  shall  be,  at  the  time  of  any  such  cause  of  action  accruing,  within 
the  age  of  twenty-one  years,  feme  covert^  or  insane,  then  such  person  or 
persons  shall  be  at  liberty  to  bring  such  action,  so  as  he,  she,  or  they  in- 
stitute or  take  the  same  within  such  time  as  is  before  limited,  afler  his,  her, 
or  their  coming  to  or  being  of  full  age,  discovert,  or  of  sane  memory,  as 
by  other  person  or  persons,  having  no  such  impediment,  might  be  done. 

Sect.  95.  Every  action  of  debt,  or  covenant  for  rent  or  arrearages  of 
rent,  founded  upon  any  lease  under  seal,  and  every  action  of  debt,  upon 
any  single  or  penal  bill,  for  the  payment  of  money  only,  or  upon  any  obli- 
gation with  condition  for  the  payment  of  money  only,  or  upon  any  award, 
under  the  hands  and  seals  of  arbitrators,  for  the  payment  of  money  only, 
shall  be  commenced  and  sued  within  sixteen  years  next  after  the  cause  of 
such  action  shall  have  accrued,  and  not  after ;  but  if  any  payment  shall 
have  been  made  on  any  such  lease,  specialty,  or  award,  within  or  after  the 
said  period  of  sixteen  years,  then  an  action  instituted  on  such  lease, 
specialty,  or  award,  within  sixteen  years  after  such  payment,  shall  be  good 
and  effectual  in  law,  and  not  after :  Provided^  always^  That  the  time  during 
which  the  person  who  is,  or  shall  be  entitled  to  any  of  the  actions  specified 
in  this  section,  shall  have  been  within  the  age  of  twenty-one  je&TSjfeme 
covert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the  said  limited 
period  of  sixteen  years. 

Sect.  96.  Judgments  in  any  court  of  record  in  this  State  may  be  re- 
vived by  scire  fcunas,  or  an  action  of  debt  may  be  brought  thereon,  within 
twenty  years  next  after  the  date  of  such  judgment,  and  not  after ;  Provided^ 
That  the  time  during  which  the  person  who  is,  or  shall  be  entitled  to  the 
benefit  of  such  judgment  shall  have  been  under  the  age  of  twenty-one 
years,  yeme  covert,  or  insane,  shall  not  be  taken  or  computed  as  part  of  the 
said  limited  period  of  twenty  years. 

Sect.  97.  And  Whereas,  it  is  reasonable  that  persons  enter- 
ing into  *  bonds  or  recognizances,  as  sureties  for  any  public  [  *  cix  ] 
officers,  should  be  exonerated  from  their  responsibility  within  a 
reasonable  term  after  such  officers  respectively  shall  die,  resign,  or  be  re- 
moved from  office ;  therefore.  Be  it  further  enacted,  That  it  shall  not  be 
lawful  for  any  person  or  persons,  whomsoever,  to  commence  and  maintain 
any  suit  or  suits  on  any  bonds  or  recognizances  which  shall  hereafter  be 
given  and  entered  into  by  any  person  or  persons,  as  sureties  for* any 
public  officer,  from  and  after  the  expiration  of  the  term  of  five  years,  to  be 
computed  from  the  time  at  which  the  cause  of  action  shall  have  accrued  ; 
and  if  any  such  suit  or  suits  shall  be  commenced,  contrary  to  the  intent  and 
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meaning  of  this  act,  the  defendant  or  defendants,  respectively,  shall  and 
may  plead  the  general  issue,  and  give  this  act  and  the  special  matter  in 
CTidenoe ;  and  if  the  plaintiff  or  plaintiffs  be  nonsuit,  or  if  a  yerdict  or  judg- 
ment pass  against  him  or  them  respectively,  the  defendant  or  defendluita 
shall  respectively  recover  double  costs. 

Sect.  98.  All  suits  or  actions,  founded  upon  any  account  for  goodsy 
wares,  or  merchandise,  sold  and  delivered,  or  for  any  articles  charged  In 
any  store  account,  shall  be  commenced  and  sued  within  two  years  next 
after  the  cause  of  such  suit  or  action,  or  the  delivery  of  such  goods,  waresy 
and  merchandise,  and  not  after ;  except,  that  in  the  case  <^  the  death  of  the 
creditors  or  debtors  before  the  expiratioa  of  the  said  term  of  two  years,  the 
ftirther  time  of  one  year  from  the  death  of  such  creditor  or  debtor  shall  be 
allowed  for  the  commencement  of  any  such  suit  or  action.  And  to  prevent 
imposition  or  deception  herein,  the  respective  times  or  dates  of  the  deliv- 
ery of  the  several  articles  charged  in  any  such  account,  or  any  receipt 
taken,  for  the  delivery  of  them,  shall  be  particularly  specified.  And  if  any 
merchant  or  trader  shall  wilfully  post-date  any  article  or  articles  in  auch 
account,  or  the  receipt  taken  for  the  delivery  of  them,  he  shall  forfeit  and 
pay  tenfold  the  amount  of  the  article  or  articles  so  post-dated,  to  be  re- 
covered, with  costs,  by  warrant,  where  the  penalty  does  not  exceed  the 
jurisdiction  of  a  justice  of  the  peace,  and  by  action  of  debt  or  information 
in  any  court  of  record  where  the  penalty  shall  exceed  the  jurisdiction  of  a 
justice  of  the  peace,  to  the  informer,  where  the  informer  prosecutes,  or  to 
the  State  for  the  use  of  the  literary  fund,  where  the  prosecution  shall  be 
first  instituted  on  the  public  behalf.  And  to  prevent  any  doubt  in  the 
construction  hereof,  it  is  hereby  declared,  that  the  before-mentioned  limita- 
tion of  two  years  shall  take  place  and  be  computed  from  the  respective  dates 
or  times  of  delivery  of  the  several  articles  entered  or  charged  in  any  such 
account ;  and  that  all  such  articles  as  shall  have  been  of  more  than  two 
years'  standing  when  the  suit  or  action  was  commenced,  shall  be  disal- 
lowed and  rejected,  and  verdict  shall  be  given  or  judgment  rendered  for 
no  more  than  the  amount  of  such  articles  as  appear  to  have  been  actually 
charged  or  delivered  within  two  years  next  before  the  commencement  of 
the  suit  or  action  aforesaid,  except  as  above  excepted. 

Sect.  99.  If  any  person  or  persons  against  whom  there  is  or 
[*  ex]  shall  be  *  any  cause  of  action,  as  is  specified  in  the  preceding  sec- 
tions of  this  act  (except  for  the  recovery  of  lands,  tenements,  or 
hereditaments),  is  or  are,  or  shall  be  out  of  this  State  at  the  time  of  the 
cause  of  such  action  accruing,  or  any  time  during  which  a  suit  might  be 
sustained  on  such  cause  of  action,  then  the  person  or  persons  who  is  or 
shall  be  entitled  to  such  action,  shall  be  at  liberty  to  bring  the  same  against 
such  person  or  persons,  after  his,  her,  or  their  return  into  this  State ;  and 
the  time  of  such  person's  absence  shall  not  be  accounted  or  taken  as  a  part 
of  the  time  limited  by  this  act 
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Sect.  100.  No  action  of  debt  shall  be  brought  against  any  execntor  or 
administrator,  or  other  person  having  charge  of  the  estate  of  a  testator  or 
intestate,  open  a  judgment  obtained  against  his  testator  or  intestate,  nor 
shall  any  scire  facias  be  issued  against  any  executor  or  administrator,  or 
other  person  having  charge  of  the  estate  as  aforesaid,  to  revive  such  judg- 
ment after  the  expiration  of  six  years  from  the  qualification  of  such  exec- 
utor or  administrator,  or  of  such  other  person  having  charge  of  the  estate 
and  all  such  judgments,  after  the  expiration  of  six  years,  upon  which  no 
proceedings  shall  have  been  had,  shall  be  deemed  to  have  been  paid  and 
discharged ;  saving  to  all  persons  non  compos  mentis,  femes  covert^  or  in- 
fants, who  may  have  been  entitled  to  the  benefit  of  such  judgment,  three 
years  after  their  several  disabilities  are  removed. 

Sect.  101.  If  in  any  of  the  said  actions  specified  in  any  of  the  pre- 
ceding s^tions  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  writ  of  error ;  or  if  a  verdict  pass  for  the  plaintiff,  and 
upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be  given  against 
the  plaintiff,  then  the  said  plaintiff,  his  or  her  heirs,  executors,  or  adminis- 
strators,  as  the  case  shall  require,  may  commence  a  new  action  within  one 
year  after  such  judgment  reversed,  or  given  against  the  plaintiff,  and  not 
after. 

Sect.  102.  No  bill  of  review  shall  be  granted  by  the  Supreme  Court, 
or  any  judge  thereof,  or  by  the  Superior  Court  of  Chancery,  to  any  decree 
pronounced  in  a  cause  which  shall  be  finally  decided,  unless  the  same  be 
applied  for  within  two  years  next  after  such  final  decision,  saving  to  in- 
fants, femes  eovertf  and  persons  of  insane  mind,  a  right  to  obtain  such 
bill  of  review,  within  two  years  after  their  respective  disabilities  are 
removed. 

Sect.  103.  No  writ  of  error  or  supersedeas  shall  be  granted  to  any 
judgment  of  a  court  of  law,  after  the  expiration  of  two  years  from  the 
time  when  such  judgment  shall  have  been  made  final ;  saving  to  all  persons 
non  compos  mentis,  infants,  and  femes  covert,  two  years  after  their  several 
disabilities  are  removed. 

Sect.  104.  In  all  actions  of  assault  and  battery,  and  slander,  commenced 
and  prosecuted  in  any  court  of  law  in  this  State,  if  the  jury  find  for  the  plain- 
tiff under  the  sum  of  ten  dollars,  he  shall  not  recover  any  costs.  And  in 
all  actions  of  trespass  qwure  ckuum  fregit,  where  the  court  before 
*  whom  the  trial  shall  be,  shall  not  be  satisfied,  and  enter  upon  the  [*cxi] 
minutes,  that  the  freehold,  title,  or  interest  of  the  land  mentioned 
in  the  plaintiff's  declaration  was,  or  might  have  been  in  good  question,  or 
that  the  trespass  was  wilful  or  malicious ;  and  in  all  other  actions  of  tres- 
pass, where  the  court  before  whom  the  trial  shall  be,  shall  not  be  satisfied, 
and  enter  upon  the  minutes,  that  the  trespass  was  wilful  or  malicious ;  and  in 
all  actions  upon  the  case,  actions  of  covenant,  and  actions  of  debt  for  a  pen- 
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altj  intended  to  seenre  the  performance  of  a  covenant  or  condition,  where 
the  court  before  whom  the  trial  shall  be,  shall  not  be  satisfied,  and  enter 
upon  the  minutes,  that  the  action  was  neither  frivolous  nor  vexatious,  if  the 
jury  find  under  ten  dollars,  the  plaintiff"  shall  not  recover  more  costs  than 
the  sum  so  found ;  and  if  more  costs  are  awarded,  the  judgment  shall  be 
void,  and  shall  be  amended  upon  a  motion  at  any  time,  by  the  court  who 
awarded  the  same ;  and  the  party  injured  shall  be  redressed  as  to  such 
costs  so  wrongfully  awarded,  in  case  the  same  be  levied  upon  him.  And 
where  several  persons  shall  be  made  defendants  in  any  action  of  trespass, 
assault,  false  imprisonment,  or  ejectment,  and  upon  the  trial  thereof  any 
one  or  more  of  them  shall  be  acquitted  by  verdict,  every  defendant  so  ac- 
quitted shall  have  and  recover  his  costs  of  suit,  in  like  manner,  as  if  a  ver- 
dict had  been  given  against  the  plaintiff  or  plaintiffs,  and  acquitted  all  the 
defendants  ;  unless  the  court,  before  whom  such  cause  shall  be  tried*,  shall  be 
satisfied  that  there  was  reasonable  cause  for  making  such  person  or  persons 
defendant  or  defendants  to  such  action,  and  shall  order  it  otherwise. 

Sect.  105.  In  all  actions  of  trespass  quare  clausum  fregiiy  wherein  the 
defendant  or  defendants  shall  disclaim,  in  his  or  their  plea,  to  make  any 
title  or  claim  to  the  land  in  which  the  trespass  is  by  the  declaration  sup- 
posed to  be  done,  and  the  trespass  be  by  negligence,  or  involuntary,  the 
defendant  or  defendants  shall  be  admitted  to  plead  a  disclaimer,  and  that 
the  trespass  was  by  negligence  or  involuntary,  and  a  tender  or  offer  of 
sufficient  amends  for  such  trespass  before  the  action  brought ;  whereupon, 
or  upon  some  of  them,  the  plaintiff  or  plaintiffs  shall  join  issue ;  and  if  the 
said  issue  be  found  for  the  defendant  or  defendants,  or  the  plaintiff  or 
plaintiffs  shall  be  nonsuited,  the  plaintiff  or  plaintiffs  shall  be  clearly  barred 
from  the  said  action  or  actions,  and  all  other  suits  concerning  the  same. 

Sect.  106.  The  limitation  of  six  years  mentioned  in  the  fourth  section 
of  the  act,  entitled  ^  An  act  for  the  limitation  of  actions,  and  certain  pro- 
ceedings in  civil  cases,  and  for  preventing  frivolous  and  vexatious  suits,** 
passed  June  the  seventh,  one  thousand  eight  hundred  and  twenty-one,  be, 
and  the  same  is  hereby  repealed ;  and  that  in  lieu  thereof,  all  actions  enu- 
merated in  the  said  fourHi  section,  except  actions  on  promissory  notes, 
shall  be  prosecuted  in  three  years  next  after  the  cause  of  such  action  shall 
have  accrued,  and  not  after. 

Sect.  107.  The  limitations  of  two  years,  mentioned  in  the  eleventh 
section  of  the  act,  mentioned  in  the  second  section  of  this  act,  is 
[  *  cxii  ]  hereby  *  repealed  ;  and  that  in  lieu  thereof,  all  actions  founded 
upon  any  account  for  goods,  wares,  and  merchandise,  sold  and  de- 
livered, or  for  any  article  charged  in  any  store  account,  shall  be  commenced 
and  prosecuted  in  three  years,  and  not  after. 

Sect.  108.  The  second  section  of  the  act,  to  which  this  is  an  amend- 
ment, be  and  the  same  is  hereby  repealed ;  and  the  fourth  section  of  tho 
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act,  entitled  *'  An  act  for  the  limitation  of  actions,  and  certain  proceedings 
in  civil  cases,  and  for  preventing  frivolous  and  vexatious  suits/'  passed 
June  seventh,  eighteen  hundred  and  twenty-two,  be  and  the  same  is  here- 
by revived. 

An  Act  explanatoiy  of  certain  Scutes  of  Limitation, 

Sec.  109.  Whereas  doubts  have  arisen  as  to  the  true  int!^nt  and  mean- 
ing of  the  second  section  of  the  eighty-fifth  chapter  of  the  acts  passed  in 
the  year  eighteen  hundred  and  twenty-seven,  and  also  of  the  second  section 
of  the  eighty-ninth  chapter  of  the  acts  passed  in  the  year  eighteen  hundred 
and  twenty-eight,  the  provisions  of  the  said  act  of  eighteen  hundred  and 
twenty-seven,  having  been  erroneously  construed,  as  operating  a  repeal  of 
the  statute  of  limitations  of  eighteen  hundred  and  twenty-two,-  in  the  several 
actions  enun^rated  in  the  fourth  section  of  the  twenty-first  chapter  of  the 
revised  code :  And  whereas  the  period  of  time  barring  the  said  several  ac- 
tions enumerated  in  the  said  fourth  section  of  the  twenty-first  chapter  of 
said  code,  was  alone  intended  to  be  altered  by  the  said  act  of  eighteen 
hundred  and  twenty-seven,  namely  :  from  six  to  three  years,  excepting  ac- 
tions on  promissory  notes,  as  to  which  the  provisions  of  the  said  act  of 
eighteen  hundred  and  twenty-two  remained  unchanged :  And  whereas  the 
said  act  of  eighteen  hundred  and  twenty-seven  was  repealed,  and  the 
original  provisions  of  the  said  fourth  section  of  the  twenty-first  chapter  of 
the  said  code,  revised  by  the  said  act  of  eighteen  hundred  and  twenty-eight : 
—  Therefore, 

Sec.  110.  Be  it  enacted  hy  the  Senate  and  House  of  Representatives  of 
the  State  of  Mississippi,  in  General  Assembly  convened^  That  the  said  act 
of  eighteen  hundred  and  twenty-seven  shall  be  so  construed  as  not  to  re- 
peal the  act  of  limitations  of  eighteen  hundred  and  twenty-two,  in  the 
several  actions  embraced  in  the  fourth  section  of  the  twenty-first  chapter 
of  the  revised  code,  but  only  as  an  alteration  of  the  time  required  t6  har 
said  actions,  and  that  the  said  act  of  eighteen  hundred  and  twenty-seven 
shall  not  be  so  construed  as  to  revive  any  cause  of  action  which  was  barred 
under  the  said  fourth  section  of  the  twenty-first  chapter  of  the  said  code, 
at  the  time  of  the  passage  of  the  said  act  of  eighteen  hundred  and  twenty- 
seven. 

The  said  act  of  eighteen  hundred  and  twenty-eight,  repealing  the  said 
second  section  of  the  act  of  eighteen  hundred  and  twenty-seven,  and  reviv- 
ing the  said  fourth  section  of  the  twenty-first  chapter  of  the  revised  code, 
.  shall  not  be  so  construed  as  to  revive  any  cause  of  action  barred  or  intended 
to  be  barred  under  either  of  the  said  acts  of  eighteen  hundred 
and  *  twenty-two,  or  eighteen  hundred  and  twenty-seven,  at  the  [  *  cxiii  ] 
time  of  the  passage  of  the  said  act  of  eighteen  hundred  and 
twenty-eight. 
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Sbct.  111.  AH  claims  which,  uader  and  by  virtue  of  the  fourth  sectiou 
of  the  act,  entitled,  '^  An  act  for  the  limitation  of  actions,  and  certain  pro- 
ceedings in  civil  cases,  and  for  preventing  frivolous  and  vexatious  suits,*' 
passed  June  seventh,  eighteen  hundred  and  twenty-two,  were  barred  of  re- 
covery prior  to  the  passage  of  an  act,  entitled  **  An  act  to  amend  the. 
forty-fiflh  section  of  the  act  entitled  an  act  to  reduce  into  one  the  several 
acts  concerning  the  establishment,  jurisdiction,  and  powers  of  the  superior 
courts  of  law,  and  for  other  purposes,"  passed  June  twenty-eight,  eighteen 
hundred  and  twenty-two^  and  which  have  been  revived  by  the  second  sec- 
tion of  the  last-recited  act,  passed  eighteen  hundred  and  twenty-seven,  are 
hereby  forever  barred,  unless  suit  be  instituted  for  the  recovery  thereof 
within  twenty  days  after  the  passage  of  this  act. 

The  ninth  section  of  the  said  act  of  eighteen  hundred  and  twenty-two 
shall  be  extended  so  as  to  include  judgments  recovered  in  anj^  court  of  re- 
cord, as  well  without  as  witbiii  this  State. 


LomsiAKA. 

Possession  <md  Personal  Actions,     {Abstract  from  Oivil  Code  of  Louisiana^ 
from  4  GriffiMs  Anntial  Law  Iie^ster,*p.  686.) 

Thirty  years'  possession  prescribes  land,  though  possessed  without  any 
title,  or  knavishly. 

If  possessed  fairly  and  honestiy  and  hjjust  title,  that  is^  one  by  virtue  of 
which  property  may  be  transferred,  such  a  sale  or  donation^  though  no  real 
right  may  be  thereby  given,  ten  years*  possession  will  be  sufficient,  if  the 
true  proprietor  resides  in  the  State,  and  twenty  yean  in  case  he  resides 
abroad. 

Besides  the  thirty,  twenty,  and  ten  years'  prescription  with  respect  to 
lands,  there  is  another  of  four  years,  which  runs  against  the  minor  after 
coming  of  age,  as  to  any  real  estate  alienated  by  the  tutor  in  cases  not  pro- 
vided by  law. 

For  the  prescription  arising  from  the  ten  or  twenty  years'  possession, 
there  must  be  good  faith  and  apparenUy  good  titie ;  if  therefore  the  tide  be 
defective  with  respect  to  frfrm,  there  can  be  no  basis  for  the  ten  or  twenty 
years'  prescription. 

Also^  any  interruption,  either  natural  or  legal,  suspends  prescription. 

A  natural  interruption  is  said  to  take  place,  when  the  posses- 
[*  cxiv]  sor  is  deprived  *  of  possession  of  the  thing  for  more  than  a  year, 
either  by  the  ancient  proprietor  or  by  a  third  person. 

A  legal  interruption  takes  place,  when  the  possessor  has  been  cited  to 
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appear  before  a  court  of  justice,  on  account  of  either  the  property  or  the 
poBsession. 

It  ceases  likewise  to  run,  when  the  debtor  or  possessor  makes  acknowl- 
edgment of  the  right  of  the  person  whose  title  thej  prescribed. 

Husbands  and  wives  cannot  prescribe  against  one  another. 

Minors  and  persons  tinder  interdiction  cannot  be  prescribed  agtiinst 

Married  women  may  be  prescribed  against,  though  not  separated  of  prop- 
erty, for  all  belonging  to  them  and  administered  by  their  husbands,  saying 
their  recourse  against  their  husbands. 

But  prescription  does  not  take  place  during  marriage,  as  it  respects  prop- 
erty alienated  which  made  a  part  of  the  dowiy,  nor  in  any  case  during 
marriage  when  the  action  of  the  wife  may  be  prejudicial  to  her  husband. 

Finally,  lands  not  acquirable  by  alienation  cannot  be  obtained  by  pre- 
scription. 

The  only  saving  in  favor  of  foreigners  or  citizens  of  other  States  is,  the 
requiring  twenty  years  instead  of  ten,  as  heretofore  mentioned. 

To  this  is  to  be  added,  that  if  the  true  proprietor  of  the  land  resided  at 
times  in  the  State,  and  at  times  out  of  it,  tvH)  years*  absence  must  be  com- 
puted as  one  year  of  actual  residence,  and  thus  added  to  the  time  of  resi- 
dence already  elapsed. 

Any  act  which  amounted  to  an  express  or  tacit  renunciation  would  bar 
limitation.  As  yet,  there  are  no  decisions  worthy  of  note  upon  this  sub- 
ject. 

When  the  civil  code  is  silent,  this  State  is  obliged  to  have  recourse  to 
the  Spanish  law  concerning  limitations,  as  laid  down  in  the  Partidas  and 
in  Febrero. 

Prescription  may  be  pleaded  in  any  stage  of  a  cause,  even  on  an  appeal. 

Creditors,  and  every  other  person  who  may  have  any  interest  in  acquir- 
ing an  estate  by  prescription,  have  a  right  to  plead  it,  even  in  case  the 
person  claiming  such  an  estate  should  renounce  the  said  right  of  prescrip- 
tion. 

All  personal  actions  may  be  prescribed  against  after  thirty  years  ;  nor  can 
it  be  alleged  that  the  party  pleading  it  acted  knavishly. 

Afler  the  expiration  of  ten  years,  the  architect  or  undertaker  is  released 
from  all  responsibility  with  respect  to  stone  or  brick  buildings,  and  Jive 
years  will  release  him  with  respect  to  wooden  buildings  or  frames  filled  up 
with  brick. 

Slaves  may  be  prescribed  for,  in  half  the  time  required  for  the  prescrip- 
tion of  immovable  estates,  and  in  the  same  manner  and  subject  to  the  same 
exceptions. 

If  a  man  has  a  public  and  notorious  possession  of  a  thing  for  three  years 
in  presence  of  the  owner,  he  being  a  resident  within  the  State,  he 
is  presumed  *  to  have  known  it,  and  the  property  is  vested  in  the  [  *  cxv  ] 
possessor,  unless  stolen. 
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And  if  the  thing  were  stolen,  jet  if  purchased  by  the  possessor  at  a  pub- 
lic market  or  fair,  or  at  auction,  or  from  a  person  dealing  in  similar  com- 
modities, the  owner  can  onlj  re-obtain  possession,  bj  paying  the  purchase- 
money. 

Claims  of  teachers  or  schoolmasters  for  lessons  given  by  the  month  are 
prescribed  against  afler  a  year^  unless  a  settlement  haa  taken  place,  a  note 
given,  or  an  action  be  pending  before  a  court  of  justice. 

So  likewise  with  keepers  of  taverns  and  boarding-houses,  for  boarding 
and  lodging. 

So  also  with  workmen  and  day  laborers  for  payment  of  their  day's  works, 
and  of  the  materials  by  them  furnished. 

So  also  for  domestics,  who  let  their  services  by  the  year. 

The  arrears  on  life  annuities,  alimony,  rent  of  houses,  and  rural  estates, 
the  interest  of  money  lent,  and  everything  generally  which  is  to  be  paid 
by  the  year  or  at  shorter  periods,  may  be  prescribed  against  at  the  expira- 
tion of  jive  years. 

The  prescription  as  regards  all  these  persons  (beginning  with  sdioolmas- 
ters)  runs  against  minors  and  interdicted  persons,  reserving  to  them  all 
such  remedies  as  they  may  have  against  their  tutors  and  curators. 

The  only  savings  are,  the  tacit  or  express  renunciation. 

There  are  no  savings  exclusively  in  favor  of  citizens  of  other  States  or 
foreigners. 
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TENNESSEE. 

JReal  Property f  1819,  Cfh,  28.     (Compilation  of  the  Statutes  of  Tennessee, 

1826.) 

Whereas  many  disputes  have  arisen  with  regard  to  the  proper  construc- 
tion of  the  statutes  of  limitation,  and  the  time  seems  fast  approaching  when 
the  titles  to  land  will  become  so  perplexed,  that  no  man  will  know  from 
whom  to  take  or  buy  lands  for  remedy  whereof. 

Section  1.  In  all  cases  where  any  person  or  persons,  their  heirs  or 
assigns,  shall  at  the  passing  of  this  act,  or  at  any  time  afler  having  had 
seven  years'  possession  of  any  lands,  tenements,  or  hereditaments,  which 
have  been  granted  by  this  State,  or  the  State  of  North  Carolina, 
[*  cxvi]  holding  or  *  claiming  the  same  by  virtue  of  a  deed,  or  deeds  of 
conveyance,  devise,  grant  or  other  assurance,  purporting  to  con- 
vey an  estate  in  fee-simple,  and  no  claim  by  suit  in  law  or  equity,  effect- 
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uallj  prosecuted,  shall  have  been  set  up  or  made  to  the  said  lands,  tene- 
ments, and  hereditaments  within  the  aforesaid  time,  then  and  in  that  case 
the  person  or  persons,  their  heirs  or  assigns  so  holding  possession  as  afore- 
said, shall  be  entitled  to  keep  and  hold  in  possession,  such  quantity  of  land 
as  shall  be  specified  and  described  in  his,  her,  or  their  deed  of  conveyance, 
devise,  grant,  or  other  assurance  as  aforesaid,  in  preference  to  and  against 
all  and  all  manner  of  person  or  persons  whatsoever ;  and  any  person  or 
persons,  and  their  heirs,  who  shall  neglect,  or  who  shall  have  neglected  for 
the  said  term  of  seven  years,  to  avail  themselves  of  the  benefit  of  any  title, 
legal  or  equitable,  which  he,  she,  or  they  may  have  to  any  lands,  tene- 
ments, or  hereditaments,  within  this  State,  by  suit  of  law  or  equity,  effec- 
tually prosecuted  against  the  person  or  persons  so  as  aforesaid  in  possession, 
shall  be  forever  barredy  and  the  person  or  persons,  their  heirs  or  assigns,  so 
holding  or  keeping  possession  as  aforesaid,  for  the  term  aforesaid,  shall 
have  a  good  and  indefeasible  title  in  fee-simple  to  such  lands,  tenements,  or 
hereditaments :  Provided^  That  if  any  person  or  persons  that  have  been, 
are,  or  shall  be  entitled  to  commence  and  prosecute  such  suit  in  law  or 
equity,  shall  have  been,  be,  or  shall  be,  at  the  time  of  said  right  or  title 
first  descended,  accrued,  come,  or  fallen  within  the  age  of  twenty-one  years, 
feme  covert,  non  compos  mentis,  imprisoned,  or  beyond  the  limits  of  the 
United  States  and  the  Territories  thereof,  that  then  such  person  and  persons, 
his,  her,  or  their  heir  or  heirs,  shall  or  may,  notwithstanding  the  seven 
years  be  expired,  bring  his  or  her  suit  or  action,  as  he,  she,  or  they  might 
have  done,  before  this  act,  so  as  such  person  and  persons,  or  his,  her,  or 
their  heir  and  heirs,  shall,  within  three  years  next  after  his,  her,  and  their 
full  age,  discoverture,  coming  of  sound  mind,  enlargement  out  of  prison, 
coming  into  the  United  States  or  the  Territories  thereof,  or  death,  take 
benefit  of  and  commence  such  suit,  and  at  no  time  ader  the  said  three 
years.  Provided,  also,  That  in  the  construction  of  this  saving,  no  cumula- 
tive disability  shall  prevent  the  bar  aforesaid,  but  shall  only  apply  to  that 
or  those  disabilities  which  existed  when  the  right  to  sue  first  accrued,  and 
no  other :  and  Provided,  also,  That  such  suit  so  commenced  to  save  the 
bar  shall  be  a  suit  prosecuted  with  effect  and  no  other. 

Sect.  2.  No  person  or  persons,  or  their  heirs,  shall  have,  sue,  or  main- 
tain any  action  or  suit,  either  in  law  or  equity,  for  any  lands,  tenements,  or 
hereditaments,  but  within  seven  years  next  after  his,  her,  or  their  right  to 
commence,  have,  or  maintain  such  suit  shall  have  come,  fallen,  or  accrued, 
and  that  all  suits,  either  in  law  or  equity,  for  the  recovery  of  any  lands, 
tenements,  or  hereditaments,  shall  be  had  and  sued  within  seven  years  next 
after  the  title  or  cause  of  action,  or  suits  accrued  or  fallen,  and  at  no  time 
after  the  said  seven  years  shall  have  passed :  Provided,  That  if 
any  person  *  or  persons  that  i^  or  shall  be  entitled  to  commence  [*  cxvii] 
and  prosecute  such  suit  or  action  in  law  or  equity  be,  or  shall  be, 
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at  the  time  of  said  right  or  title  first  accrued,  come,  or  fallen,  within  the 
age  of  twenty-one  years,  feme  cavertj  non  compos  mentis^  imprisoned,  or 
beyond  the  limits  of  the  United  States  and  the  Territories  thereof,  that  then 
such  person  or  persons,  his,  her,  and  their  heir  or  heirs,  shaU  and  niay,  not- 
withstanding the  said  seven  years  be  expired,  bring  his  or  her  suit  or  action 
as  he,  she,  or  they  might  have  done  before  this  act,  so  as  such  person  and 
persons,  his,  her,  and  their  heir  and  heirs,  shall,  within  three  years  next 
after  his,  her,  and  their  full  age,  discoverture,  coming  of  sound  mind,  en- 
largement out  of  prison,  coming  into  the  United  States  or  the  Territories 
thereof,  or  death,  take  benefit  of,  and  conmience  such  suit,  and  at  no  time 
after  the  said  three  years  :  Provided^  alsoy  That  in  the  construction  of  this 
saving,  no  cumulative  disability  shall  prevent  this  bar,  but  shall  only  apply 
to  that  or  those  disabilities  which  existed  at  the  time  when  the  right  to  sue 
first  accrued,  and  no  other :  and  Provided^  ahoj  That  such  suit,  so  com- 
menced to  prevent  the  bar,  shall  be  a  suit  prosecuted  with  effect,  and  no 
other. 

Sect.  3.  Providedj  neverthdesiy  That  if,  on  any  of  the  said  actions  or 
suits,  judgment  shall  be  given  for  the  plaintiff,  and  the  same  be  reversed  by 
writ  of  error,  or  verdict  pass  for  the  plaintiff,  and,  upon  matter  alleged  in 
arrest  of  judgment,  the  judgment  be  given  against  the  plaintiff,  that  he  take 
nothing  by  his  plaint,  writ,  bill,  or  suit ;  or  if  any  of  said  actions  shall  be 
commenced  by  original  writ,  and  the  defendant  cannot  be  legally  attached 
or  served  with  process,  in  all  such  cases,  the  party  plaintiff,  his  heirs,  ex- 
ecutors, or  administrators,  as  the  case  shall  require,  may  commence  a  new 
action  or  suit  from  time  to  time,  within  a  year  after  such  judgment  reversed, 
or  such  judgment  given  against  the  plaintiff,  or  until  the  defendant  can  be 
attached  or  served  with  process,  so  as  to  compel  him,  her,  or  them  to 
appear  and  answer :  and  Provided,  also.  That  this  act  shall  have  no  bear- 
ing on  the  lands  reserved  for  the  use  of  schools. 

Sect.  4.  All  laws  and  parts  of  laws,  within  the  purview  and  meaning 
of  this  act,  shall  stand  repealed  from  and  after  the  passing  of  this  act. 

Personal  Actions, 

Ch.  27  enacts :  Sect.  5.  That  all  actions  of  trespass,  detinue,  actions 
sur  trover,  and  replevin  for  taking  away  goods  and  chattels,  all  actions  of 
accounts  and  upon  the  case,  all  actions  of  debt  for  arrearages  of  rent,  and 
all  actions  of  assault,  menace,  battery,  wounding,  and  imprisonment,  or  any 
of  them,  which  shall  be  sued  or  brought  at  any  time  after  the  ratification  of 
this  act,  shall  be  commenced  or  brought  within  the  time  and  limitation  in 
this  act  expressed,  and  not  after :  that  is  to  say,  actions  of  account,  render, 
actions  upon  the  case,  actions  of  debt  for  arrearages  of  rent,  actions  of 
detinue,  replevin,  and  trespass  quctre  clausum  fregity  within 
[*  cxviii]  three  years  *  next  after  the  ratification  of  this  act,  or  within 
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three  years  next  afler  the  cause  of  snch  action  or  suit  and  not  after, 
except  such  accounts  as  concern  the  trade  of  merchandise  between  mer- 
chant and  merchant,  and  their  factors  or  servants ;  and  the  said  actions  of 
trespass,  assault  and  battery,  wounding,  imprisonment,  or  any  of  them, 
within  one  year  next  after  the  ratification  of  this  act,  or  within  one  year 
after  the  cause  of  such  action  or  suit,  and  not  after,  and  the  said  actions 
upon  the  case  for  words,  within  six  months  after  the  ratification  of  this  act, 
or  within  six  months  after  the  words  spoken,  and  not  after. 

Sect.  6.  That  if,  on  any  of  the  said  actions  or  suits,  judgments  be  given 
for  the  plaintiff,  and  the  same  be  reversed  by  error,  or  a  verdict  pass  for 
the  plaintiff,  and,  upon  matter  alleged  in  arrest  of  judgment,  the  judgment 
be  given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or 
bill ;  or  if  any  of  the  said  actions  shaU  be  brought  by  original  writ,  and  the 
defendant  cannot  be  attached,  or  legally  served  with  process,  that  in  all 
such  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators,  as  the 
case  shall  require,  may  commence  a  new  action  or  suit,  from  time  to  time, 
within  a  year  after  such  judgment  reversed,  or  such  judgment  given  against 
the  plaintiff,  or  till  the  defendant  can  be  attached  or  served  with  process, 
so  as  to  compel  him  to  appear  and  answer. 

Sect.  9.  If  any  person  or  persons  that  is  or  shall  be  entitled  to  any 
such  action  of  trespass,  detinue,  actions  sur  trover,  replevin,  actions  of 
accounts,  and  upon  the  case,  actions  of  debt  for  arrearages  of  rent,  actions 
of  assault,  menace,  battery,  wounding,  and  imprisonment,  actions  of  tres- 
pass quare  clausum  fregity  actions  upon  the  case  for  slanderous  words,  be, 
or  shall  be,  at  the  time  of  any  such  cause  of  action  given  or  accrued,  fallen, 
or  come  within  the  age  of  twenty-one  years,  y^e  covert^  non  compos  mentisy 
imprisoned,  or  beyond  seas,  that  then  such  person  or  persons  shall  be  at 
liberty  to  bring  the  same  actions,  so  as  they  bring  the  same  within  such 
times  as  are  before  limited,  after  their  coming  to  or  being  of  full  age,  dis- 
covert, of  sound  memory,  at  large,  or  returned  from  beyond  seas,  as  other 
persons  having  no  such  impediments  might  have  done. 

Beyond  Seas, 

By  act  of  1827,  the  words  ^  beyond  seas  ^  shall  be  deemed  and  taken  to 
mean  beyond  the  limits  of  the  United  States,  in  all  statutes  of  limitation 

then  in  force. 

Book  Accounts. 

Actions  upon,  limited  to  five  years  after  delivery  of  the  goods. 
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[•  cxix]  *  KmrrucKT. 

Heal  Property.     {Digest  of  Laws  of  Kentucky^  1834.) 

Section  1.  Be  it  enacted  hy  the  General  Assembly^  That  any  person 
may  maintain  a  writ  or  right  upon  the  possession  or  seisin  of  his  ancestors 
or  predecessors,  within  fifty  years,  or  any  other  possessory  action  upon  the 
possession  or  seisin  of  his  or  her  ancestor  or  predecessor  within  forty  yean 
next  before  the  test  of  the  writ ;  but  no  person  shall  maintain  a  real  action 
upon  his  own  possession  or  seisin^  but  within  thirty  years  next  before  the 
test  of  the  writ 

Sect.  2.  All  writs  of  formedofi  in  descender^  remainder  or  reversion  of 
any  lands,  tenements,  or  hereditaments  whatsoever,  hereafter  to  be  brou^t 
upon  any  title  heretofore  accrued,  or  which  may  hereaflet  faU  or  accrue, 
shall  be  sued  out  within  twenty  years  next  after  such  title  or  cause  of 
action  accrued,  and  not  afterwards ;  and  that  no  person  or  persons  who 
now  hath,  or  have,  or  may  hereafter  have  any  right  or  title  of  entry  into 
any  lands,  tenements,  or  hereditaments,  shall  make  any  entry  but  within 
twenty  years  next  after  such  right  or  title  accrued,  and  such  person  shall 
be  barred  from  any  entry  afterwards. 

Sect.  3.  Providedj  nevertheless,  That  if  any  person  or  persons  entitled 

to  such  writ  or  writs,  or  to  such  right  or  title  of  entry  as  aforesaid,  shall  be 

or  were  under  the  age  of  twenty-one  jears^feme  covert,  non  compos  meniiSi 

imprisoned,  or  not  within  this  commonwealth  at  the  time  such  right  or  title 

-accrued  or  coming  to  them;  every  such  person,  and  his  or  her  heirs,  shall 

and  may,  notwithstanding  the  said  twenty  years  are  or  shall  be  expired, 

bring  and  maintain  his  action  or  make  his  entries  [within  ten  years  next 

after  such  disabilities  removed,  or  death  of  the  person  so  disabled,  and  not 

afterwards.] 

Personal  Actions* 

Sect.  4.  All  actions  of  trespass  quare  clausum  freyit ;  all  actions  of 
trespass,  detinue,  actions  sur  trover  and  replevin,  for  taking  away  of  goods 
and  chattels ;  all  actions  of  account,  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and  mer^ 
chant,  their  factors  or  servants ;  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty ;  ail  actions  of  debt  for  arrearages  of 
rent ;  all  actions  of  assault,  menace,  battery,  wounding,  and  imprisonment, 
or  any  of  them,  which  shall  be  sued  or  brought  at  any  time  hereafter,  shall 
be  commenced  and  sued  within  the  time  and  limitation  hereafter  expressed, 
and  not  after :  that  is  to  say,  the  said  actions  upon  the  case  other  than  for 
slander ;  and  the  said  actions  for  account ;  and  the  said  actions  for  tres- 
pass, debt,  detinue,  and  replevin  for  goods  and  chattels ;  and  the 
[*  cxx]  said  actions  of  *  trespass  quare  clausum  fregit,  within  five  years 
next  after  the  cause  of  such  action  or  suit,  and  not  after ;  and  the 
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said  action  of  trespass,  assault  and  battery,  wounding  and  imprisonment,  or 
any  of  them,  within  three  years  next  after  the  cause  of  such  action  or  suits, 
and  not  after ;  and  the  said  action  upon  the  ease  for  words,  within  one 
year  next  after  the  words  spoken,  and  not  after. 

Sect.  5.  All  suits  or  actions  founded  upon  account  for  goods,  wares, 
and  mercliandise  sold  and  delivered,  or  for  any  article  charged  in  any  store 
account,  shall  be  commenced  and  sued  within  twelve  months  next  after  the 
cause  of  such  action  or  suit,  or  the  delivery  of  such  goods,  wares,  and  mer- 
chandise, and  not  after,  except  that  in  case  of  the  death  of  the  creditors  or 
debtors  before  the  expiration  of  the  said  term  of  twelve  months,  the  further 
time  of  twelve  months  from  the  death  of  such  creditor  or  debtor  shall  be 
allowed  for  the  commencement  of  any  such  action  or  suit.  And  to  prevent 
imposition  or  deception  herein,  the  respective  time  of  date  of  the  delivery 
of  the  several  articles  charged  in  any  such  account,  or  of  any  receipt  taken 
for  the  delivery  of  them  shall  be  particularly  specified ;  and  if  any  mer- 
chant or  trader  shall  wilfully  post-date  any  article  or  articles  in  such 
account,  or  the  receipt  taken  for  the  delivery  of  them,  he  shall  forfeit  and 
pay  tenfold  the  amount  of  the  article  or  articles,  or  of  the  receipt  taken  for 
the  delivery  of  them  so  post-dated,  to  be  recovered  with  costs  before  any 
justice  of  the  peace,  where  the  penalty  incurred  shall  be  under  five  pounds, 
or  amount  to  that  sum  only.  And  by  action  of  debt  or  information,  where 
the  penalty  shall  be  more  than  five  pounds,  to  the  informer,  where  the 
informer  prosecutes,  or  to  the  commonwealth,  where  the  prosecution  shall 
be  first  instituted  on  the  public's  behalf:  and  to  prevent  any  doubts  in  the 
construction  hereof,  It  is  herein/  declared^  That  the  before-mentioned  limita- 
tion of  twelve  months  shall  take  place,  and  be  computed  from  the  respec- 
tive dates  or  times  of  the  delivery  of  the  several  articles  entered  or  charged 
in  any  such  account ;  and  that  all  such  articles  as  shall  have  been  more 
than  twelve  months  standing  when  the  action  or  suit  was  commenced  shall 
be  disallowed  and  rejected,  and  verdict  shall  be  given  or  judgment  rendered 
for  no  more  than  the  amount  of  such  articles  as  appear  to  have  been 
actually  charged  or  delivered  within  twelve  months  next  before  the  com- 
mencement of  the  suit  as  aforesaid. 

Sect.  6.  Pravidedy  neverthelessj  That  if  in  any  of  the  said  actions  or 
suits,  judgment  be  given  for  the  plainti^  and  the  same  be  reversed  after- 
wards by  error,  or  a  verdict  passed  for  the  plaintiff,  and  upon  matter 
lodged  in  arrest  of  judgment,  the  judgment  be  given  against  the  plaintifi^, 
that  he  take  nothing  by  his  plaint,  writ,  or  bill,  that  in  all  such  cases,  the 
party,  plaintiff,  his  heirs,  executors,  or  administrators,  as  the  case  shall 
require,  may  commence  a  new  action  or  suit  from  time  to  time  within  one 
year  after  such  judgment  reversed  or  such  judgment  given  against  the 
plaintiff,  and  not  after. 

Sect.  7.  Provided  always,  That  in  all  questions  which  may  arise 
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[*  czxi]  in  *  any  court  of  record,  upon  any  act  for  limitation  of  actions, 
making  entries  into  lands,  or  limitation  of  evidence  in  the 
computation  of  time,  the  several  periods  between  the  twelfth  daj  of  April, 
one  thousand  seven  hundred  and  seventy-four,  and  between  the  twelfUi  day 
of  April,  one  thousand  seven  hundred  and  seventy-eight ;  and  between  the 
first  day  of  January,  one  thousand  seven  hundred  and  eighty-one,  and  the 
first  day  of  January,  one  thousand  seven  hundred  and  eighty-two ;  and 
between  the  fifth  day  of  May,  one  thousand  seven  hundred  and  eighty- 
three,  and  the  twentieth  of  October  in  the  same  year,  shall  not  be 
accounted  any  part  thereof  so  as  to  bar  such  action,  entry,  or  evidence. 

Sect.  8.  Provided^  That  if  any  person  or  persons  that  is,  or  shall  be 
entitled  to  any  such  action  of  trespass,  detinue,  action  sur  travevy  replevin, 
actions  of  account,  actions  of  debt,  actions  of  trespass  for  assault,  menace, 
battery,  wounding,  or  imprisonment,  be,  or  shaU  be  at  the  time  of  any  such 
cause  of  action  given  or  accrued,  fallen  or  come,  within  the  age  of  twenty- 
one  jesixSyfeme  covert,  non  compos  mentis^  imprisoned,  beyond  the  seas  or 
out  of  the  country,  that  then  such  person  or  persons  shall  be  at  liberty  to 
bring  the  same  actions,  so  as  they  take  the  same  within  such  times  as  are 
before  limited,  after  their  coming  to  or  being  of  full  age,  discovert,  of  sane 
memory,  at  large,  and  returned  from  beyond  the  seas,  or  from  without  this 
country,  as  by  other  persons  having  no  such  impediment  should  be  done. 

Sect.  9.  Provided,  also.  That  if  any  person  or  persons,  defendant  or 
defendants  to  any  of  the  aforesaid  actions,  shall  abscond  or  conceal  them- 
selves, or  by  removal  out  of  the  country  or  the  county  where  he  or  they 
do  or  shall  reside,  when  such  cause  of  action  accrued,  or  by  any  other 
indirect  ways  or  means,  defeat  or  obstruct  any  person  or  persons  who  have 
title  thereto,  from  bringing  and  maintaining  all  or  any  of  the  aforesaid 
actions  within  the  respective  times  limited  by  this  act,  that  then,  and  in 
such  case,  such  defendant  or  defendants  are  not  to  be  admitted  to  plead 
this  act  in  bar  to  any  of  the  aforesaid  actions  ;  anything  in  this  law  in  any 
wise  to  the  contrary  notwithstanding. 
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Actions  Reed  and  Personal.     {Statutes  of  Ohio,  1841.) 

Section  1.  Be  it  enacted  by  the  General  Assembly  of  the  State  of  Ohio^ 
That  all  actions  hereinafter  mentioned  shall^  be  commenced  within  the  sev- 
eral times  hereinafter  limited,  after  the  cause  of  such  action  shall  have 

accrued,  and  not  after : 
[*  cxxii]      *  First :  Actions  of  ejectment,  or  any  other  action  for  the  re- 
covery of  the  title,  or  possession  of  lands,  tenements,  or  hered- 
itaments, within  twenty-one  years ; 
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Second:  Actions  for  forcible  entry  and  detainer,  or  forcible  detainer 
onlj,  within  two  jears  ; 

Third:  Actions  upon  the  case,  covenant,  and  debt,  founded  upon  a 
speciality,  or  any  agreement,  contract,  or  promise  in  writing,  within  fifteen 
years; 

Fourth :  Actions  upon  the  case  and  debt,  founded  upon  any  simple  con- 
tract not  in  writing,  and  actions  on  the  case  for  consequential  damages, 
within  six  years ; 

Fifth :  Actions  of  trespass  upon  property,  real  or  personal,  detinue,  tro- 
ver, and  replevin,  within  four  years ; 

Sixth :  Actions  of  trespass  for  any  injury  done  to  the  person ;  actions 
of  slander  for  words  spoken,  or  for  a  libel;  actions  for  malicious  pros- 
ecutions, and  for  false  imprisonments;  actions  against  officers  for  mal- 
feasance or  nonfeasance  in  office,  and  actions  of  debt  qui  tam,  within  one 
year. 

All  other  actions  not  herein  enumerated  within  four  years  afler  such 
right  of  action  shall  have  accrued ;  and  that  when  any  action  for  a  forfeit- 
ure or  penalty  shall  be  given,  and  limited  by  statute,  such  action  shall  be 
commenced  within  the  time  so  limited. 

Sect.  2.  That  if  any  person,  entitled  to  have  or  maintain  any  action  of 
ejectment,  for  the  recovery  of  the  title  or  possession  of  any  lands,  tene- 
ments, or  hereditaments,  be  at  the  time  his  right  or  title  first  descended  or 
accrued,  within  the  age  of  twenty-one  jears^feme  covert,  insane,  or  impris- 
oned, every  such  person  may,  after  the  expiration  of  twenty-one  years  from 
the  time  his  right  or  title  first  descended  or  accrued,  bring  such  action 
within  ten  years  afler  such  disability  removed,  and  at  no  time  thereafter. 
And  if  any  person  entitled  to  any  other  action,  limited  by  this  act,  shall,  at 
the  time  such  cause  of  action  accrued,  be  within  the  age  of  twenty-one 
years,  Jeme  covert,  insane,  or  imprisoned,  every  such  person  shall  be  at  lib- 
erty to  bring  such  action,  within  the  respective  times  limited  by  this  act 
after  such  disabiltity  shall  be  removed. 

Sect.  8.  That  in  all  cases  where  the  person  entitled  to  have  or  main- 
tain any  action  of  ejectment  as  aforesaid  shall  have  been  subject  to  the 
disabilities  aforesaid,  but  which  shall  have  been  removed  at  any  time  not 
exceeding  eleven  years,  prior  to  the  first  of  June,  eighteen  hundred  and 
thirty,  every  such  person  may  bring  such  action  within  ten  years  there- 
after ;  but  if  such  disability  shall  have  ceased  or  been  removed  more  than 
eleven,  and  not  exceeding  twenty-one  years,  prior  to  said  first  of  June, 
eighteen  hundred  and  thirty,  then  such  person  so  disabled  as  aforesaid 
shall  have  the  liberty  of  bringing  such  action  within  such  times  after  the 
said  first  of  June,  eighteen  hundred  and  thirty,  as,  being  added  to  the 
excess  of  time  over  eleven  years  as  aforesaid,  will  be  equal  to  ten  years, 
and  no  more. 
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[*  cxxiii]  *  Sect.  4.  That  in  all  lotions  founded  on  ccmtract,  either 
express  or  implied,  made  between  persons  resident  without  this 
State  at  the  time  such  contract  was  made,  and  which  are,  or  hereafter  may 
be,  barred  bj  the  laws  of  the  State,  country,  or  territory  where  such  con- 
tract was  made,  shall  be  and  continue  barred,  when  brought  in  any  court 
of  this  State. 

Sect.  5.  That  in  all  actions  founded  on  contract,  either  express  or  im- 
plied, when  any  part  of  the  principal  or  interest  shall  have  been  paid,  or 
an  acknowledgment  of  an  existing  liability,  debt,  or  daim,  or  any  promise 
to  pay  the  same,  shall  have  been  made,  within  the  lime  herein  limited,  such 
action  may  be  commenced  within  the  time  hereinbefore  limited,  after  such 
payment,  acknowledgment,  or  promise. 

Sect.  6.  That  if  in  any  action  commenced  within  the  time  limited  by 
this  act,  judgment  shall  be  arrested  or  reversed,  or  the  suit  abate,  or  the 
plaintiff  become  nonsuited,  and  the  time  limited  as  aforesaid  shall  have  ex- 
pired, the  plaintiff  may  commence  a  new  action  within  one  year  after  such 
arrest  or  reversal  of  judgment,  nonsuit,  or  abatement  of  action  as  aforesaid, 
and  not  after. 

Sect.  7.  That  when  any  person  shall  have  left  the  State,  and  remained 
out  of  the  same,  or  shall  reside  out  of  the  State,  at  the  time  any  cause  of 
action  shall  have  accrued  against  him ;  or  shall  have  removed  to  any  place 
unknown  to  the  person  in  whose  favor  such  cause  of  action  may  exist,  dur- 
ing such  time  as  is  limited  by  this  act,  the  person  who  may  have  such 
cause  of  action  shall  have  a  right  to  commence  his  or  her  action  against 
such  person,  within  such  time  as  is  limited  as  aforesaid,  affcer  his  or  her 
return  or  removal  to  the  State :  or,  if  within  the  State,  then  within  such 
time,  after  his  or  her  place  of  residence  shall  become  known. 

Estates  of  Testators  and  Intestates, 

Ch.  47,  Sect  90,  enacts  :  If  a  claim  against  the  estate  of  any  deceased 
person  be  exhibited  to  the  executor  or  administrator,  before  the  estate  is 
represented  insolvent,  and  be  disputed  or  rejected  by  him,  and  the  same 
shall  not  have  been  referred,  the  claimant  shall,  within  six  months  after 
such  dispute  or  rejection,  if  the  debt,  or  any  part  thereof,  be  then  due,  or 
within  six  months  after  some  part  thereof  shall  have  become  due,  com- 
mence a  suit  for  the  recovery  thereof,  or  be  forever  barred  from  maintain- 
ing any  action  thereon ;  and  no  action  shall  be  maintained  thereon  after 
the  said  period,  by  any  other  person  deriving  title  thereto  from  such  claim- 
ant ;  and  any  executor  or  administrator  may,  on  the  trial  of  any  action 
founded  upon  such  demand,  give  in  evidence,  in  bar  thereof,  under  a  notioe 
annexed  to  the  general  issue,  the  facts  of  such  refusal  and  neglect  to  com- 
mence a  suit.  A  claim  shall  be  deemed  disputed  or  rejected,  if  the  ex- 
ecutor or  administrator  shall,  on  presentation  of  the  vouchers  thereof,  re- 
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fuse  on  demand  made  for  that  purpose,  to  indorse  thereon  his  allowance  of 
the  same,  as  a  valid  daim  against  the  estate. 

*  Land  sold  by  Executor  or  AdmnistrcUar.         [*  cxxiv] 

Ch«  47,  Sect  160,  enacts :  No  action,  for  the  recoyeiy  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of  this  act,  shall  be 
maintained  bj  any  heir  or  other  person,  claiming  under  the  deceased  testa- 
tor or  intestate,  unless  it  be  commenced  within  five  years  next  after  the 
sale ;  excepting  only  that  persons  out  of  the  State,  and  minors  and  others 
under  any  legal  disability  to  sue  at  the  time  when  the  right  of  action  shall 
first  accrue,  may  commence  such  action  within  five  years  after  the  removal 
of  the  disability,  or  after  their  return  to  the  State, 

Suits  against  Executors  and  Administrators. 

Ch.  4,  Sect  103, 104,  and  105,  enact  as  follows :  Sect.  103.  No  ex- 
ecutor or  administrator,  afler  having  given  notice  of  his  appointment,  as 
provided  in  the  eighty-first  section  of  this  act,  shall  be  held  to  answer  to 
the  suit  of  any  creditor  of  the  deceased,  unless  it  be  commenced  within  four 
years  from  the  time  of  his  giving  bond  as  aforesaid,  excepting  in  the  cases 
hereinafter  mentioned. 

Sect.  104.  When  assets  shall  come  to  the  hands  of  an  executor  or  ad- 
ministrator, after  the  expiration  of  the  said  four  years,  he  shall  account  for, 
and  apply  the  same,  in  like  manner  as  if  they  had  been  received  within  the 
four  years ;  and  he  shall  be  liable  to  an  action,  and  to  be  proceeded  against 
on  account  of  such  assets,  by  or  for  the  benefit  of  any  creditor,  in  like  man- 
ner as  if  the  assets  had  been  received  within  the  said  four  years ;  provided, 
that  such  action  or  proceeding  be  comn^nced  within  one  year  after  the 
creditor  shall  have  notice  of  the  receipt  of  such  new  assets,  and  not  more 
than  four  years  after  the  same  shall  be  actually  received. 

Sect.  105.  Any  creditor  of  the  deceased,  whose  right  of  action  shall  not 
accrue  within  the  said  four  years  after  the  date  of  the  administration  bond, 
may  present  his  daim  to  the  court,  from  which  the  letters  issued,  at  any 
time  before  the  estate  is  fully  administered ;  and  if,  on  examination  thereof, 
it  shall  appear  to  the  court  that  the  same  is  justly  due  from  the  estate,  they 
may,  by  the  consent  of  the  creditor  and  executor,  or  administrator,  order 
the  same  to  be  discharged,  in  like  manner  as  if  due,  after  discounting  inter- 
est, as  mentioned  in  the  ninety-fourth  section  of  this  act ;  or  the  court  may 
order  the  executor  or  administrator  to  retain  in  his  hands  sufficient  to  sat- 
isfy the  same ;  or  if  any  of  the  heirs  of  the  deceased,  or  devisees,  or  others 
interested  in  the  estate,  shall  ofier  to  give  bond  to  the  alleged  creditor,  with 
sufficient  surety  or  sureties,  for  the  payment  of  the  demand,  in  case  the 
same  shall  be  proved  to  be  due  from  the  estate,  the  court  may,  if  they  think 
fit,  order  such  bond  to  be  taken,  instead  of  ordering  the  claim  to  be  dia- 
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charged  as  aforesaid,  or  requiring  the  executor  or  administrator  to  retain 
assets  as  aforesaid. 

Sect  229  of  the  same  chapter  enacts :  If  it  shall  not  be  asoer- 
[*  cxxv]  tained,  *  at  the  end  of  three  years  after  the  granting  of  letters 
testamentary  or  of  administration,  whether  any  estate  that  has 
been  represented  insolvent  is,  or  is  not  so,  in  fact,  any  creditor  whose  claim 
shall  not  have  been  presented  before  the  commissioners,  or  to  the  executor 
or  administrator  who  may  be  acting  in  the  place  of  commissioners,  may 
commence  an  action  therefor,  against  the  executor  or  administrator ;  and 
such  action  may  be  continued,  for  the  defendant,  until  it  shall  appear 
whether  the  estate  is  insolvent ;  and  if  it  should  not  prove  to  be  so,  the 
pliuntiff  may  prosecute  his  action  as  if  no  such  representation  had  been 
made. 


INDIANA. 

(Real  Proper^.    Revised  SUOutee,  1838.) 

Ch.  30,  Sect  7,  enacts :  That  no  action  of  disseisin  shall  be  sustained  by 
any  person  who  shall  not  have  had  right  of  entry  within  twenty  years  next 
before  the  commencement  of  such  action,  unless  such  person  shall  have 
been,  during  such  tihie,  or  part  thereof,  absent  from  the  United  States, 
infaniy  feme  covert^  or  insane ;  and  the  time  of  such  absence,  infancy,  cover- 
ture, or  insanity,  shall  not  be  reckoned  any  part  of  the  limitation  aforesaid, 
provided  such  limitation  commenced  during  such  disability. 

Ch.  36,  Sect  3,  enacts  :  No  action  of  ejectment  shall  be  commenced  or 
maintained,  for  the  recovery  of  any  lands  or  tenements,  against  any  person 
or  persons  who  may  have  been  in  the  quiet  and  peaceable  possession  of  the 
same,  under  an  adverse  title  for  twenty  years,  either  in  his  own  right,  or 
the  right  of  any  other  person  or  persons,  under  whom  he  claims ;  and  any 
action  of  ejectment,  commenced  contrary  to  the  provisions  of  this  act,  shaU 
be  dismissed  at  the  cost  of  the  party  commencing  the'  same :  Providedj 
however,  that  this  act  shall  not  be  so  construed  to  affect  any  person  who 
may  be  a  feme  covert,  non  compos  mentis,  a  minor,  or  any  person  beyond 
the  seas,  within  five  years  after  such  disability  is  removed. 

Personal  Actions, 

Ch.  81,  Sect  12,  enacts :  All  actions  of  debt  on  simple  contract,  and  for 
rent  arrear,  actions  on  the  case  (other  than  for  slander),  actions  of  account, 
trespass,  trespass  qttare  clausum  fregit,  detinue,  and  replevin  for  goods 
and  chattels,  shall  be  commenced  within  five  years  after  the  cause  of  action 
accrued,  and  not  after.    All  actions  of  trespass  for  assault  and  battery,  and 
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for  wounding  and  imprisomnenty  shall  be  commenced  within  three  years 
after  the  cause  of  action  accrued,  and  not  after.  All  actions 
upon  any  act  *  of  assembly,  now  or  hereafter  to  be  made,  when  [*  cxxvi] 
the  right  of  action  is  limited  to  the  party  aggrieved,  shall  be 
commenced  within  two  years  aft;er  the  cause  of  action  accrued,  and  not 
after,  except  when  the  right  of  action  is  limited  by  the  act  to  a  shorter 
period ;  and  all  actions  of  slander  shall  be  commenced  within  one  year 
after  the  cause  of  action  accrued,  and  not  after,  saving,  however,  the  right 
of  iohsits,  femes  covert^  persons  nan  compos  mentis,  or  without  the  jurisdic- 
tion of  the  United  States,  until  one  year  after  their  several  disabilities  are 
removed.  Provided,  however,  that  no  statute  of  limitation  shall  ever  be 
pleaded  as  a  bar,  or  operate  as  such,  to  any  action  founded  on  an  instru- 
ment or  contract  in  writing,  whether  the  same  be  sealed  or  unsealed,  nor  to 
running  accounts  between  merchant  and  merchant:  And  provided  also,  that 
if  any  person  or  persons  against  whom  there  is  or  shall  be  any  of  the  causes 
of  action  specified  in  this  section,  be  or  shall  be  at  the  time  of  any  such 
cause  of  action  given  or  accrued,  without  the  jurisdiction  of  the  United 
States,  that  then  such  person  or  persons  who  is  or  shall  be  entitled  to  such 
action  shall  be  at  liberty  to  bring  said  actions  against  said  person  or  per- 
sons, within  one  year  aft^r  their  return  from  without  the  United  States : 
And  provided  Jurther,  that  nothing  in  this  act  shall  be  so  construed  as  in 
any  manner  to  restrict  or  limit  any  defendant  or  defendants  to  any  action 
in  pleading,  set-off,  or  payment  thereto,  to  the  amount  of  the  plaintiff's 
cause  of  action :  And  provided  also,  that  if  in  any  of  the  said  actions  or 
suits,  judgment  be  given  for  the  plaintiff,  and  the  same  be  reversed  by 
error,  or  a  verdict  pass  for  the  plaintiff,  and  for  matter  alleged  in  arrest  of 
judgment,  the  judgment  be  given  against  the  plaintiff,  that  he  take  nothing 
by  his  writ,  plaint,  or  bill ;  that  in  all  such  cases,  and  in  cases  discontinued 
for  want  of  a  court  at  any  regular  term,  the  plaintiff,  his  heirs,  executors, 
or  administrators,  as  the  case  may  require,  may  commence  a  new  action  or 
suit,  from  time  to  time,  within  a  year  after  such  judgment  reversed,  or  such 
judgment  given  against  the  plaintiff,  or  such  discontinuance,  and  not  after : 
Provided  fwrther,  that  on  all  contracts  made  in  tins  State,  if  the  defendant 
shall  be  without  the  same  when  the  cause  of  action  accrued,  said  action 
shall  not  be  barred  until  the  times  above  limited  shall  have  expired,  after 
the  defendant  shall  have  come  within  the  jurisdiction  thereof,  and  on  all 
contracts  made  without  this  State,  if  the  defendant  shall  have  left  the  State 
or  territory  where  the  same  was  made,  and  come  within  the  jurisdiction  of 
this  State,  before  cause  of  action  accrued  thereon,  the  plaintiff  shall  not  be 
barred  his  right  of  action,  until  the  time  above  limited,  aft;er  the  said  de- 
mand shall  have  been  brought  within  the  jurisdiction  of  this  State. 
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[*  CXXVii]  *  ILLINOIS. 

Actions  Seal  and  Personal    {Revised  Laws  of  Illinois^  1833.) 

Section  1.  Be  it  enacted  hy  the  people  of  the  Skate  of  Illinois,  repre-^ 
aented  in  the  General  AssenMy,  That  all  actions  of  trespass  quare  clatmun 
fregit,  all  actions  of  trespass,  detinue,  trover,  and  replevin,  for  taking  away 
goods  and  chattels,  all  actions  for  arrearages  of  rent,  due  on  a  parol  demise, 
and  all  actions  of  account,  and  upon  the  case,  except  actions  for  slander, 
and  except,  also,  actions  for  malicious  prosecution,  and  such  actions  as  con- 
cern the  trade  of  merchandise,  between  merchant  and  merchant,  their  fac- 
tors, or  agents,  shall  be  commenced  within  five  years  next  after  the  cause 
of  such  actions  shall  have  accrued,  and  not  after. 

Sect.  2.  That  all  actions  of  trespass  for  assault,  battery,  wounding,  and 
imprisonment,  or  any  of  them,  shall  be  commenced  within  two  years  next 
after  the  cause  of  such  actions  shall  have  accrued,  and  not  after. 

Sect.  3.  That  every  action  upon  the  case  for  words  shall  be  commenced 
within  one  year  next  after  the  words  spoken,  and  not  after ;  and  every  ac- 
tion for  malicious  prosecution  shall  be  commenced  within  two  years  next 
after  the  cause  of  action  shall  have  accrued,  and  not  after. 

Sect.  4.  That  every  action  of  debt  or  covenant  for  rent,  or  arrearages 
of  rent,  founded  upon  any  lease  under  seal,  and  every  action  of  debt  or 
covenant,  founded  upon  any  single  or  penal  bill,  promissory  note,  or  writ- 
ing obligatory,  for  the  direct  payment  of  money,  or  the  delivery  of  prop- 
erty, or  the  performance  of  covenants,  or  upon  any  award  under  the  hands 
and  seals  of  arbitrators,  for  the  payment  of  money  only,  shall  be  commenced 
within  sixteen  years  after  the  cause  of  such  action  shall  have  accrued,  and 
not  after ;  but  if  any  payment  shall  have  been  made  on  any  such  lease, 
single,  or  penal  biU,  promissory  note,  writing  obligatoxy,  or  award,  within 
or  after  the  said  period  of  sixteen  years,  then  an  action  instituted  on  such 
lease,  single,  or  penal  bill,  promissory  note,  writing  obligatory,  or  award, 
within  sixteen  years  after,  such  payment  shall  be  good  and  effectual  in  law, 
and  not  after. 

Sect.  5.  That  judgment  in  any  court  of  record  in  this  State  may  be 
revived  by  scire  fadaSy  or  an  action  of  debt  may  be  brought  thereon,  with- 
in twenty  years  next  afl»r  the  date  of  such  judgment,  and  not  after. 

Sect.  6.  That  no  person  who  now  hath,  or  hereafter  may  have,  any 
right  of  entry  into  any  lands,  tenements,  or  hereditaments,  shall  make  an 
entry  therein,  but  within  twenty  years  next  after  such  right  shall  have  ac- 
crued, and  such  person  shall  be  barred  from  any  entry  afterwards. 
[*  cxxviii]  Sect.  7.  That  every  real,  possessory,  ancestral,  or  mixed 
action,  or  writ  of  right,  brought  for  the  recovery  of  any  lands, 
tenements,  or  hereditaments,  shall  be  brought  within  twenty  years  next 
after  the  right  or  tide  thereto,  or  cause  of  such  action  accrued,  and  not 
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after:  Provided^  That  in  all  the  foregoing  casefl  in  this  act  mentioned, 
where  the  person  or  persons  who  shall  have  right  of  entry,  title,  or  cause  of 
action  is,  are,  or  shall  be  at  the  time  of  such  right  of  entry,  title,  or  cause  of  ac- 
tion under  the  age  of  twenty-one  years,  insane,  beyond  the  limits  of  this  State, 
or  feme  covert^  such  person  or  persons  may  make  such  entry,  or  institute 
such  action,  so  that  the  same  be  done  within  such  time  as  is  within  the  dif- 
ferent sections  of  this  act  limited,  after  his  or  her  becoming  of  full  age,  sane, 
feme  sole,  or  coming  within  this  State. 

Sect.  8.  That  if  any  person  or  persons,  against  whom  there  is  or  shall 
be  any  cause  of  action,  as  if  specified  in  the  preceding  sections  of  this  act, 
except  real  or  possessory  actions,  shall  be  out  of  this  State,  at  the  time  of 
the  cause  of  such  action  accruing,  or  any  time  during  which  a  suit  might 
be  sustained,  on  such  cause  of  action,  then  the  person  or  persons  who  shall 
be  entitled  to  such  action  shall  be  at  liberty  to  bring  the  same  against  such 
person  or  persons,  after  his,  her,  or  their  return  to  this  State,  and  the  time 
of  such  person's  absence  shall  not  be  accounted  or  taken  as  part  of  the  time 
limited  by  this  act. 

Sect.  9.  That  if  in  any  of  the  said  actions,  specified  in  any  of  the  pre- 
ceding sections  of  this  act,  judgment  be  given  for  the  plaintiff,  and  the  same 
be  reversed  by  writ  of  error,  or  upon  appeal,  or  if  a  verdict  pass  for  the 
plaintifi^,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be 
given  against  the  plaintiff;  or  if  the  plaintiff  be  nonsuited,  then,  if  the  time 
limited  for  bringing  such  action  shall  have  expired  during  the  pendency  of 
such  suit,  the  said  plaintiff,  his,  or  her  heirs,  executors,  or  administrators, 
as  the  case  shall  require,  may  commence  a  new  action  within  one  year  aft«r 
such  judgment  reversed  or  given  against  the  plaintiff,  and  not  after. 


MICHIGAN. 

Limitations  of  Seal  Actions  and  Eights  of  Entry,     {Revised  StaitUeSj 

1838.) 

Section  1.  No  person  shall  commence  an  action  for  the  recovery  of 
any  lands,  nor  make  an  entry  thereupon,  unless  within  twenty  years  after 
the  right  to  make  such  entry  or  bring  such  action  first  accrued,  or  within 
twenty-five  years  after  he  or  those  from,  by,  or  under  whcnn  he  claims,  shall 
have  been  seised  or  possessed  of  the  premises,  except  as  is  hereinafter  pro- 
vided. 

*  Sect.  2.  If  such  right  or  title  accrued  to  an  ancestor  or  [  *  cxxiz  ] 
predecessor  of  the  person  who  brings  the  action  or  makes  the 
entry,  or  to  any  other  person  firom,  by,  or  under  whom  he  claims,  the  said 
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twentj-five  years  shall  be  computed  from  the  time  when  the  right  or  title 
80  first  accrued  to  such  ancestor,  predecessor,  or  other  person. 

Sect.  3.  In  the  construction  of  this  chapter,  the  right  to  make  an  entry 
or  bring  an  action  to  recover  land  shall  be  deemed  to  have  first  accrued  at 
the  times  respectively  hereinafter  mentioned,  that  is  to  say  : 

MnL  Whenever  any  person  shall  be  disseised,  his  right  of  entry  or  of 
action  shall  be  deemed  to  have  accrued  at  the  time  of  such  disseisin. 

Second.  When  he  claims  as  heir  or  devisee  of  one  who  died  seised, 
his  right  shall  be  deemed  to  have  accrued  at  the  time  of  such  death,  unless 
there  is  a  tenancy  by  curtesy,  or  other  estate,  intervening  after  the  death 
of  such  ancestor  or  devisor,  in  which  case  his  right  shall  be  deemed  to  ac- 
crue when  such  intermediate  estate  shall  expire,  or  when  it  would  have 
expired  by  its  own  limitation. 

Third.  When  there  is  such  an  intermediate  estate,  and  in  all  other  cases 
when  the  party  claims  by  force  of  any  remainder  or  reversion,  his  right,  so 
far  as  it  is  affected  by  the  limitation  herein  prescribed,  shall  be  deemed  to 
accrue  when  the  intermediate  or  precedent  estate  would  have  expired  by 
its  own  limitations,  notwithstanding  any  forfeiture  thereof,  for  which  he 
might  have  entered  at  an  earlier  time. 

Fourth*  The  preceding  clause  shall  not  prevent  any  person  from  enter- 
ing, when  entitled  to  do  so  by  reason  of  any  forfeiture,  or  breach  of  condi- 
tion, but  if  he  claims  under  such  a  title,  his  right  shall  be  deemed  to  have 
accrued  when  the  forfeiture  was  incurred  or  the  condition  was  broken. 

Fifth.  In  all  cases  not  otherwise  provided  for,  the  right  shall  be  deemed 
to  have  accrued  when  the  claimant,  or  the  person  under  whom  he  claims, 
first  became  entitled  to  the  possession  of  the  premises  under  the  title  upon 
which  the  entry  or  action  is  founded. 

Sect.  4.  If  any  minister,  or  other  sole  corporation,  shall  be  disseised, 
any  of  his  successors  may  enter  upon  the  premises,  or  may  bring  an  action 
for  the  recovery  thereof,  at  any  time  within  five  years  after  death,  resigna- 
tion, or  removal  of  the  person  so  disseised,  notwithstanding  the  twenty-five 
years  after  such  disseisin  shall  have  expired. 

Sect.  5.  If  the  person  first  entitled  to  make  such  entry  or  bring  such 
action  shall  die,  within  the  age  of  twenty-one  years,  or  be  a  married 
woman,  insane,  imprisoned  in  the  state  prison,  or  absent  from  the  United 
States,  and  no  determination  or  judgment  shall  have  been  had  of  or  upon 
the  title,  right,  or  action,  which  accrued  to  him,  the  entiy  may  be  made  or 
the  action  brought  by  his  heirs,  or  any  other  person  claiming  from,  by,  or 
under  him,  at  any  time  within  ten  years  after  his  death,  notwithstanding 
the  said  twenty-five  years  shall  have  expired. 

Sect.  6.  No  person  shall  be  deemed  to  have  been  in  posses- 

[  *  cxxx  ]  sion  of  any  *  lands,  within  the  meaning  of  this  chapter,  merely 

by  reason  of  having  made  an  entry  thereon,  unless  he  shall  have 
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continued  in  open  and  peaceable  possession  of  the  premises,  for  the  space 
of  one  jear  next  after  such  entrj,  or  unless  an  action  shall  be  commenced 
upon  such  tentry  and  seisin,  within  one  year  after  he  shall  be  ousted  or  dis- 
possessed of  the  premises. 

Sect.  7.  The  limitations  hereinbefore  prescribed  as  to  the  time  within 
which  an  action  may  be  brought  to  recover  any  land,  or  an  entry  may  be 
made  thereupon,  shall  take  effect  from  and  after  the  thirty-first  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  thirty- 
eight  ;  and  no  action  for  the  recovery  of  any  land,  nor  any  entry  thereupon, 
shall  be  brought  or  made  after  the  said  thirty-first  day  of  August,  in  any 
case  where  such  action  or  entry  shall  be  or  shall  have  been  barred  on  or 
before  that  day,  by  the  statute  of  limitation  in  force  at  and  immediately 
preceding  the  time  when  this  chapter  shall  take  effect  as  law. 

Sect.  8.  Where  the  cause  or  right  of  action  or  entry  shall  have  accrued 
before  the  time  when  this  chapter  shall  take  effect  as  law,  [the  same]  shall 
not  be  affected  by  this  chapter,  but  all  such  causes  of  actions  shall  be  de- 
termined by  the  law  under  which  such  right  of  action  accrued. 

Sect.  9.  No  descent  or  discontinuance  which  may  hereafter  occur  shall 
take  away  or  defeat  any  right  of  entry,  or  of  action,  for  the  recovery  of  real 
estate. 

Sect.  10.  When  notice  shall  be  given,  to  prevent  the  acquisition  of  a 
right  or  privilege  of  way,  air,  or  light,  such  notice  shall  be  considered  so 
far  a  disturbance  of  the  right  in  question,  as  to  enable  the  party  claiming 
such  right,  to  bring  an  action  of  the  case,  as  for  a  nuisance  or  disturbance, 
for  the  purpose  of  trying  the  right ;  and  if  the  plaintiff  in  such  action  shall 
prevail,  he  shall  be  entitled  to  full  costs,  although  he  should  recover  only 
nominal  damages. 

Sect.  11.  If  any  action  of  which  the  amercement  is  limited  by  this 
chapter  shall  be  abated  by  the  death  of  any  party  thereto,  or  if,  after  ver- 
dict for  the  demandant  or  plaintiff,  the  judgment  shall  be  arrested,  or  if 
judgment  in  any  such  action  be  given  for  the  demandant  or  plaintiff,  and 
the  judgment  shall  be  reversed  for  error  therein,  the  demandant  or  plain- 
tiff, or  any  person  claiming  from,  by,  or  under  him,  may  bring  an  actioh 
for  the  same  cause,  at  any  time  within  one  year  after  the  determination  of 
the  original  action,  oi;  after  the  reversal  of  the  judgment 

Personal  AcHans, 

Section  1.  The  following  actions  shall  be  commenced  within  six  years 
next  after  the  cause  of  action  shall  accrue,  and  not  afterwards,  that  is  to  say : 

First.  All  actions  of  debt,  founded  upon  any  contract,  or  liability  not 
under  seal,  except  such  as  are  brought  upon  the  judgment,  or 
decree  of  *  some  court  of  record,  or  of  general  equity  jurisdiction,  [♦  cxxxi] 
of  the  United  States,  or  of  this  or  some  other  of  the  United  States. 
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Second.  All  actions  upon  judgments  rendered  in  any  oonrt,  other  than 
those  above  excepted. 

Third.  All  actions  for  arrearages  of  rent 

Fourth.  All  actions  of  assumpsit,  or  upon  the  case,  founded  on  anj  con- 
tract or  liability,  express  or  implied. 

Fifth.  All  actions  for  waste. 

Sixth.  All  actions  of  replevin  and  trover,  and  all  other  actions  for  tak- 
ing, detaining,  or  injuring  goods  or  chattels. 

Seventh.  All  other  actions  on  the  case,  except  actions  for  slanderous 
words  or  for  libels. 

Sect.  2.  All  actions  for  trespass  upon  land,  or  for  assault  and  battery, 
and  for  false  imprisonment,  and  all  actions  for  slanderous  words,  and  for 
libels,  shall  be  commenced  within  two  years  next  after  the  cause  of  action 
shall  accrue,  and  not  afterwards. 

Sect.  3.  All  actions  against  sherifis,  for  the  misconduct  or  neglect  of 
their  deputies,  shall  be  commenced  within  four  years  next  after  the  cause 
of  action  shall  accrue,  and  not  aft;erwards. 

Sect.  4.  None  of  the  foregoing  provisions  shall  apply  to  any  action 
brought  upon  any  bills,  notes,  or  other  evidences  of  debt,  issued  by  any 
bank. 

Sect.  5.  In  all  actions  of  debt  or  assumpsit,  brought  to  recover  the 
balance  due  upon  mutual  and  open  account  current,  the  cause  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in 
such  account 

Sect.  6.  If  any  person,  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  chapter,  shall  at  the  time  when  the  cause  of  action  accrues 
be  within  the  age  of  twenty-one  years,  or  a  married  woman,  insane,  im- 
prisoned in  the  state  prison,  or  absent  from  the  United  States,  such  person 
may  bring  the  said  actions  within  the  times  in  this  chapter  respectively 
limited,  after  the  disability  shall  be  removed. 

Sect.  7.  All  personal  actions  on  any  contract,  not  limited  by  the  fore- 
going sections,  or  by  any  other  law  of  this  State,  shall  be  brought  within 
twenty  years  aft;er  the  accruing  of  the  cause  of  action. 

Sect.  8.  When  any  person  shall  be  disabled  to  prosecute  an  action  in 
the  courts  of  this  State,  by  reason  of  his  being  an  alien,  subject,  or  citizen 
of  any  country  at  war  with  the  United  States,  the  time  of  the  continuance 
of  such  war  shall  not  be  deemed  any  part  of  the  respective  periods  herein 
limited  for  the  commencement  of  any  of  the  actions  before  mentioned. 

Sect.  9.  If  at  the  time  when  any  cause  of  action  mentioned  in  this 
chapter  shall  accrue  against  any  person,  he  shall  be  out  of  the  State,  the 
action  may  be  commenced,  within  the  time  herein  limited  therefor,  after 
such  person  shall  come  into  this  State ;  and  if,  after  any  cause  of  action 
shall  have  accrued,  the  person  against  whom  it  has  accrued  shall  be 
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absent  *  from  and  reside  out  of  the  State,  the  time  of  his  absence  [*  cxxxii] 
shall  not  be  taken  as  any  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

Sect.  10.  If  any  person  entitled  to  bring  any  of  the  actions  before 
mentioned  in  this  chapter,  or  liable  to  any  such  actions,  shall  die  before  the 
expiration  of  the  time  herein  limited,  or  within  thirty  days  after  the  ex- 
piration of  the  said  time,  and  if  the  cause  of  action  does  by  law  survivey 
the  action  may  be  commenced  by  or  against  the  executor  or  administrator 
of  the  deceased  person,  as  the  case  may  be,  at  any  time  within  two  years 
after  the  granting  of  the  letters  testamentary,  or  of  administration,  and  not 
afterwards,  if  barred  by  the  provisions  of  this  chapter. 

Sect.  11.  If  in  any  action,  duly  commenced  within  the  time  limited  in 
this  chapter  and  allowed  therefor,  the  writ  shall  fail  of  a  sufficient  service 
or  return,  by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the 
officer  to  whom  it  is  committed,  or  if  the  writ  shall  be  abated,  or  the  action 
otherwbe  avoided  or  defeated  by  the  death  of  any  party  thereto,  or  for  any 
matter  of  form,  or  if  after  a  verdict  for  the  plaintiff,  the  judgment  shall  be 
arrested,  or  if  a  judgment  for  the  plaintiff  shall  be  reversed  on  a  writ  of 
error,  the  plaintiff*  may  commence  a  new  action  for  the  same  cause,  at  any 
time  within  one  year  after  the  abatement  or  other  determination  of  the 
original  suit,  or  after  the  reversal  of  the  judgment  therein ;  and  if  the 
cause  of  action  does  by  law  survive,  his  executor  or  administrator  may,  in 
case  of  his  death,  commence  such  action  within  said  one  year. 

Sect.  12.  If  any  person,  who  is  liable  to  any  of  the  actions  mentioned 
in  this  chapter,  shall  fraudulently  conceal  the  cause  of  such  action  from  the 
knowledge  of  the  person  entitled  thereto,  the  action  may  be  commenced  at 
any  time  within  six  years  after  the  person  who  is  entitled  to  bring  the  same 
shall  discover  that  he  has  such  cause  of  action,  and  not  afterwards. 

Sect.  13.  In  actions  of  debt  or  upon  the  case,  founded  on  any  contract, 
no  acknowledgment  or  promise  shall  be  evidence  of  a  new  or  continuing  con- 
tract, whereby  to  take  a  case  out  of  the  operation  of  the  provisions  of 
this  chapter,  or  to  deprive  any  party  of  the  benefit  thereof,  unless  such 
acknowledgment  or  promise  be  made  or  contained  by  or  in  some  writing, 
signed  by  the  party  to  be  charged  thereby. 

Sect.  14.  If  there  are  two  or  more  joint  contractors,  or  joint  executors 
or  administratoi's  of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  the  provisions  of  this  chapter,  so  as 
to  be  chargeable  by  reason  of  any  acknowledgment  or  promise  made  or 
signed  by  any  other  or  others  of  them. 

Sect.  15.  In  actions  commenced  against  two  or  more  joint  contractors, 
or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on 
the  trial  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of  this 
chapter  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  recover 
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against  any  other  or  others  of  them,  by  virtue  of  a  new  acknowledgment 

or  promise,  or  otherwise,  judgment  shall  be  given  for  the  plain- 

[*  cxzxiii]  tiff  as  to  *  anj  of  the  defendants  against  whom  he  is  entitled 

to  recover,  and  fo»  the  other  defendant  or  defendants  against 

the  plaintiff. 

Sect.  16.  If  in  any  action  or  contract,  the  defendant  shall  plead  in 
abatement,  that  any  other  person  ought  to  have  been  jointly  sued,  it  shall 
be  a  good  replication  to  such  plea,  if  true  in  fact,  that  the  action  was,  by 
reason  of  the  provisions  of  this  chapter,  barred  against  the  person  so 
named  in  the  plea,  but  not  so  barred  by  reason  of  such  acknowledgment  or 
promise,  as  against  such  defendant 

Sect.  17.  Nothing  contained  in  the  four  preceding  sections  shall  alter, 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest, 
made  by  any  person ;  but  no  indorsement  or  memorandum  of  any  such 
payment,  written  or  made  upon  any  promissory  note,  bill  of  exchange  or 
other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall 
be  made,  or  purport  to  be  made,  shall  be  deemed  sufficient  proof  of  the 
payment,  so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of 
this  chapter. 

Sect.  18.  If  there  are  two  or  more  joint  contractors  or  joint  executors 
or  administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit  of 
the  provisions  of  this  chapter,  so  as  to  be  chargeable  by  reason  only  of  any 
payment  made  by  any  other  or  others  of  them. 

Sect.  19.  All  the  provisions  of  this  chapter  shall  apply  to  the  case  of 
any  debt  or  contract,  alleged  by  way  of  set-off  on  the  part  of  a  defend- 
ant ;  and  the  time  of  the  limitation  of  such  debt  shall  be  computed  in  like 
manner  as  if  an  action  had  been  commenced  therefor,  at  the  time  when 
the  plaintiff's  action  was  commenced,  provided  such  debt  or  contract  would 
have  been  barred  by  reason  of  the  provisions  of  this  chapter,  before  the 
origin  of  the  claim  or  demand,  upon  which  such  defendant  was  sued. 

Sect.  20.  The  limitation  hereinbefore  prescribed  for  the  commence- 
ment of  actions  shall  apply  to  the  same  actions,  when  brought  in  the  name 
of  the  State,  or  the  people  of  the  State,  or  in  the  name  of  any  officer,  or 
otherwise,  for  the  benefit  of  the  State,  in  the  same  manner  as  to  actions 
brought  by  citizens. 

Sect.  21.  All  actions  and  suits,  for  any  penalty  or  forfeiture  on  any 
penal  statute,  brought  by  any  person,  to  whom  the  penalty  or  forfeiture  is 
given  in  the  whole  or  in  part,  shall  be  commenced  within  one  year  next 
after  the  offence  was  committed,  and  not  afterwards. 

Sect.  22.  If  the  penalty  or  forfeiture  is  given  in  whole  or  in  part  to  the 
State,  a  suit  therefor  may  be  commenced  by,  or  in  behalf  of  the  State,  at  any 
time  within  two  years  after  the  offence  committed,  and  not  afterwards. 

Sect.  23.  The  two  preceding  sections  shall  not  apply  to  any  suit  which 
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is  or  shall  be  limited  by  any  statute,  to  be  brought  within  a  shorter  or 
longer  time  than  is  prescribed  in  these  two  sections,  but  such  suit  shall  or 
may  be  brought  within  the  time  that  may  be  limited  by  such  statute. 

Sect.  24.  None  of  the  provisions  of  this  chapter,  respecting 
the  *  acknowledgment  of  debt,  or  new  promise  to  pay  it,  shall  [*  cxzxiv] 
apply  to  any  such  acknowledgment  or  promise,  made  before  the 
provisions  of  this  chapter  shall  take  effect  as  law;  but  every  such  last- 
mentioned  acknowledgment  or  promise,  although  not  made  in  writing,  shall 
have  the  same  effect  as  if  no  provision  relating  thereto  had  been  herein 
contained. 

Sect.  25.  No  personal  action  shall  be  maintained  which,  at  or  before 
the  day  when  this  chapter  shall  take  effect  as  law,  shall  have  been  barred 
by  the  statute  of  limitation  in  force  at  any  time  before  that  day. 

Sect.  26.  This  chapter  shall  take  effect  as  law  from  and  after  the 
thirty-first  day  of  August  in  the  year  of  our  Lord  one  thousand  eight  hun- 
dred and  thirty-eight. 

Sect.  27.  When  the  cause  or  right  of  action  shall  have  accrued  before 
the  said  thirty-first  day  of  August,  it  shall  not  be  affected  by  this  chapter, 
but  all  such  causes  of  action  shall  be  determined  agreeably  to  the  law 
under  which  the  right  of  action  accrued. 
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Concerning  the  Time  of  commencing  Actions,     (StaitUee  of  the  Territory 

of  Wisconsin,  p,  258.) 

Section  1.  The  actions  included  within  the  provisions  of  this  act,  are 
either. 

First.    Such  as  relate  to  real  estate ; 

Second*  Those  which  may  be  brought  for  the  recovery  of  any  debt  or 
demand,  or  for  the  recovery  of  damage  only ; 

Third,    Those  which  may  be  brought  for  penalties  or  forfeitures ; 

Fourth,     Suits  in  courts  of  equity. 

Sect.  2.  The  right  of  action  of  any  person  injured  by  any  felony  shall 
not  in  any  case  be  merged  in  such  felony,  or  be  in  any  manner  affected 
thereby. 

Sect.  8.  No  action  for  the  recovery  of  any  lands,  tenements,  or  heredi- 
taments, or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was 
seised  or  possessed  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  such  action. 
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Sect.  4.  No  avowrj  or  cognizance  of  tide  to  real  estate,  or  to  any 
rents  or  services,  shall  be  valid,  unless  it  appear  that  the  person  making  the 
avowry,  or  the  person  in  whose  rig^t  the  cognizance  is  made,  or  the  an- 
cestor, predecessor,  or  grantor  of  such  person,  was  seised  or  pos- 
[*  cxzxv]  sessed  of  the  *  premises  in  question,  within  twenty-four  years 
before  [the^  conmiitting  the  act,  in  defence  of  which  such  avowry 
or  cognizance  is  made. 

Sect.  5.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  valid, 
as  a  claim,  unless  an  action  be  commenced  thereupon  within  one  year  after 
the  making  of  such  entry,  and  within  twenty  years  from  the  time  when  the 
right  to  make  such  entry  descended  or  accrued. 

Sect.  6.  In  every  action  for  the  recovery  of  real  estate,  or  the  pos- 
session thereof,  the  person  establishing  a  legal  title  to  the  premises  shall  be 
presumed  to  have  been  possessed  thereof  within  the  time  required  by  law, 
and  the  occupation  of  such  premises  by  any  other  person  shall  be  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
title,  for  twenty  years  before  the  commencement  of  such  action. 

Sect.  7.  *  Whenever  it  shall  appear  that  the  occupant,  or  those  under 
whom  he  claims,  entered  into  the  possession  of  any  premises  under  the 
claim  of  title,  exclusive  of  any  other  right,  founding  such  disiim  upon  some 
written  instrument,  or  [as]  being  a  conveyance  of  the  premises  in  ques- 
tion, or  upon  the  decree  of  [or]  judgment  of  some  competent  court,  and 
that  there  has  been  a  continued  occupation  and  possession  of  the  premises 
included  in  such  instrument,  decree,  or  judgment,  or  of  some  part  of  such 
premises  under  such  claim  for  twenty  years,  the  premises  so  [included  shall 
be  deemed  to  have  been]  held  adversely ;  except  that  where  the  premises 
so  included  consist  of  a  tract  divided  into  lots,  the  possession  of  one  lot 
shall  not  be  deemed  the  possession  of  any  other  lot  of  the  same  tract. 

Sect.  8.  For  the  purpose  of  constituting  an  adverse  possession  by  any 
person  claiming  a  title,  founded  upon  some  written  instrument,  or  some 
judgment  or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occu- 
pied in  the  following  cases  : 

IHrst,    Where  it  has  been  usually  cultivated  or  improved ; 

Second.    Where  it  has  been  protected  by  a  substantial  inclosure ; 

Third,  Where,  although  not  inclosed,  it  has  been  used  for  the  supply 
of  fuel  or  of  fencing  timber,  for  the  purposes  of  husbandry,  or  the  ordinary 
use  of  the  occupant ; 

Fourth.  Where  a  known  farm  or  single  lot  has  been  partly  improved 
the  portion  of  such  farm  or  lot  that  may  have  been  left  not  cleared  or  -not 
inclosed,  according  to  the  usual  course  and  custom  of  the  adjoining  coun- 
try, shall  be  deemed  to  have  been  occupied  for  the  same  length  of  time  as 
the  part  improved  and  cultivated. 
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Sect.  9.  Where  it  shall  appear  that  there  has  been  an  actual,  continued 
occupation  of  any  premises,  under  a  claim  of  title  exclusive  of  any  other 
right,  but  not  founded  upon  any  written  instrument  or  any  judgment  or 
decree,  the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to 
be  held  adversely. 

*  Sect,  10.   For  the  purpose  of  constituting  an  adverse  pos-  [*  cxxxvi] 
session  by  a  person  claiming  title  not  founded  upon  some 
written  instrument,  or  some  judgment  or  decree,  land  shall  be  deemed  to 
have  been  possessed  and  occupied  in  the  following  cases  only : 

First.    Where  it  has  been  protected  by  a  substantial  inclosnre ; 

Second,    Where  it  has  been  usually  cultivated  or  improved. 

Sect.  11.  Whenever  the  relation  of  landlord  and  tenant  shall  have 
existed  between  any  persons,  the  possession  of  the  tenant  shall  be  deemed 
the  possession  of  the  landlord  until  the  expiration  of  twenty  years  from 
the  termination  of  the  tenancy,  or  where  there  has  been  no  written  lease 
until  the  expiration  of  twenty  years  from  the  time  of  the  last  payment  of 
rent,  notwithstanding  such  tenant  may  have  acquired  another  title,  or  may 
have  claimed  to  hold  adversely  to  his  landlord ;  but  such  presumption  shall 
not  be  made  after  the  periods  herein  limited. 

Sect.  12.  The  right  of  any  person  to  the  possession  of  any  real  estate 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in  consequence  of 
the  death  of  any  person  in  possession  of  such  estate. 

Sect.  13.  If  any  person  entitled  to  commence  any  action  in  this  act 
specified,  or  to  make  any  entry,  avowry,  or  cognizance,  be  at  the  time  such 
title  shall  first  descend  or  accrue,  either, 

First.    Within  the  age  of  twenty-one  years ;  or, 

Second.    Insane;  or. 

Third.  Imprisoned  on  any  criminal  charge,  or  in  execution  upon  some 
conviction  of  a  criminal  offence  for  any  term  less  than  for  life ;  or, 

Fourth.  A  married  woman, 
The  time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  time  in  this  act  limited  for  the  commencement  of  such 
suit,  or  the  making  such  entry,  avowry,  or  cognizance.  But  such  person 
may  bring  such  action  or  make  such  entry,  avowry,  or  cognizance  aHer  the 
said  time  so  limited,  and  within  ten  years  after  such  disability  is  removed, 
but  not  after  that  period. 

Sect.  14.  If  the  person  entitled  to  commence  such  action,  or  to  make 
such  entry,  avowry,  or  cognizance,  shall  die  during  the  continuance  of  any 
disability  specified  in  the  preceding  section,  and  no  determination  or  judg- 
ment be  had  of  the  title,  right  or  action  to  him  accrued,  his  heirs  may  com- 
mence such  action,  or  make  such  entry,  avowry,  or  cognizance  after  the 
time  in  this  act  limited  for  that  purpose,  and  within  ten  years  after  his 
death,  but  not  after  that  period. 
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Sect.  15.  The  following  actions  shall  be  commenced  within  six  jears 
next  after  the  cause  of  action  shall  accrae,  and  not  afterwards : 

First,  All  actions  of  debt  founded  upon  any  contract  or  liability,  not 
under  seal,  except  such  as  are  brought  upon  the  judgment  or  decree  of 
some  court  of  record  of  the  United  States,  or  of  any  State  or  Territory  of 
the  United  States ; 

Secondly.    All  actions  upon  judgments  rendered  in  any  court  not  being 
a  court  of  record  ; 
[*  cxxxTii]    *  HUrdly.    All  actions  for  arrears  of  rent ; 

Fourthly.    All  actions  of  assumpsit,  or  upon  the  case  founded 
on  any  contract  or  liability,  expressed  or  implied ; 

Fifthly.    All  actions  for  waste  and  for  trespass  upon  land ; 

Sixthly.  All  actions  for  replevin,  and  all  other  actions  for  taking,  de- 
taining, or  injuring  goods  or  chattels  ; 

Seventhly.  All  other  actions  on  the  case,  except  actions  for  slanderous 
words  and  for  libels. 

Sect.  16.  All  actions  for  assault  and  battery  and  for  false  imprison- 
ment, and  all  actions  for  slanderous  words  and  for  libels,  shall  be  commenced 
within  two  years  next  after  the  cause  of  action  shall  accrue,  and  not 
afterwards. 

Sect.  17.  All  actions  against  sheriffs  or  other  officers  for  the  escape  of 
persons  imprisoned  on  civil  process,  shall  be  commenced  within  one  year 
from  the  time  of  such  escape,  and  not  after. 

Sect.  18.  All  actions  against  sheriffs  and  coroners,  upon  any  liability 
incurred  by  them,  by  the  doing  of  any  act  in  their  official  capacity,  or  by 
the  omission  of  any  official  duty,  except  for  escapes,  shall  be  brought 
within  three  years  after  the  cause  of  action  shall  have  accrued,  and  not 
after  that  period. 

Sect.  19.  None  of  the  foregoing  provisions  shall  apply  to  any  action 
brought  upon  a  promissory  note  which  is  signed  in  the  presence  of  an  at- 
testing witness,  provided  the  action  be  brought  by  the  original  payee,  or  by 
his  executor  or  administrator,  nor  to  an  action  brought  upon  any  bills, 
notes,  or  other  evidences  of  debt  issued  by  any  bank. 

Sect.  20.  In  all  actions  of  debt  or  assumpsit  brought  to  recover  the 
balance  due  upon  a  mutual  and  open  account  current,  the  cause  of  action 
shall  be  deemed  to  have  accrued  at  the  time  of  the  last  item  proved  in 
such  account 

Sect.  21.  If  any  person  entitled  to  bring  any  of  the  actions  before 
mentioned  in  this  act  shall  at  the  time  when  the  cause  of  action  accrues 
be  within  the  age  of  twenty-one  years,  or  a  married  woman,  insane,  impris- 
oned, or  absent  from  the  United  States,  such  person  may  bring  the  said 
actions  within  the  times  in  this  act  respectively  limited  after  the  disability 
shall  be  removed. 
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Sect.  22.  All  personal  actions  on  any  contract  not  limited  by  the  fore* 
going  sections,  or  by  any  other  law  in  this  Territory,  shall'  be  brought 
within  twenty  years  after  the  accruing  of  the  cause  of  action. 

Sect.  23.  When  any  person  shall  be  disabled  to  prosecute  an  action  in 
the  courts  of  this  Territory,  by  reason  of  his  being  an  alien,  subject,  or 
citizen  of  any  country  at  war  with  the  United  States,  the  time  of  the  con- 
tinuance of  such  war  shall  not  be  deemed  any  part  of  the  respective 
periods  herein  limited  for  the  commencement  of  any  of  the  actions  before 
mentioned. 

Sect.  24.  If  at  the  time  when  any  cause  of  action  men- 
tioned in  this  *  act  shall  accrue  against  any  person,  he  shall  [*  cxxxviii] 
be  out  of  the  Territory,  the  action  may  be  commenced  within 
the  time  herein  limited  therefor  afler  such  person  shall  come  into  the  Ter- 
ritory ;  and  if,  after  any  cause  of  action  shall  have  accrued,  the  person* 
against  whom  it  has  accrued  shall  be  absent  from  and  reside  out  of  the 
Territory,  the  time  of  the  absence  shall  not  be  taken  as  any  part  of  the 
time  limited  for  the  commencement  of  the  action. 

Sect.  25.  If  any  person  entitled  to  bring  any  of  the  actions  before  men- 
tioned in  this  act,  or  liable  in  any  such  action,  shall  die  before  the  expira- 
tion of  the  time  herein  limited  therefor,  or  within  thirty  days  after  the 
expiration  of  the  said  time,  and  if  the  cause  of  action  does  by  law  survive, 
the  action  may  be  commenced  by  or  against  thQ  executor  or  administrator 
of  the  deceased  person,  as  the  case  may  be,  at  any  time  within  two  years 
afler  the  grant  of  letters  testamentary  or  of  administration,  and  not  after- 
wards, if  barred  by  the  provisions  of  this  act. 

Sect.  26.  If  in  any  action  duly  commenced  within  the  time  in  this  act 
limited  and  allowed  therefor,  the  process  shall  fail  of  a  sufficient  service  or 
return  by  any  unavoidable  accident,  or  by  any  default  or  neglect  of  the 
officer  to  whom  it  is  committed,  or  if  the  process  shall  be  abated  or  the 
action  otherwise  avoided  or  defeated  by  the  death  of  any  party  thereto,  or 
for  any  matter  of  form,  or  if  afler  a  verdict  for  the  plaintiff  the  judgment 
shall  be  arrested,  or  if  a  judgment  for  the  plaintiff  shall  be  reversed  on  a 
writ  of  error,  the  plaintiff  may  commence  a  new  action  for  the  same  cause 
at  any  time  within  one  year  afler  the  abatement  or  other  determination  of 
the  original  suit,  or  afler  the  reversal  of  the  judgment  therein ;  and  if  the 
cause  of  action  does  by  law  survive,  his  executor  or  administrator  may, 
in  case  of  his  death,  commence  such  new  action  within  the  said  one  year. 

Sect.  27.  If  any  person,  who  is  liable  to  any  of  the  actions  mentioned 
in  this  act,  shall  fraudulently  conceal  the  cause  of  such  action  from  the 
knowledge  of  the  person  entitled  thereto,  the  action  may  be  commenced  at 
any  time  within  six  years  after  the  person  who  is  entitled  to  bring  the  same 
shall  discover  that  he  has  such  oause  of  action,  and  not  aflerwards. 

Sect.  28.    If  there  are  two  or  more  joint  contractors  or  joint  executors 
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or  administrators  of  any  contractor,  no  such  joint  contractor,  executor,  or 
administrator  shall  lose  the  benefit  of  the  provisions  of  this  act,  so  as  to  be 
chargeable  bj  reason  only  of  any  acknowledgment  or  promise  made  by  any 
other  or  others  of  them. 

Sect.  29.  In  actions  commenced  against  two  or  more  joint  contractors 
or  joint  executors  or  administrators  of  any  contractor,  if  it  shall  appear  on 
the  trial  or  otherwise,  that  the  plaintiff  is  barred  by  the  provisions  of  this 
act  as  to  one  or  more  of  the  defendants,  but  is  entitled  to  recover  against 
any  other  or  others  of  them,  by  virtue  of  a  new  acknowledgment  or  prom- 
ise, or  otherwise,  judgment  shall  be  given  for  the  plaintiff  as  to 
[*  cxxxix]  any  of  the  defendants  *  against  whom  he  is  entitled  to  recover, 
and  for  the  other  defendant  or  defendants,  against  the  plaintiff. 

Sect.  30.  If  in  any  action  on  contract  the  defendant  shall  plead  in 
abatement  that  any  other  person  ought  to  have  been  jointly  sued,  and  is- 
sue be  joined  on  that  plea,  and  if  it  shall  appear  on  the  trial  that  the  action 
was  by  reason  of  the  provisions  of  this  act,  barred  against  the  persons  so 
named  in  the  plea,  the  said  issue  shall  be  found  for  the  plaintiff. 

Sect.  31.  Nothing  contained  in  the  three  preceding  sections  shall  alter, 
take  away,  or  lessen  the  effect  of  a  payment  of  any  principal  or  interest 
made  by  any  person ;  but  no  indorsement  or  memorandum  of  any  such 
payment  written  or  made  upon  any  promissory  note,  bill  of  exchange,  or 
other  writing,  by  or  on  behalf  of  the  party  to  whom  such  payment  shall  be 
made,  or  purport  to  be  made,  shall  be  deemed  sufficient  proof  of  the  pay- 
ment, so  as  to  take  the  case  out  of  the  operation  of  the  provisions  of  this  act. 

Sect.  32.     If  there  are  two  or  more  joint  contractors,  or  joint  executors ' 
or  administrators  of  any  contractor,  no  one  of  them  shall  lose  the  benefit 
of  the  provisions  of  this  act,  so  as  to  be  chargeable  by  reason  only  of  any 
payment  made  by  any  other  or  others  of  them. 

Sect.  33.  All  the  provisions  of  this  act  shall  apply  to  the  case  of  any 
debt  on  contract,  alleged  by  way  of  set-off  on  the  part  of  a  defendant ;  and 
the  time  of  limitation  of  such  debt  shall  be  computed  in  like  manner  as  if 
au  action  had  been  commenced  therefor,  at  the  time  when  the  plaintiff's 
action  was  commenced. 

Sect.  34.  All  actions  and  suits  for  any  penalty  or  forfeiture  on  any 
penal  statute  brought  by  the  territory,  or  any  person  to  whom  the  penalty 
or  forfeiture  is  given,  in  whole  or  in  part,  shall  be  commenced  within  two 
years  next  after  the  offence  is  committed,  and  not  afterwards. 

Sect.  35.  The  two  preceding  sections  shall  not  apply  to  any  suit  which 
is  or  shall  be  limited  by  any  statute  to  be  brought  within  a  shorter  time 
than  is  prescribed  therein,  but  such  suit  shall  be  brought  within  the  time 
that  may  be  limited  by  such  statute. 

Sect.  36.  Every  judgment  and  decree  in  any  court  of  record  of  the 
United  States^  or  of  any  State  or  Territory  of  the  United  States,  shall  be 
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presumed  to  be  paid  and  satisfied  at  the  expiration  of  twenty  years  afler 
the  judgment  or  decree  was  rendered. 

Sect.  37.  Whenever  there  is  a  concurrent  jurisdiction  in  the  courts  of 
common  law,  and  in  courts  of  equity  of  any  cause  of  action,  the  provisions 
of  this  act,  limiting  a  time  for  the  commencement  of  a  suit  for  such  cause 
of  action  in  a  court  of  common  law,  shall  apply  to  all  suits  hereafter  to  be 
brought  for  the  same  cause  in  the  court  of  chancery. 

Sect.  38.  The  last  section  shall  not  extend  to  suits  over  the  subject- 
matter  of  which  a  court  of  equity  has  peculiar  and  exclusive  jurisdic- 
tion, and  which  subject-matter  is  not  cognizable  in  the  courts  of  com- 
mon law. 

*  Sect.  39.     Bills  for  relief,  on  the  ground  of  fraud,  shall  be   [*  cxl] 
filed  within  six  years  after  the  discovery,  by  the  aggrieved  party, 
of  the  facts  constituting  such  fraud,  and  not  after  that  time. 

Sect.  40.  Bills  for  relief,  in  case  of  the  existence  of  a  trust,  not  cog- 
nizable by  the  courts  of  common  law,  and  in  all  other  cases,  not  herein 
provided  for,  shall  be  fined  within  ten  years  after  the  cause  thereof  shall 
accrue,  and  not  after. 

Sect.  41.  If  the  person,  entitled  to  file  any  bill,  specified  in  the  two 
last  sections,  be,  at  the  time  of  discovering  the  facts  constituting  such  fraud, 
or  at  the  time  the  cause  for  filing  such  bill  shall  accrue,  under  any  of  the 
disabilities  enumerated  in  this  act,  the  time  during  which  such  disabilities 
shall  continue  shall  be  excepted  from  the  limitations  contained  in  the  two 
last  sections,  in  the  same  manner  and  with  the  like  efifect,  as  such  time  as 
herein  excepted  from  the  limitation  prescribed  for  commencing  actions  at 
law ;  and  in  case  of  the  death  of  the  person  so  entitled,  during  such  dis- 
ability, or  before  the  expiration  of  the  time  herein  limited  for  filing  such 
bills,  the  same  may  be  filed  by  the  heirs  or  representatives  of  such  person, 
as  the  case  may  require,  within  the  same  time  as  allowed  in  this  act,  for 
commencing  actions  at  law,  in  the  like  cases. 
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jReal  Property.     {Revised  StatuteSy  1835.) 

Section  1.  No  action  for  the  recovery  of  any  lands,  tenements,  or  hered- 
itaments, or  for  the  recovery  of  the  possession  thereof,  shall  be  maintained, 
unless  it  appear  that  the  plaintifiT,  his  ancestor,  predecessor,  or  grantor,  was 
seised  or  possessed  of  the  premises  in  question  within  twenty  years  before 
the  commencement  of  such  action. 

Sect.  2.  No  entry  upon  any  lands,  tenements,  or  hereditaments  shall 
be  deemed  sufficient  or  valid  as,  a  claim,  unless  an  action  be  commenced 
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thereupon  within  one  year  after  the  making  of  such  entry,  and  within 
twenty  years  from  the  time  when  the  right  to  make  such  entry  descended 
or  accrued. 

Sect.  3.  The  right  of  any  person  to  the  possession  of  any  lands,  tene- 
ments, or  hereditaments  shall  not  he  impaired  or  affected  by  a  descent  cast 
in  consequence  of  the  death  of  any  person  in  possession  of  such  estate. 

Sect.  4.  If  any  person  entitled  to  commence  any  action  in  this  article 
specified,  or  to  make  any  entry,  be,  at  the  time  such  title  shall  first  descend 
or  accrue,  either, 

First.    Within  the  age  of  twenty-one  years ;  or, 
[*  czli]       *  Second,    Insane ;  or, 

Third,    Imprisoned  on  any  criminal  charge,  or  in  execution 
upon  some  conviction  of  a  criminal  offence,  for  any  term  less  than  life ;  or, 

Fcnirik.  A  married  woman, 
The  time  during  which  such  disability  shall  continue  shall  not  be  deemed 
any  portion  of  the  time  in  this  article  limited  for  the  commencement  of 
such  suit,  or  the  making  such  entry,  but  such  person  may  bring  such  action, 
or  make  such  entry,  after  the  time  so  limited,  and  within  ten  years  after 
such  disability  is  removed,  but  not  after  that  period. 

Sect.  5.  If  any  person  entitled  to  commence  such  action,  or  to  make 
such  entry,  die  during  the  continuance  of  any  disability  specified  in  the 
preceding  section,  and  no  determination  or  judgment  be  had  of  the  title, 
right,  or  action  to  him  accrued,  his  heirs  may  commence  such  action,  or 
make  such  entry,  at  the  time  in  this  article  limited  for  that  purpose,  and 
within  ten  years  after  his  death,  but  not  after  that  period. 

Personal  Actions. 

Section  1.  The  following  actions  shall  be  commenced  within  ten  years 
after  the  cause  of  such  action  accrued,  and  not  after : 

^V^.  All  actions  of  debt  founded  on  any  writing,  whether  sealed  or 
unsealed ; 

Second.  All  actions  of  assumpsit,  founded  on  any  writing  for  the  direct 
payment  of  money. 

Sect.  2.  The  following  actions  shall  be  commenced  within  five  years 
after  the  cause  of  such  action  accrued,  and  not  after : 

First.  All  actions  of  debt  founded  upon  any  contract  or  liability,  and 
not  in  this  act  otherwise  specially  limited,  nor  brought  upon  any  judgment 
or  decree  of  any  court ; 

Second.  All  actions  for  the  recovery  of  any  penalty  or  forfeiture  given 
by  any  statute  of  this  State  $ 

Third.    All  actions  of  trespass  upon  real  or  personal  property ; 

Fourth.  All  actions  of  account,  detinue,  assumpsit,  trover,  or  trespass 
on  the  case,  and  not  in  this  act  otherwise  limited. 
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Sect.  3.  The  following  actions  shall  be  commenced  within  two  years 
after  the  cause  of  sach  action  accrued,  and  not  after : 

First.  All  actions  on  open  accounts  for  goods,  wares,  and  merchandise, 
sold  and  delivered ; 

Second.    All  actions  for  any  article  in  a  store  account ; 

Third,    All  actions  for  assault  and  battery ; 

Fourth.    All  actions  for  false  imprisonment 

Sect.  4.  The  following  actions  shall  be  commenced  within  one  year 
after  the  cause  of  such  action  accrued,  and  not  after : 

First.    All  actions  of  replevin ; 

*  Second.    All  actions  for  slanderous  words  spoken.  [*  cxlii] 

Sect.  5.  If  any  person  entitled  to  bring  an  action  in  this  article 
specified  at  the  time  the  cause  of  action  accrued,  by  either. 

First.    Within  the  age  of  twenty-one  ;  or. 

Second.    Insane;  or, 

Third.  Imprisoned  on  a  criminal  charge,  or  in  execution,  under  a  sen- 
tence of  a  criminal  court,  for  a  term  less  than  for  his  natural  life ;  or, 

Fourth.    A  married  woman, 
Such  persons  shall  be  at  liberty  to  bring  such  actions  within  the  respective 
times  in  this  article  limited,  aft;er  such  disability  is  removed. 

Sect.  6.  If  any  person  entitled  to  bring  any  action  in  this  article  sped- 
fied  die  before  the  expiration  of  the  time  herein  limited  for  the  commence- 
ment of  such  suit,  if  such  cause  of  action  shall  survive  to  his  representa- 
tives, his  executor  or  administrator  may,  after  the  expiration  of  such  time, 
and  within  one  year  after  such  death,  commence  such  action,  but  not  after 
that  period. 

Sect.  7.  If  at  the  time  when  any  cause  of  action  specified  in  this  arti- 
cle accrues  against  any  person,  he  be  out  of  this  State,  such  action  may  be 
commenced  within  the  times  herein  respectively  limited,  aft»r  the  return  of 
such  person  into  the  State ;  and  if,  after  such  cause  of  action  shall  have 
accrued,  such  person  depart  from  and  reside  out  of  this  State,  the  time  of 
his  absence  shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited 
for  the  commencement  of  such  action. 

General  Provisions. 

Section  1.  Whenever  any  person  shall  be  disabled  to  prosecute  in  the 
courts  of  this  State,  by  reason  of  his  being  an  alien  subject,  or  citizen  of 
any  country  at  war  with  the  United  States,  the  time  of  the  continuance  of 
such  war  shall  not  be  deemed  any  part  of  the  respective  periods  limited  in 
the  preceding  articles  of  this  act  for  the  making  of  an  entry,  or  the 
oonmiencement  of  any  action. 

Sect.  2.  The  preceding  section  shall  not  apply  to  actions  for  any 
penalty  or  forfeiture  given  by  any  statute  of  this  State. 
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Sect.  8.  If  any  action  shall  have  been  commenced  within  the  times 
respectivelj  prescribed  in  the  preceding  articles  of  this  act,  and  the  plain- 
tiff therein  suffer  a  nonsuit,  or,  after  a  verdict  for  him,  the  judgment  be 
arrested,  or  afler  a  judgment  for  him,  the  same  be  reversed  on  appeal  or 
error,  such  plaintiff  may  commence  a  new  action,  from  time  to  time,  within 
one  year  afler  such  nonsuit  suffered,  or  such  judgment  arrested  or  re- 
versed ;  and  if  the  cause  of  action  survive  or  descend  to  his  heirs,  or  sur- 
vive to  his  executors  or  administrators,  they  may,  in  like  manner,  com- 
mence a  new  action  within  the  time  herein  allowed  to  such  plaintiff. 

Sect.  4.  If  any  action  shall  have  been  commenced  within  the 
[*  cxliii]  times  *  respectively  prescribed  in  the  preceding  articles  of  this 
act,  and  the  defendant  in  such  suit  die  before  judgment,  and  if 
the  right  of  action  be  such  as  survives  against  the  representatives  of  the 
defendant,  the  plaintiff  may  commence  a  new  action  against  the  heirs, 
executors,  or  administrators  of  such  defendant,  as  the  case  may  require, 
within  one  year  afler  such  death,  or  if  no  executors  or  administrators  be 
appointed  within  that  time,  then  within  one  year  after  letters  testamentary 
or  of  administration  shall  have  been  granted  to  them. 

Sect.  5.  When  an  action  commenced  within  the  time  prescribed  by 
law  shall  abate,  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of 
action  survive  to  his  representatives,  his  executor  or  administrator  may, 
within  one  year  afler  such  death,  commence  a  new  action,  if  the  cause  of 
such  action  would  otherwise  survive ;  and  if  any  action  so  commenced  by 
an  executor  or  administrator  abate  by  the  death  of  the  plaintiff,  a  new 
action  may  be  commenced  by  the  administrator  of  the  same  estate  at  any 
time  within  one  year  afler  such  abatement. 

Sect.  6.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by 
an  injunction  of  any  court  of  equity,  the  time  during  which  such  injunction 
shall  be  in  force  shall  not  be  deemed  any  portion  of  the  time  in  this  act 
limited  for  the  commencement  of  such  suit. 

Sect.  7.  No  person  shall  avail  himself  of  any  disabOity  enumerated  in 
this  act,  unless  such  disability  existed  at  the  time  his  right  of  action  or  of 
entry  accrued. 

Sect.  8.  If  any  person,  by  absconding,  or  concealing  himself,  or  by  any 
other  improper  act  of  his  own,  prevent  the  commencement  of  any  action  in 
this  act  specified,  such  action  may  be  commenced  within  the  times  herein 
respectively  limited  after  the  time  the  commencement  of  such  action  shall 
have  ceased  to  be  so  prevented. 

Sect.  9.  When  there  are  two  or  more  disabilities  existing  at  the  time 
the  right  of  action  or  entry  accrued,  the  limitation  herein  prescribed  shall 
not  attach,  until  all  such  disabilities  be  removed. 

Sect.  10.  The  provisions  of  this  act  shall  not  extend  to  any  section 
which  is  or  shall  be  otherwise  limited  by  any  statute,  but  such  action  shall 
be  brought  within  the  time  limited  by  such  statute. 
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Sect.  11.    The  provisions  of  this  act  shall  not  apply  to  any  actions 

commenced,  nor  to  any  cases  where  the  right  of  action  or  of  entry  shall 

have  accrued,  before  the  time  when  this  act  takes  effect,  but  the  same  shall 

remain  subject  to  the  law.s  now  in  force. 

t 
,     Presumption  of  Payment. 

Section  1.  Every  judgment  and  decree  of  any  court  hereafter  ren- 
dered or  made  shall  be  presumed  to  be  paid  and  satisfied  after  the  expi- 
ration of  twenty  years  from  the  time  of  giving  such  judgment  or  decree ; 
and  every  judgment  and  decree  rendered  or  made  at  the  time 
this  act  shall  *take  effect,  shall  be  presumed  to  be  paid  and  [*cxliv] 
satisfied  after  the  expiration  of  twenty  years  from  the  time  this 
act  shall  take  effect ;  but  in  any  suit  at  law  or  equity,  in  which  the  party 
against  whom  such  judgment  or  decree  was  rendered,  or  his  heirs  or 
personal  representatives  shall  be  a  party,  such  presumption  may  be  re- 
pelled by  proof  of  payment,  or  of  written  acknowledgment  of  indebtedness, 
made  within  twenty  years,  of  some  part  of  the  amount  recovered  by  such 
judgment  or  decree.     In  all  other  cases  it  shall  be  conclusive. 

Sect.  2.  Every  sealed  instrument  of  writing,  for  the  payment  of 
money  hereafter  made,  shall  be  presumed  to  be  paid  and  satisfied  after 
the  expiration  of  twenty  years  from  the  time  such  action  shall  accrue ;  and 
•every  sealed  instrument  of  writing,  for  the  payment  of  money  heretofore 
made,  shall  be  presumed  to  be  paid  and  satisfied  after  the  expiration  of 
twenty  years  from  the  time  this  act  shall  take  effect  and  such  right  of 
action  shall  accrue,  but  such  presumption  may  be  repelled  by  proof  of  pay- 
ment of  some  part,  or  by  proof  of  a  written  acknowledgment  of  such  right 
of  action  within  that  period. 
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Revised  Statutes  of  ike  State  of  Arkansas,  1838.     CL  91. 

Section  1.  No  action  for  the  recovery  of  any  lands  or  tenements,  or 
for  the  recovery  of  the  possession  thereof,  shall  be  maintained,  unless  it 
appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised 
or  possessed  of  the  premises  in  question  within  ten  years  before  the  com- 
mencement of  such  suit 

Sect.  2.  No  entry  upon  lands  or  tenements  shall  be  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  thereon  within  one  year 
after  such  entry,  and  within  ten  years  from  the  time  when  the  right  to 
make  such  entry  descended  or  accrued. 

Sect.  8.    The  right  of  any  person  to  the  possession  of  any  lands  or  tene- 
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ments  shall  not  be  impaired  or  affected  by  a  descent  cast  in  oonsequenoe  of 
the  death  of  any  person  in  possession  of  such  estate. 

Sect.  4.  If  any  person  entitled  to  commence  any  action  in  the  pre- 
ceding sections  specified,  or  to  make  an  entry,  be,  at  the  time  such  tide 
shall  first  descend  or  accrue;  first,  within  the  age  of  twenty-one  years; 
second,  insane;  third,  beyond  the  limits  of  the  State;,  or,  fourth,  a  married 
woman  ;  the  time  during  which  such  disabilities  shall  continue  shall  not  be 
deemed  any  portion  of  the  time  in  this  act  limited,  for  the  commencement 
of  £fuch  suit,  or  the  making  such  entry ;  but  such  person  may  bring 
[*cxlv]  such  action,  or  *  make  such  entry,  after  the  time  so  limited,  and 
within  five  years  after  such  disability  is  removed,  but  not  after 
that  period. 

l^ECT.  5.  If  any  person  entitled  to  commence  any  such  action,  or  make 
sudi  entry,  die  during  the  continuance  of  such  disability  specified  in  the 
preceding  section,  and  no  termination  or  judgment  be  had  of  the  title,  right, 
or  action  to  him  accrued,  his  heirs  may  commence  such  action,  and  make 
such  entry,  aft;er  the  time  in  this  act  limited  for  that  purpose,  and  within 
five  years  after  his  death,  and  not  after  that  period. 

Sect.  6.  The  following  actions  shall  be  commenced  within  three  years 
after  the  passage  of  this  act,  or,  when  the  cause  of  action  shall  not  have 
accrued  at  the  taking  effect  of  this  act,  within  three  years  after  the  cause 
of  action  shall  accrue:  First,  all  actions  of  debt,  founded  upon  any  con-, 
tract,  obligation,  or  liability  (not  under  seal),  excepting  such  as  are  brought 
upon  the  judgment  or  decree  of  some  court  of  record  of  the  United  States , 
of  this,  or  some  other  State ;  second,  all  actions  upon  judgments  rendered 
in  any  court  not  being  a  court  of  record ;  third,  all  actions  for  arrearages 
of  rent  (not  reserved  by  some  instrument  in  writing,  under  seal) ;  fourth, 
all  actions  of  account,  assumpsit,  or  on  the  case,  founded  on  any  contract  or 
liability,  expressed  or  implied ;  fifth,  all  actions  for  trespass  on  lands,  or 
for  libels ;  sixth,  all  actions  for  taking  or  injuring  any  goods  or  chattels. 

Sect.  7.  The  following  actions  shall  be  commenced  within  one  year 
after  the  cause  of  action  shall  accrue,  and  not  after :  First,  all  special 
actions  on  the  case,  for  criminal  conversation,  assault  and  batteiy,  and  false 
imprisonment ;  second,  all  actions  for  words  spoken,  slandering  the  character 
of  another ;  third,  all  words  spoken,  whereby  special  damages  are  sustained. 

Sect.  8.  All  actions  against  sheriffs,  or  other  officers,  for  the  escape  of 
any  person  imprisoned  on  civil  process,  shall  be  commenced  within  one 
year  from  the  time  of  such  escape,  and  not  after. 

Sect.  9.  All  actions  against  sheriffs  and  coroners,  upon  any  liability 
incurred  by  them,  by  the  doing  any  act,  in  their  official  capacity,  or  by  the 
omission  of  any  official  duty,  except  for  escapes,  shall  be  brought  within  two 
years  after  the  cause  of  action  shall  have  accrued,  and  not  thereafter. 

Sect.  10.  AU  actions  upon  penal  statutes,  where  the  penalty,  or  any 
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part  thereof,  goes  to  the  State,  or  any  county,  or  person  suing  for  the  same, 
shall  be  commenced  within  two  years  after  the  offence  shall  have  been 
committed,  or  the  cause  of  action  shall  have  accrued. 

Sect.  11.  All  actions,  not  included  in  the  foregoing  provisions,  shall  be 
commenced  within  five  years  after  the  cause  of  action  shall  have  accrued. 

Sect.  12.  In  all  actions  of  debt,  account,  or  assumpsit,  brought  to  re- 
cover any  balance  due  upon  a  mutual  open  account  current,  the  cause  of 
action  shall  be  deemed  to  have  accrued  from  the  time  of  the  last  item 
proved  in  such  account 

Sect.  13.  If  any  person  entitled  to  bring  any  action  in  the 
preceding  *  seven  sections  mentioned,  except  in  actions  against  [*  cxlvi] 
sherifi^  for  escapes,  and  actions  of  slander,  shall,  at  the  time  the 
cause  of  action  accrued,  be  either  within  the  a^  of  twenty-one  years,  or 
insane,  or  beyond  the  limits  of  this  State^  or  a  married  woman,  such  person 
shall  be  at  liberty  to  bring  such  action  within  the  time  specified  in  this  act, 
after  such  disability  is  removed. 

Sect.  14.  No  v^bal  promise  or  acknowledgment  shall  be  deemed  suffi- 
cient evidence  in  any  action  founded  on  a  simple  contract,  whereby  to  take 
any  case  out  of  the  operation  of  this  act,  or  to  deprive  the  party  of  the 
benefits  thereof. 

Sect.  15.  When  there  shall  be  two  or  more  joint  contractors  or  execu- 
tors, no  such  joint  contractor  or  executor  shall  lose  the  benefit  of  this  act, 
by  reason  of  any  written  acknowledgment  or  promise  made  and  signed  by 
any  of  the  other  joint  contractors  or  executors.  Nothing  in  this  section 
contained  shall  be  so  construed  as  to  alter,  take  away,  or  lessen  the  effect 
of  any  payment  of  any  principal  or  interest  made  by  any  person  whatever, 
on  any  such  joint  contract 

Sect.  16.  In  actions  against  two  or  more  such  joint  contractors  or  ex- 
ecutors, although  it  shall  appear  at  the  trial  that  the  plaintiff  is  barred  by 
this  act,  as  to  one  or  more  of  the  joint  contractors  or  executors,  yet  he 
shall  be  entitled  to  recover  against  other  of  such  joint  defendants  by  vir- 
tue of  a  new  acknowledgment  or  promise,  and  judgment  may  be  given, 
and  costs  allowed  to  the  plaintiff,  as  to  the  defendant  against  whom  he  shall 
recover,  and  to  the  other  defendant  against  the  plaintiff. 

Sect.  17.  If  any  defendant,  in  any  action  founded  on  any  simple  con- 
tract, shall  plead  any  matter  in  abatement,  to  the  effect  that  any  other  per- 
son ought  to  be  jointly  sued,  and  issue  be  joined  on  such  plea,  and  it  shall 
appear  at  the  trial  that  the  action  could  not,  by  reason  of  this  act,  be  main- 
tained against  the  other  person  named  in  such  plea,  the  issue  joined  on 
such  plea  shall  be  found  against  the  party  pleading  the  same. 

Sect.  18.  None  of  the  provisions  of  this  act  shall  apply  to  suits  brought 
to  enforce  payment  on  bills,  notes,  or  evidences  of  debt  issued  by  any  bank 
or  moneyed  corporation. 
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Sect.  19.  If  any  person  entitled  to  bring  any  action  in  the  preceding 
provisions  of  this  act  specified,  die  before  the  expiration  of  the  time  herein 
limited  for  the  commencement  of  such  suit,  and  such  cause  of  action  shall 
survive  to  his  representatives,  his  executors  or  administrators  may,  afiter 
the  expiration  of  such  time,  and  within  one  year  afler  such  death,  com- 
mence such  suit,  but  not  afler  that  period. 

Sect.  20.  If  at  any  time,  when  any  cause  of  action  specified  in  this  act 
accrues  against  any  person,  he  be  out  of  the  State,  such  action  may  be 
commenced  within  the  times  herein  respectively  limited,  after  the  return  of 
such  person  into  the  State ;  and  if,  after  such  caus^  of  action 
[*  cxlvii]  shall  have  accrued,  *  such  person  depart  from,  and  reside  out  of 
the  State,  the  time  of  his  absence  shall  not  be  deemed  or  taken 
as  any  part  of  die  time  limited  for  the  commencement  of  such  action. 

Sect.  21.  If  any  action  shall  be  commenced  within  the  times  respec- 
tively prescribed  in  this  act,  and  the  plaintiff  therein  suffer  a  nonsuit,  or, 
after  a  verdict  for  him,  the  judgment  be  arrested,  or  after  judgment  for 
him,  the  same  be  reversed  on  appeal  or  writ  of  error^  such  plaintiff  may 
commence  a  new  action,  from  time  to  time  within  one  year  after  such  non- 
suit suffered,  or  judgment  arrested  or  reversed  ;  and  if  the  cause  of  action 
survive  or  descend  to  his  heirs,  or  survive  to  his  executors  or  administra- 
tors, they  may,  in  like  manner,  commence  a  new  action  within  the  time 
herein  allowed  to  such  plaintiff. 

Sect.  22.  If  any  action  shall  have  been  conmienced  within  the  times 
respectively  prescribed  in  the  provisions  of  this  act,  and  the  defendant  in 
such  suit  die  before  judgment,  and  if  the  right  of  action  be  such  as  sur- 
vives against  the  representatives  of  the  defendant,  the  plaintiff  may  com- 
mence a  new  action  against  the  heirs,  executors,  or  administrators  of  such 
defendant,  as  the  case  may  require,  within  one  year  after  such  death ;  or, 
if  no  executor  or  administrator  be  appointed  within  the  time,  then  within 
one  year  after  letters  testamentary  or  of  administration  shall  have  been 
granted. 

Sect.  23.  When  an  action  commenced  within  the  time  prescribed  by 
law  shall  abate,  by  reason  of  the  death  of  the  plaintiff,  if  the  right  of  ac- 
tion survive  to  his  representatives,  his  executor  or  administrator  may, 
within  one  year  after  such  death,  commence  a  new  action ;  and  if  any 
action  so  commenced  by  an  executor  or  administrator  abate  by  the  death 
of  the  plaintiff,  a  new  action  may  be  commenced  by  the  administrator  of 
the  same  estate,  at  any  time  within  one  year  after  such  abatement. 
^  Sect.  24.  Whenever  the  commencement  of  any  suit  shall  be  stayed  by 
an  injunction  of  any  court  of  equity,  the  time  during  which  such  injunc- 
tion shall  be  in  force  shall  not  be  deemed  any  portion  of  the  time  in  this 
act  limited  for  the  commencement  of  such  suit. 

Sect.  25.  No  person  shall  avail  himself  of  any  disability  in  this  act 
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mentioned,  unless  such  disability  existed  at  the  time  the  right  of  action 
accrued. 

Sect.  26.  If  any  person,  by  leaving  the  county,  absconding,  or  conceal- 
ing himself,  or  any  other  improper  act  of  his  own,  prevent  the  commence- 
ment of  any  action  in  this  act  specified,  such  action  may  be  commenced 
within  the  times  respectively  limited,  after  the  commencement  of  such 
action  shall  have  ceased  to  be  so  prevented. 

Sect.  27.  When  two  or  more  disabilities  are  existing  at  the  same  time 
the  right  of  action  or  entry  accrued,  the  limitation  herein  prescribed  shall 
not  attach  until  all  such  disabilities  are  removed. 

Sect.  28.  The  provisions  of  this  act  shall  not  extend  to  any  action 
which  is,  or  shall  be  otherwise  limited  by  any  statute ;  but  such  action  shall 
be  brought  within  the  time  limited  by  such  statute. 

*  Sect.  29.   The  presumption  of  payment  shall  apply  to  all  [*  cxlviii] 
judgments  of  any  of  the  courts  of  record  in  this  State,  rendered 
prior  to  the  passage  of  this  act,  in  the  same  manner  as  such  presumption 
applies  to  sealed  instruments. 

Sect.  30.  Every  judgment  or  decree  which  may  hereafter  be  rendered 
in  any  court  of  this  State,  or  elsewhere,  shall  be  presumed  to  be  paid  and 
satisfied  afler  the  expiration  of  ten  years  from  the  time  of  rendering  the 
same ;  but  in  any  suit  at  law,  or  in  equity,  in  which  the  party  against 
whom  such  judgment  or  decree  may  have  been  rendered,  his  heirs,  or  per- 
sonal representatives,  shall  be  a  party,  such  presumption  shall  be  repelled 
by  proof  of  payment,  or  a  written  acknowledgment  of  indebtedness,  made 
within  ten  years,  of  some  part  of  the  amount  recovered  by  such  judgment 
or  decree.     In  all  other  cases,  such  presumption  shall  be  conclusive. 

Sect.  31.  After  the  expiration  of  ten  years  from  the  time  the  right  of 
action  shall  accrue  upon  any  instrument  for  the  payment  of  money  or  the 
delivery  of  property,  such  right  shall  be  presumed  to  have  been  extin- 
guished by  payment ;  but  such  presumption  may  be  repelled  by  proof  of 
the  payment  of  some  part  thereof,  or  by  proof  of  a  written  acknowledgment 
of  such  right  of  action  within  that  period. 

Sect.  32.  No  indorsement  of  any  payment  written  upon  any  bond,  or 
any  other  sealed  instrument,  by  or  on  behalf  of  the  party  to  whom  such 
payment  shall  be  made,  shall  be  deemed  a  sufficient  proof  of  such  payment, 
80  as  to  take  the  case  out  of  the  operation  of  this  act. 

Sect.  33.  The  provisions  of  this  act  shall  be  deemed  and  taken  to 
apply  to  the  case  of  any  debt  or  simple  contract,  alleged  by  way  of  set-off 
on  the  part  of  any  defendant,  either  by  plea,  notice,  or  otherwise. 

Sect.  34.  No  action  shall  be  maintained  whereby  to  charge  any  person 
upon  any  promise  made  after  full  age,  to  pay  any  debt  contracted  during 
infancy,  unless  such  promise  or  satisfaction  shall  be  made  by  some  writing 
signed  by  the  party  to  be  charged  therewith. 
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Sect.  35.  All  actions  against  the  purchaser,  his  heirsi  or  assigns,  for  the 
recovery  of  the  lands  sold  bj  any  collector  of  the  revenue  for  the  non-pay- 
ment of  taxes,  and  for  lands  sold  at  judicial  sales,  shall  be  brought  within 
five  years  after  the  date  of  such  sale,  and  not  thereafter ;  saving  to  minon, 
persons  of  unsound  mind,  and  persons  beyond  seas,  the  period  of  three 
years  after  such  disability  shall  have  been  removed. 


[*  CXlix]  *  FLORIDA. 

(From  Thompson's  Digest  of  the  Statute  Law  of  the  State  of  Florida.) 

CHAPTEB  I. 
OF  THE   GENERAL   ACT   OF  LIMITATIONS. 

4 

Section  1.     Of  the  Time  within  which  Real  and  Personal  Actions  shaB 

he  stiedy  Sfc. 

1.  All  writs  of  formedon  in  descender,  remainder,  or  reverter,  of  any 
lands,  tenements,  or  hereditaments  whatsoever,  hereafter  to  be  brought 
upon  any  title  or  cause  heretofore  accrued,  or  which  may  hereafter  fall  or 
accrue,  shall  be  sued  out  within  twenty  years  next  after  such  title  or  cause 
of  action  accrued,  and  not  afterward ;  and  no  person  or  persons  who  now 
hath,  or  have,  or  hereaft;er  may  have  any  right  or  title  of  entry  into  any 
lands,  tenements,  or  hereditaments,  shall  make  an  entry  but  within  twenty 
years  next  after  such  right  or  title  accrued,  and  such  person  shall  be 
barred  from  ariy  entry  afterward. 

2.  If  any  person  or  persons  entitled  to  such  writ  or  writs,  or  to  such, 
right  or  title  of  entry  as  aforesaid,  shall  be  or  were  under  the  age  of 
twenty-one  yeaiSyfeme  covert^  non  compos  meniisy  imprisoned,  or  not  within 
this  State,  at  the  time  of  such  right  or  title  accrued,  or  coming  to  them, 
every  such  person,  and  his  or  her  heirs,  shall  and  may,  notwithstanding 
the  said  twenty  years  are  or  shall  be  expired,  bring  and  maintain  his 
action,  or  make  his  entry,  within  ten  years  next  after  such  disabilities  re- 
moved, or  the  death  of  the  person  so  disabled,  and  not  afl;erward. 

8.  In  all  writs  of  right  and  other  actions  possessory,  any  person  may 
maintain  a  writ  of  right  upon  the  possession  or  seisin  of  his  ancestor  or 
predecessor  within  fifty  years;  or  any  other  possessory  action  upon  the 
possession  or  seisin  of  his  or  her  ancestor  or  predecessor,  within  forty 
years  next  before  the  teste  of  writ ;  but  no  person  shall  maintain  a  real 
action  upon  his  own  possession  or  seisin,  but  within  thirty  years  next  before 
the  teste  of  the  writ. 


FLORIDA.  Cliii 

4.  All  actions  of  trespass  qvare  clausum  Jregiiy  and  all  actions  of  trespass, 
detinue,  actions  surtrcver^  and  replevin  for  taking  awaj  of  goods  and  chat- 
tels ;  all  actions  of  account  and  upon  the  case>  other  than  such  accounts  as 
concern  the  trade  of  merchandise  between  merchant  and  merchant,  their 
factors  or  servants ;  all  actions  of  assumpsit  or  debt  grounded  upon  anj 
lending  or  contract  without  specialty ;  all  actions  of  debt  for  arrearages  of 
rent ;  all  actions  of  assault,  menace,  battery,  wounding,  and  imprisonment, 
or  any  of  them,  which  shall  be  sued  or  brought,  shall  be  com- 
menced *  and  sued  within  the  time  and  limitation  hereafter  ex-  [*  d] 
pressed,  and  not  afler,  that  is  to  say,  the  said  actions  upon  the  case 
other  than  for  slander,  and  the  said  actions  for  account,  and  the  said  actions 
for  trespass,  debt,  detinue,  and  replevin  for  goods  and  chattels,  and  the  said 
actions  for  trespass,  debt,  detinue,  and  replevin  for  goods  and  chattels,  and 
the  said  actions  of  trespass  qitare  clausum  freffitj  within  five  years  next 
after  the  cause  of  such  action  or  suit,  and  not  after,  and  the  said  actions  of 
trespass,  assault,  battery,  wounding,  imprisonment,  or  any  of  them,  within 
three  years  next  afler  the  cause  of  such  actions  or  suits,  and  not  afler ;  and 
the  said  actions  upon  the  case  for  words,  within  one  year  next  after  the 
words  spoken,  and  not  after. 

5.  All  actions  or  suits  founded  upon  any  account  for  goods,  wares,  or 
merchandise  sold  and  delivered,  or  for  any  article  charged  in  any  book 
account,  shall  be  commenced  and  sued  within  two  years  next  after  the  aris- 
ing of  the  cause  of  such  action  or  suit,  or  the  delivery  of  such  goods,  wares, 
and  merchandise,  and  not  after,  except  that  in  the  case  of  the  death  of  such 
creditors  or  debtors  before  the  expiration  of  the  said  term  of  two  years,  the 
further  time  of  two  years  from  the  d^th  of  such  creditor  or  debtor  shall  be 
allowed  for  the  commencement  of  such  actions  or  suit. 

6.  To  prevent  impositions  or  deception  herein,  the  respective  time  or 
date  of  the  delivery  of  the  several  articles  charged  in  any  such  account,  or 
any  receipt  taken  for  the  delivery  of  them,  shall  be  particularly  specified ; 
and  if  any  merchant  or  trader  shall  wilfully  postdate  any  article  or  articles 
in  such  account,  or  the  receipt  taken  for  the  delivery  of  them,  he  shall  for- 
feit and  pay  tenfold  the  amount  of  the  article  or  articles  so  postdated,  to  be 
recovered  with  costs  by  warrant,  where  the  penalty  does  not  exceed 
twenty  dollars,  and  by  action  of  debt  in  any  court  of  record,  where  the  pen- 
alty shall-  exceed  that  sum. 

7.  To  prevent  any  doubt  in  the  construction  hereof,  it  is  hereby  declared 
that  the  before-menUoned  limitation  of  two  years  shall  take  place  and  be 
computed  from  the  respective  dates  or  times  of  delivery  of  the  several 
articles  entered  or  charged  in  any  such  account ;  and  that  all  such  articles 
as  shall  have  been  of  more  than  two  years'  standing,  when  the  action  or 
suit  was  commenced,  shall  be  disallowed  and  rejected,  and  verdict  shall  be 
given  or  judgment  rendered  for  no  more  than  the  amount  of  such  articles 
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as  appear  to  have  been  actaallj  charged  or  delivered  within  two  years  next 
before  the  commencement  of  the  sait  As  aforesaid. 

8.  If  in  any  of  the  said  actions  or  suits,  judgment  be  given  for  the  plain- 
tiff, and  the  same  be  afterwards  reversed  by  error,  or  a  verdict  pass  for  the 
plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  judgment  be 
given  against  the  plaintiff,  that  he  take  nothing  by  his  plaint,  writ,  or  bill, 
in  all  such  cases  the  party  plaintiff,  his  heirs,  executors,  or  administrators 
(as  the  case  shall  require),  may  commence  a  new  action  or  suit  from  time 
to  time  within  one  year  next  afler  such  judgment  reversed,  or  such  judg- 
ment given  against  the  plaintiff,  and  not  after. 

[*  cli]     *  Sect.  2.     What  shall  save  the  Operation  of  the  Statute. 

1.  If  any  person  or  persons,  that  is,  or  shall  be  entitled  to  any  such  ac- 
tions of  trespass,  detinue,  actions  surtrover,  replevin,  actions  of  account, 
actions  of  debt,  actions  of  trespass  for  assault,  menace,  battery,  wounding, 
or  imprisonment  be,  or  shall  be  at  the  time  of  any  such  cause  of  action 
given  or  accrued,  fallen  or  come  within  the  age  of  twenty-one  years,  feme 
eaverty  non  compos  mentis^  imprisoned,  beyond  the  seas,  or  out  of  the  coun- 
try, then  such  person  or  persons  shall  be  at  liberty  to  bring  the  same 
actions,  so  as  they  take  the  same  within  such  times  as  are  before  limited, 
afler  their  coming  to,  or  being  of  full  age,  discovert,  of  sane  memory,  at 
large,  and  returned  from  beyond  the  seas,  or  from  without  this  country,  as 
by  other  persons  having  no  such  impediment  should  be  done. 

2.  Whereas  doubts  have  been  suggested  as  to  the  true  intent  and  mean- 
ing of  the  use  of  the  terms  ''  beyond  seas  or  out  of  the  country,"  used  in  the 
several  acts  of  limitations  heretofore  or  now  of  force  in  thb  State.  For 
remedy  whereof — 

Be  it  enactedj  That  the  saving  in  the  act  of  November  the  tenth,  one 
thousand  eight  hundred  and  twenty-eight,  and  all  other  acts  of  limitation 
in  favor  of  persons  '^  beyond  the  seas  or  out  of  the  country,"  until  such 
person  shall  have  returned  from  beyond  the  se^  or  from  without  the 
country,  shall  not  be  held,  deemed,  or  taken  to  extend  to  persons  who  were 
not  at  the  time  of  the  making  of  the  contract,  or  accruing  of  the  cause  of 
action,  domiciled  or  resident  within  the  limits  of  this  State ;  but  all  such 
persons  shall  be  put  upon  the  same  footing,  and  shall  have  no  other  or 
greater  rights  than  are  possessed  by  residents  and  citizens  of  the  State. 

3.  All  suits  hereafter  brought  in  the  name  or  names  of  any  person  or 
persons,  residing  beyond  the  seas  or  out  of  this  country,  for  recovery  of 
any  debt  due  for  goods  actually  sold  and  delivered  here,  by  his  or  their 
factor  or  factors,  shall  be  commenced  and  prosecuted  within  the  time  ap- 
pointed and  limited  by  this  act  for  bringing  the  like  suits,  and  not  aHer, 
notwithstanding  the  saving  hereinbefore  contained  to  persons  beyond  the 
seas  at  the  time  of  their  causes  of  action  accrued :  Provided^  nevertheksSy 
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that  if  any  factor  shall  happen  to  die  before  the  expiration  of  the  time  in 
which  suit  should  have  been  brought,  such  principal  shall  be  allowed  two 
years  from  the  death  of  such  factor  to  commence  and  prosecute  his,  her,  or 
their  action  for  any  debt  due  to  him,  her,  or  them  on  account  of  any  con- 
tract or  dealing  with  such  factor. 

4.  If  any  person  or  persons,  defendant  or  defendants,  to  any  of  the 
aforesaid  actions,  shall  abscond  or  conceal  themselves,  or  by  removal  out 
of  the  country,  or  the  county  where  he  or  they  do  or  shall  reside,  when 
such  cause  of  action  accrued,  or  by  other  indirect  ways  and  means,  defeat 
or  obsti'uct  any  person  or  persons  who  have  title  thereto,  from  bringing  or 
maintaining  all,  or  any  of  the  aforesaid  actions  within  the  respec- 
tive times  *  limited  by  this  act,  that  then  and  in  such  case  such  de-  [*clii] 
fendant  or  defendants  are  not  to  be  admitted  to  plead  this  act  in 
bar  to  any  of  the  aforesaid  actions,  anything  in  this  act  in  any  wise  to  the 
contrary  notwithstanding. 

Sect.  3.     Of  Suits  against  Executors  and  Administrators, 

1.  If  any  suit  be  brought  against  any  executor  or  administrator,  or 
other  person  having  charge  of  the  estate  of  a  testator  or  an  intestate,  for 
the  recovery  of  debt  due  upon  an  open  account,  it  shall  be  the  duty  of  the 
court  before  whom  such  suit  shall  be  brought,  to  cause  to  be  expunged  from 
such  account  every  item  thereof,  which  shall  appear  to  have  been  due  five 
years  before  the  death  of  the  testator  or  intestate ;  saving  to  all  persons, 
non  compos  mentis^  femes  covert,  infants,  imprisoned,  or  out  of  this  State, 
who  may  be  plaintiffs  in  such  suits  three  years  after  their  several  disabili- 
ties shall  be  removed ;  and  if  any  person  shall  wilfully  postdate  any  such 
account,  he  shall  forfeit  and  pay  tenfold  the  amount  of  the  articles  so  post- 
dated ;  to  be  recovered  in  any  court  of  record,  where  the  penalty  incurred 
shall  exceed  twenty  dollars,  and  by  warrant  before  a  justice  of  the  peace, 
where  the  penalty  incurred  shall  not  exceed  that  sum. 

2.  No  action  of  debt  shall  be  brought  against  any  executor  or  adminis- 
trator, or  other  person  having  charge  of  the  estate  of  a  testator  or  intestate, 
upon  a  judgment  obtained  against  his  testator  or  intestate,  nor  shall  any 
scire  facias  be  issued  against  any  executor  or  administrator,  or  other  per- 
son having  charge  of  the  estate  as  aforesaid,  to  revive  such  judgment  after 
the  expiration  of  five  years  from  the  qualification  of  his  executor  or  ad- 
ministrator, or  of  such  other  person  having  charge  of  the  estate,  and  all 
such  judgments  after  the  expiration  of  five  years  upon  which  no  proceed- 
ing shall  have  been  had,  shall  be  deemed  to  have  been  paid  and  discharged, 
saving  to  all  persons  non  compos  mentis,  femes  eoverty  infants,  imprisoned, 
or  out  of  this  State,  who  may  have  been  entitled  to  the  benefits  of  such 
judgments  three  years  after  these  several  disabilities  shall  be  removed. 
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CHAPTER  n. 

OF  THE  OASES   WHBBEIN   THE  LAW  OF  THE  PLACE  OF  THE  CONTRACT 

MAT  BE   PLEADED. 

1.  In  all  suits  now  pending,  or  that  maj  be  hereafter  instituted  in  the 
courts  of  this  State  upon  any  cause  of  action,  originating  in  any  foreign 
state  or  place,  any  hiw  or  statute  of  limitation  of  such  foreign  state  or 
place,  may  be  pleaded :  Provided,  howevevy  that  such  plea  shall  in  no  case 
be  adjudged  sufficient,  unless  it  shall  be  made  to  appear  before  the  court 
wherein  it  is  pleaded,  that  such  law  or  statute  of  limitations  had  completely 

run  upon  and  barred  the  action  in  such  foreign  state  or  place, 
[*  cliii]    before  *  the  defendant  had  ceased  to  be  a  resident  thereof,  and 
had  removed  therefrom. 

2.  Any  person,  an  inhabitant  or  resident  of  this  State,  who  shall  be 
sued  within  the  same,  upon  any  contract  made,  or  liability  accruing  in  any 
foreign  country,  or  beyond  the  limits  of  this  State,  upon  which  contract  or 
liability,  suit  would  be  barred  by  the  law  of  the  place  where  the  contract 
was  made,  or  the  liability  originated,  then  in  every  such  case  the  defendant 
may  plead  such  law  in  effectual  bar  of  the  suit  thereon  in  this  State. 

TU.  in,  Ohap.  2,  §  8,  Oft.  6. 

All  debts  and  demands,  of  whatsoever  nature,  against  the  estate  of  any 
testator  or  intestate,  which  shall  not  be  exhibited  within  the  said  two  years, 
shall  forever  afterward  be  barred :  Provided,  That  the  executor  or  admin- 
istrator shall,  by  an  advertisement,  to  be  published  once  a  week  for  the  space 
of  four  weeks,  in  some  newspaper  printed  in  this  State,  give  notice  to  all 
creditors,  legatees,  and  persons  entitled  to  distribution,  that  their  claims  and 
demands  will  be  barred  at  the  expiration  of  the  period  aforesaid,  unless  ex- 
hibited within  the  same ;  saving,  however,  to  married  women,  infants,  per- 
sons of  unsound  mind,  impi:isoned,  or  beyond  the  limits  of  the  United 
States,  in  the  military  or  naval  service  thereof  during  war,  the  said  term 
of  two  years  after  their  respective  disabilities  shall  be  removed,  to  exhibit 
their  respective  demands  to  said  executors  or  administrators. 
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CFrom  Hartley's  Digest  of  the  Laws  of  Texas.) 

Act  of  Deceniber  20, 1836. 

Art.  2375  (39).  Any  actual  settler,  who  is  a  citizen  of  this  republic 
who  may  have  and  hold  peaceable  possession  of  any  tract  or  parcel  of  land 


TEXAS.  Clvii 

under  a  color  of  title  duly  proven  and  recorded  in  the  proper  county  for  a 
term  of  five  years  from  and  aflter  recording  of  said  color  of  title  or  titles, 
his,  her,  or  their  claim  shall  be  considered  good  and  valid,  barring  the 
claim  or  claims  of  any  and  every  person  whatsoever,  —  minors,  femes  co^ 
verty  and  persons  non  compos  mentis,  excepted,  who  shall  have  and  be  al- 
lowed two  years  after  their  maturity,  marriage,  or  return  to  sound  mind,  to 
demand  and  commence  an  action  for  his,  her,  or  their  claims,  and  no  more. 
A  peaceable  possession  can  only  be  interrupted  by  an  actual  suit  being  in- 
stituted and  prosecuted  agreeably  to  the  due  forms  of  law  against  the 
holder  or  holders  thereof.  Provided,  that  this  act  shall  not  affect  the 
rights  of  any  person  who  may  have  been  prevented  from  comply- 
ing with  the  provisions  *  of  the  law  by  reason  of  the  enemy  hav-  [♦  cliv] 
ing  had  possession  of  the  country,  or  for  want  of  a  proper  court 
or  officer  having  been  established  in  due  time ;  and  provided  further,  that 
this  act  shall  not  give  validity  to  claims  unlawfully  obtained  from  govern- 
ment. 

Act  of  January  20,  1840. 

Art.  2876  (11).  Be  it  further  enactedj  That  if,  during  the  coverture,  a 
sale  of  any  of  the  lands  or  slaves  of  the  wife  be  illegally  effected,  no  limita- 
tion shall  commence  to  run  during  the  coverture,  and  should  the  wife  sur- 
vive the  dissolution  of  the  marriage,  she  may  sue  for  and  recover  such  prop- 
erty ;  should  the  wife  survive  the  dissolution,  but  not  the  time  allowed  by 
the  law  of  limitations,  then  the  running  of  such  laws  shall  cease  until  all  the 
children  of  the  deceased  mother  shall  have  arrived  at  the  age  of  majority, 
or  those  under  that  age  shall  have  married,  and  the  heirs  of  the  wife  shall 
have  the  unexpired  time  allowed  by  the  law  of  limitations  within  which  to 
institute  their  suit  for  the  recovery  of  said  property ;  and  if  the  wife  shall 
not  survive  the  dissolution  of  the  marriage  the  laws  of  limitations  shall  not 
commence  running,  as  to  the  children  of  the  deceased  mother,  until  all  the 
children  shall  have  arrived  at  the  age  of  majority,  or  those  under  that  age 
shall  have  married. 

Act  of  February  5,  1841. 

• 

Abt.  2377  (1).  Be  it  enacted,  S^c,  That  from  and  af^er  the  approval  or 
final  passage  of  this  act,  all  actions  of  trespass  for  injury  done  to  the  estate 
or  property  of  another ;  all  actions  for  detaining  the  personal  property,  and 
for  converting  such  personal  property  to  one's  own  use ;  all  actions  for  taking 
away  the  goods  and  chattels  of  another,  and  all  actions  upon  open  accounts, 
other  than  such  accounts  as  concern  the  trade  of  merchandise  between  mer- 
chant and  merchant,  their  factors  and  servants,  shall  be  commenced  and  sued 
within  two  years  next  after  the  cause  of  such  action  or  suit,  and  not  after. 
All  actions  for  injuries  done  to  the  person  of  another,  as  of  assault,  battery, 
wounding,  or  imprisonment,  and  all  actions  for  injuries  done  to  the  character 
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or  reputation  of  another,  as  of  libel  or  slander,  shall  be  commenced  and  sued 
within  one  year  next  after  the  cause  of  such  action  or  suit,  and  not  after ;  and 
all  actions  of  debt  grounded  upon  any  contract  in  writing,  shall  be  commenced 
and  sued  within  four  years  next  after  the  cause  of  such  action  or  suit,  and 
not  afler. 

Art.  2378  (2).  Be  itjurther  enacted,  That  judgment  in  any  court  of  rec- 
ord within  this  Republic,  when  execution  hath  not  issued  within  twelve 
months  afler  the  rendition  of  the  judgment,  may  be  revived  by  scire  facia$^ 
or  an  action  of  debt  brought  thereon  within  ten  years  next  after  the  date  of 
such  judgment,  and  not  after,  or  when  execution  hath  issued  and  no  return 
is  made  thereon,  the  party  in  whose  favor  the  same  was  issued 
[*  civ]  shall  ♦  and  may  move  against  the  sheriff  or  other  officer,  or  his  or 
their  security  or  securities,  for  not  returning  the  same,  within  five 
years  from  the  day  on  which  it  was  returnable,  and  not  after ;  Provided, 
That  always,  when  any  person  or  persons  entitled  to  such  judgment,  when 
execution  hath  issued  and  no  return  made  (in  either  case)  shall  be  or  were 
under  the  age  of  twenty-one  years,  was  a  married  woman,  a  person  of  un- 
sound mind,  imprisoned,  or  not  within  the  Republic,  at  the  time  of  such  judg- 
ment being  rendered,  or  such  execution  being  returnable,  every  such  person, 
his  or  her  heirs,  executors,  or  administrators,  shall  and  may,  notwithstanding 
the  said  term  of  five  years  are  or  shall  have  expired,  have  the  benefit  of  said 
judgment  when  no  execution  hath  issued,  by  reviving  the  same  by  scire  fada* 
or  action  of  debt;  and  when  execution  hath  issued, and  no  return  made,  every 
such  person,  his  or  her  heirs,  executors,  or  administrators,  may  have  the 
benefit  of  other  executions,'  or  may  move  against  the  sheriff  or  other  officer, 
or  his  or  their  security  or  securities  for  the  same,  within  five  years  next  after 
such  disabilities  be  removed,  and  not  after. 

Art.  2379  (3).  Be  it  farther  enacted.  That  all  actions  or  suits  founded 
upon  any  account  for  goods,  wares,  or  merchandise  sold  and  delivered,  or  for 
any  articles  charged  in  any  store  account,  shall  be  commenced  and  sued  within 
two  years  next  after  the  cause  of  such  action  or  suit,  and  not  aAer,  except 
that,  in  the  case  of  the  death  of  the  creditors  or  debtors,  or  removal  of  the 
debtor  before  the  expiration  of  said  term  of  two  years,  the  further  term  of 
one  year  from  the  death  of  such  creditor  or  debtor  shall  be  allowed  from  the 
commencement  of  such  action  or  suit :  Provided,  That  in  case  of  the  removal 
of  the  debtor  out  of  the  county  where  such  debts  were  created,  no  act  of 
limitations  shall  run  unless  the  person  removing  shall,  ten  days. previous  to 
his  removal,  put  up  a  notice  in  writing  at  the  seat  of  justice  of  the  county 
from  which  he  may  be  about  to  remove,  setting  forth  his  intention  to  remove. 

Art.  2380  (4).  Be  it  Jurther  enacted,  That  to  prevent  imposition  or  de- 
ception herein,  the  respective  times  or  dates  of  the  delivery  of  the  several 
articles  charged  in  any  such  account,  or  in  any  receipt  taken  for  the  delivery 
of  them,  shall  be  particularly  specified ;  and  if  any  merchant  or  trader  shall 
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wilfully  postdate  any  article  or  articles  in  such  account,  or  the  receipt  taken 
for  the  delivery  of  them,  he  shall  foifeit  and  pay  tenfold  the  articles  so  post- 
dated, to  be  recovered,  <&c 

Art.  2381  (5).  Be  it  further  enacted^  That  to  prevent  evasion  hereof  in 
regard  to  the  time  of  the  cause  of  such  action  or  suit,  or  the  time  at  which 
such  account  became  due,  it  is  hereby  Provided^  That  no  recovery  shall  be 
had  for  any  article  charged  in  such  account,  which  was  entered,  charged,  or 
delivered  for  a  term  of  two  years  or  upwards  before  the  commencement  of 
such  action  or  suit,  except  in  the  case  of  the  death  of  the  creditor  or  debtor, 
before  the  expiration  of  one  year  from  the  time  of  such  action  or  suit; 
and  in  that  case  no  article  shall  be  allowed  which  shall  appear  to 
have  *  been  charged  or  delivered  three  years  or  upwards  before  [*  clvi] 
the  commencement  of  such  action  or  suit 

Art.  2382  (6).  Be  it  farther  enactedy  That  if  in  any  such  action  or 
suit  judgment  be  given  for  the  plaintiff,  and  the  same  be  afterwards  re- 
versed by  error,  or  a  verdict  passed  for  the  plaintiff,  and  upon  matter 
alleged  in  arrest  of  judgment,  the  .judgment  be  given  against  the  plaintiff 
that  he  take  nothing  by  his  plaint,  petition,  or  bill ;  in  all  such  cases,  the 
party  plaintiff,  his  heirs,  executors,  or  administrators  (as  the  case  shall 
require)  may  commence  a  new  action  or  suit,  from  time  to  time,  within  the 
year  next  afler  such  judgment  reversed,  or  such  verdict  given  against  the 
plaintiff,  and  not  after. 

Art.  2383  (7).  Be  it  further  enacted,  That  if  any  suit  be  brought 
against  any  executor  or  administrator,  or  other  person  having  charge  of  the 
estate  of  a  testator  or  of  an  intestate,  for  the  recovery  of  a  debt  due  upon 
an  open  account,  it  shall  be  the  duty  of  the  court  before  which  such  suit  is 
brought,  to  cause  to  be  expunged  from  such  account  every  item  thereof 
which  shall  appear  to  have  become  due  two  years  or  upwards  before  the 
death  of  the  testator  or  intestate.  And  if  any  person  shall  wilfully  post- 
date any  such  account,  he  shall  forfeit  tenfold,  <&c. 

Art.  2384  (8).  Be  it  further  enacted^  That  each  and  every  claim  for 
money  which  has  been  due  for  more  than  five  years,  and  less  than  ten 
years,  an  action  shall  be  commenced  thereon  within  one  year  from  the  pas- 
sage of  this  act,  and  not  thereafter ;  on  each  and  every  claim  for  money 
due  for  ten  and  less  than  fifteen  years,  action  shall  be  commenced  within 
six  months  from  the  passage  of  this  act ;  on  each  and  every  claim  for 
money  due  for  fifteen  years  and  upwards,  action  shall  be  commenced 
within  three  months  from  the  passage  of  this  act,  and  not  thereafter ;  and 
in  each  of  the  cases  mentioned  in  this  section  the  defendant  shall  be  ad- 
mitted to  plead  payment,  and  to  support  the  plea  may  rely  upon  the 
circumstance,  or  the  presumption  arising  from  lapse  of  time. 

Art.  2385  (9).  Be  it  further  enacted,  That  no  writ  of  error  or  super- 
sedeas shall  be  granted  to  any  judgment  in  law,  nor  shall  a  bill  of  review 
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be  granted  to  anj  decree  pronoanced  in  equity,  after  two  years  from  the 
time  such  judgment  or  decree  ^hall  have  been  made  finaL 

Art.  2386  (10).  Be  it  further  enacted^  That  any  person  absenting  him- 
self beyond  sea  or  elsewhere,  for  seven  years  successiTely,  shall  be  pre- 
sumed to  be  dead  in  any  cause  wherein  his  death  may  come  in  question, 
unless  proof  be  made  that  he  was  alive  within  that  dme ;  but  an  estate 
recovered  on  such  a  presumption,  if  in  a  subsequent  action  or  suit  the  per- 
son presumed  to  be  dead  shall  be  proved  to  be  living,  shall  be  restored  to 
him  who  shall  have  been  evicted,  and  he  may  moreover  demand  and 
recover  the  rents  and  profits  of  the  estate  during  such  time  as  he  shall  be 
deprived  thereof,  with  lawful  interest 

Art.  2387  (11).  Be  it  further  enacted^  That  no  law  of  limitations, 
except  in  the  cases  provided  for  in  the  eighth  section  of  this  act, 
[*  clvii]  shall  *  run  against  infants,  married  women,  persons  imprisoned  oi 
persons  of  unsound  mind,  during  the  existence  of  their  respective 
disabilities;  and  when  the  law  of  limitations  did  not  commence  to  run 
prior  to  the  existence  of  these  disabilities,  such  persons  shall  have  the 
same  time  allowed  them  after  their  removal,  that  is  allowed  to  others  by 
this  and  other  laws  of  limitations  now  in  force. 

Art.  2388  (12).  Be  it  Jurther  enacted^  That  when  an  action  may  ap- 
pear to  be  barred  by  a  law  of  limitations,  no  acknowledgment  of  the  jusUce 
of  the  claim,  subsequent  to  the  time  it  became  due,  shall  be  admitted  in 
evidence  to  take  the  case  out  of  the  operation  of  the  laws,  unless  such 
acknowledgment  be  in  writing,  and  signed  by  the  party  to  be  charged 
thereby. 

Art.  2389  (13).  Beit  further  enacted.  That  no  action  shall  be  brought 
against  any  emigrant  of  the  Republic,  to  recover  a  claim  which  was  barred 
by  the  statute  of  limitations  of  that  country  or  state  from  which  he  emi- 
grated ;  nor  shall  an  action  be  brought  to  recover  money  from  an  emigrant 
who  was  released  from  its  payment  by  the  bankrupt  or  insolvent  laws  of 
the  country  or  state  from  which  he  emigrated. 

Art.  2390  (14).  Be  it  further  enacted.  That  the  person  who  has  or 
shall  have  right  of  entry  into  any  real  estate,  consbting  of  lands,  tene- 
ments, or  hereditaments,  shall  make  entry  therein  within  ten  years  next 
after  this  right  shall  have  accrued,  and  on  failure  shall  be  forever  barred 
thereafter ;  yet,  if  the  person  entitled  shall  have  been,  or  shall  be  under 
the  age  of  twenty-one  years,  b,feme  covert,  or  insane,  or  if  forcible  occupa- 
tion of  the  premises  or  of  the  country  containing  them,  by  a  public  enemy, 
prevent  entry,  the  time  of  such  disability  shall  not  be  computed  as  a  part 
of  the  period  of  limitation.  The  death  of  one,  dying  possessed  of  such 
real  estate  without  right,  shall  not  be  such  descent  to  the  heir  of  the  de- 
cedent as  to  bar  entry  of  the  person  entitled  at  the  time  of  the  descent, 
unless  such  decedent  shall  have  had  five  years'  peaceable  possession. 
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Peaceable  possession,  within  the  scope  of  this  act,  is  such  as  is  continaons 
and  not  interrupted  by  adverse  suit  to  recover  the  estate. 

Art.  2891  (15).  Beit  further  encicted,  That  every  suit  to  be  instituted 
to  recover  real  estate,  as  against  him,  her,  or  them  in  possession  under 
title  or  color  of  title,  shall  be  instituted  within  three  years  next  after  the 
cause  of  action  shall  have  accrued,  and  not  afterwards ;  but,  in  this  limita- 
tion, is  not  to  be  computed  the  duration  of  disability  to  sue  from  minority, 
coverture,  or  insanity  of  him,  her,  or  them  having  cause  of  action.  By  the 
term  title,  as  used  in  this  section,  is  meant  a  regular  chain  of  transfer  from 
or  under  the  sovereignty  of  the  soil ;  and  color  of  title  is  constituted  by  a 
consecutive  chain  of  such  transfer  down  to  him,  her,  or  them  in  possession, 
without  being  regular ;  as  if  one  or  more  of  the  memorials  or  muniments 
be  not  registered,  or  not  duly  registered,  or  be  only  in  writing,  or  such  like 
defect  as  may  not  extend  to  or  include  the  want  of  intrinsic  fairness  or 
honesty ;  or  where  the  party  in  possession  shall  hold  the  same 
by  a  certificate  of  headright,  land  *  warrant,  or  land  scrip,  with  a  [*  dviii] 
chain  of  transfer  down  to  him,  her,  or  them  in  possession ;  and 
provided  this  section  shall  not  bar  the  government. 

Art.  2892  (16).  Be  it  further  enacted,  That  he,  she,  or  they,  who  shall 
have  had  five  years  like  peaceable  possession  of  real  estate,  cultivating, 
using,  or  enjoying  the  same  and  paying  taxes  thereon,  if  any,  and  claiming 
under  a  deed,  or  deeds,  duly  registered,  shall  be  held  to  have  full  title,  pre- 
cluding all  claims,  but  shall  not  bar  the  government ;  and  saving  to  the 
person  or  persons  having  superior  right  and  cause  of  action,  the  duration 
of  disability  arising  from  nonage,  coverture,  or  insanity. 

Art.  2898  (17).  Be  it  further  enacted,  That  ten  years  of  such  peace- 
able possession  and  cultivation,  use  or  enjoyment  thereof,  without  any  evi- 
dence of  title,  shall  give  to  such  naked  possessor  full  property  precursive  of 
all  other  claims,  in  and  to  six  hundred  and  forty  acres  of  land,  including 
his,  her,  or  their  improvement,  yet  the  right  of  the  government  is  not  to 
be  barred ;  and  there  is  saved  to  the  person  having  the  title  and  cause  of 
action,  the  duration  of  disability  to  sue  from  nonage,  coverture,  or  insanity. 

Art.  2894  (18).  Be  it  further  enacted,  That  the  obligors  or  any  one  or 
more  of  them  whose  name  or  names  appear  in  any  statutory  bond,  concern- 
ing which  it  is  or  shall  be  by  law  provided,  that  it  is  to  be  or  shall  become 
a  judgment,  or  have  the  effect  thereof,  shall  have  one  year  next  afker  the 
actual  or  ostensible  forfeiture  thereof,  to  move  the  proper  court  to  quash 
said  bond,  or  otherwise  to  move  for,  and  have  an  issue  or  issues,  and  a  jury 
to  try  the  same  or  any  other  matter  of  fact  which,  in  a  regular  action  on 
such  bond,  might  properly  defeat  or  modify  a  recovery  thereon  against 
such  obligor  or  obligors. 

Art.  2895  (22).  Be  it  further  enacted,  That  if  any  person  against  whom 
there  is  or  shall  be  cause  of  action  is  or  shall  be  without  the  limits  of  the 
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Republic  at  the  time  of  the  accruing  of  such  action,  or  at  anj  time  duriiig 
which  the  same  might  have  been  maintained,  then  the  person  entitled  to 
such  action  shall  be  at  liberty  to  bring  the  same  against  such  person  or 
persons,  after  his  or  their  return  to  the  Republic,  and  the  time  of  such  per- 
son's absence  shall  not  be  accounted  or  taken  as  a  part  of  the  time  limited 
by  this  acL 

Abt.  2396  (24),  Provides,  That  the  act  of  January  20, 1840,  shall  not 
be  so  construed  as  to  recover  any  claim  which  had  been  barred  by  the  laws 
then  in  force;  and  all  claims  against  which  the  laws  then  in  force  had 
commenced  to  run  shall  be  barred  by  the  lapse  of  time  which  would  have 
barred  them  had  those  laws  continued  in  force :  Provided^  the  said  time  be 
shorter  than  that  by  which  they  would  have  been  barred  by  the  other 
sections  of  this  act. 

Art.  2397  (25).  Be  it  further  enaeUd,  That  this  act  shall  not  be  con- 
strued to  prejudice  the  claims  of  those  to  real  estate  that  would  have  been 
quieted  at  an  earlier  time  by  the  twelfth  section  of  ^'  An  act  organizing  the 
Inferior  Courts,"  &c,  approved  December  26, 1836 ;  and  the  said 
[*  clix]  section  *  shall  be  considered  to  continue  in  full  force  whenever  it 
will  quiet  titles  to  land  at  an  earlier  period  than  this  act. 

Art.  2398.  Act  of  February  5,  1841  (Supplementary),  extends  the 
provisions  of  the  foregoing  act  to  foreign  as  well  as  domestic  claims. 

Art.  2399.  Act  of  June  28,  1845,  Provides,  That  suits  on  foreign 
judgments,  decrees,  and  adjudications  shall  be  barred  in  four  years  after 
the  rendition  of  the  same,  unless  brought  within  sixty  days  from  the  pas- 
sage of  this  act. 

Art.  2400  (5).  Act  of  March  16, 1848.  Suits  may  be  commenced  in 
the  District  Courts,  upon  all  appeal  bonds  given  in  the  County  Courts  per- 
taining to  the  estates  of  decedents  and  wards  ;  and  upon  all  bonds  given  in 
the  District  Courts,  to  remove  causes  of  the  estates  of  decedents  and 
wards  to  the  District  Courts,  within  four  years  next  after  the  right  of 
action  shall  have  accrued  on  said  bonds,  and  not  afterwards,  saving  to  per- 
sons non  compos  mentis,  infants,  and  femes  covert,  two  years  aft«r  the 
respective  disabilities  shall  be  removed. 

Art.  2401  (114).  Act  of  March  20,  1848.  All  suits  upon  the  bond 
of  any  executor  or  administrator  shall  be  commenced  and  prosecuted 
within  four  years  next  after  the  death,  resignation,  removal,  or  discharge  of 
such  executor  or  administrator,  and  not  thereafter:  Provided,  however, 
that  infants,  femes  covert,  and  persons  non  compos  mentis,  shall  have  at  least 
two  years,  within  which  to  institute  such  suits,  after  the  removal  of  their 
respective  disabilities. 

Art.  2402  (40).  Act  of  the  same  date  makes  similar  provisions  with 
reference  to  guardians'  bonds. 
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IOWA. 
(From  the  Code  of  Iowa,  Tit.  XIX  Chap.  99.    1851.) 

1659.  The  following  actions  may  be  brought  within  the  times  herein 
limited  respectively  af\er  their  causes  accrue,  and  not  afterwards,  except 
when  otherwise  specially  declared,  that  is  to  say : 

First.  Actions  of  slander,  libels,  malicious  prosecution,  injuries  to  the 
person,  or  for  a  statute  penalty  within  two  years ; 

Second.  Those  against  a  sheriff  or  other  public  officer  growing  out  of  a 
liability  incurred  by  the  doing  of  an  act  in  an  official  capacity,  or  by  the 
omission  of  an  official  duty,  including  the  non-payment  of  money  collected 
on  execution  within  three  years ; 

Third.    Those  founded  on  unwritten  contracts,  those  brought  for  injuries 
to  property,  or  for  relief  on  the  ground  of  fraud  in  cases  heretofore 
*  solely  cognizable  in  a  court  of  chancery,  and  all  other  actions  not  [*  clx] 
otherwise  provided  for,  in  this  respect,  within  five  years  ; 

Fourth.  Those  founded  on  written  contracts,  or  judgments  of  any  court 
(except  those  courts  provided  for  in  the  next  section),  and  those  brought 
for  the  recovery  of  real  property,  within  ten  years ; 

Fifih.  Those  founded  on  a  judgment  of  a  court  of  record,  whether  of 
this  or  of  any  other  of  the  United  States,  or  of  the  federal  courts  of  the 
United  States,  within  twenty  years. 

1660.  In  actions  for  relief  on  the  ground  of  fraud,  as  above  contem- 
plated, the  cause  of  action  will  not  be  deemed  to  have  accrued  until  the 
discovery  of  the  fraud  by  the  party  aggrieved. 

1661.  In  actions  founded  upon  contract  the  above  limitations  shall  not 
apply  if,  from  the  answer  of  the  defendant  or  from  his  testimony  as  a  wit- 
ness, it  appears  affirmatively  that  the  cause  of  action  still  justly  subsists. 
But  the  answer  of  one  of  several  defendants  shall  not  prejudice  the  inter- 
ests of  others  in  this  respect 

1662.  Where  there  is  a  continuous  open  current  account,  the  cause  of 
action  shall  be  deemed  to  have  accrued  on  the  date  of  the  last  item  therein, 
as  proved  on  the  triaL 

1663.  The  delivery  of  the  original  notice  to  the  sheriff  of  the  proper 
county  with  intent  that  it  be  served  immediately  (which  intent  shall  be 
presumed  unless  the  contrary  appears),  or  the  actual  service  of  that  notice 
by  another  person  is  a  commencement  of  the  action. 

1664.  The  time  during  which  a  defendant  is  a  non-resident  of  the  State 
shall  not  be  included  in  computing  any  of  the  periods  of  limitation  above 
prescribed. 

1665.  But  when  a  cause  of  action  has  been  fully  barred  by  the  laws  of 
any  country  where  the  defendant  has  previously  resided,  such  bar  shall  be 
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the  same  defence  here  as  though  it  had  arisen  under  the  provisions  of  this 
chapter. 

1666.  The  above  limitation  of  actions  for  the  recovery  of  real  prop- 
erty shall  not  apply  to  minors  so  far  as  to  prevent  them  from  having  at 
least  one  year  after  attaining  their  majority  within  which  to  commence 
such  actions. 

1 667.  If  the  person  entitled  to  a  cause  of  action  die  within  one  year 
next  previous  to  the  expiration  of  the  limitation  above  provided  for,  the 
limitation  above  mentioned  shall  not  apply  until  one  year  afVer  such  death. 

1668.  If,  after  the  commencement  of  an  action,  the  plaintiff  fail  therein 
for  any  cause  except  negligence  in  its  prosecution,  and  a  new  suit  be 
brought  within  six  months  thereafter,  the  second  suit  shall,  for  the  purposes 
herein  contemplated,  be  deemed  a  continuation  of  the  first. 

1669.  The  above  limitations  and  provisions  shall  not  apply  to  evi- 
dences of  debt  intended  to  circulate  as  money,  but  shall  in  other  respects 
be  applicable  to  all  actions  brought  by  or  against  all  bodies  corporate  and 

politic,  except  when  otherwise  expressly  declared. 
[*clxi]      *  1670.     Causes  of  action,  founded  on  contract,  are  revived  by 
an  admission  that  the  debt  is  unpaid  as  well  as  by  a  new  promise 
to  pay  the  same. 

1671.  The  provisions  of  this  chapter  are  intended  to  apply  to  causes  of 
action  which  have  already  accrued  and  are  not  yet  barred,  subject  to  the 
regulations  contained  in  the  following  two  sections. 

1672.  The  times  hereinafiier  allowed  for  commencing  actions  in  such 
cases  shall  not  be  less  than  one  half  the  periods  of  limitation  herein  respec- 
tively prescribed,  except  as  provided  in  the  next  section. 

1673.  But  when  the  period  of  limitation,  heretofore  fixed  by  statute,  is 
not  enlarged  by  the  provisions  of  the  first  section  of  this  chapter,  the  time 
allowed  for  the  commencement  of  a  suit  shall  in  no  case  be  greater  than 
that  fixed  by  the  law  heretofore  in  force  as  applied  to  those  cases. 

1674  The  time  of  limitation  in  relation  to  actions  for  the  recovery  of 
real  estate,  as  prescribed  in  this  chapter,  shall  not  commence  to  run  in 
favor  of  a  settler  on  any  public  lands  until  such  lands  have  been  sold  by 
the  State. 


CALITOBNIA. 

(Statates  of  California.    First  Session.) 

CHAPTER  I. 

Sect.  1.  Civil  actions  can  only  be  commenced  within  the  periods  pre- 
scribed in  this  act,  after  the  cause  of  action  shall  have  accrued,  except  when 
a  different  limitation  is  prescribed  by  statute. 
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Sect.  2.  When  the  cause  of  action  has  already  accrued,  the  party  en- 
titled, and  those  claiming  under  him,  shall  have,  after  the  passage  of  thi& 
act,  the  whole  period  herein  prescribed  in  which  to  commence  an  action. 

CHAPTER  n. 

Sect.  3.  The  people  of  this  State  will  not  sue  any  person  for  or  in  re- 
spect to  any  real  property,  or  the  issues  or  profits  thereof,  by  reason  of  the 
right  or  title  of  the  people  to  the  same,  unless,  1st,  such  right  or  title  shall 
have  accrued  within  ten  years  before  any  action  or  other  proceeding  for  the 
same  shall  be  commenced,  or  unless ;  2d,  the  people,  or  those  from  whom 
they  claim,  shall  have  received  the  rents  or  profits  of  such  real  property,  or 
of  some  part  thereof,  within  the  space  of  ten  years. 

Sect.  4.    No  action  shall  be  brought  for  or  in  respect  to  real 
property  *  by  any  person  claiming  by  virtue  of  letters-patent  or    [*  dxii] 
grants  from  the  State,  unless  the  same  might  have  been  com- 
menced by  the  people  as  herein  specified,  in  case  such  patent  or  grant  had 
not  been  issued  or  made. 

Sect.  5.  When  letters-patent  or  grants  of  real  property  shall  have 
been  issued  or  made  by  the  people  of  this  Sate,  and  the  same  shall  be  de- 
clared void  by  the  determination  of  a  competent  court,  rendered  upon  an 
allegation  of  a  fraudulent  suggestion,  or  concealment,  or  forfeiture,  or  mis- 
take, or  ignorance  of  a  material  fact,  or  wrongful  detaining,  or  defective 
title,  in  such  case  an  action  for  the  recovery  of  the  premises  so  conveyed 
may  be  brought  either  by  the  people  of  the  State,  or  by  any  subsequent 
patentee  or  grantee  of  the  same  premises,  his  heirs  or  assigns,  within  five 
years  after  such  determination  was  made,  but  not  after  that  period. 

Sect.  6.  No  action  for  the  recovery  of  real  property,  or  for  the  recov- 
ery of  the  possession  thereof,  shall  be  maintained  unless  it  shall  appear  that 
the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed 
of  the  premises  in  question  within  five  years  before  the  commencement  of 
the  action. 

Sect.  7.  No  cause  of  action,  or  defence  to  an  action  founded  upon  the 
title  to  real  property,  or  to  rents  or  service  out  of  the  same,  shall  be  effect- 
ual unless  it  appear  that  the  person  prosecuting  the  action  or  making  the 
defence,  or  under  whose  title  the  action  is  prosecuted,  or  the  defence  is 
made,  or  the  ancestor,  predecessor,  or  grantor  of  such  person  was  seised  or 
possessed  of  the  premises  in  question  within  five  years  before  the  com- 
mencement of  the  act  in  respect  to  which  such  action  is  prosecuted  or 
defence  made. 

Sect.  8.  No  entry  upon  real  estate  shall  be  deemed  sufficient  or  valid 
as  a  claim,  unless  an  action  be  commenced  thereon  within  one  year  aflter 
making  such  entry,  and  within  five  years  firom  the  time  when  the  right  to 
make  such  entry  descended  or  accrued. 
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Sect.  9.  In  every  action  for  the  recovery  of  real  property,  or  the  pos- 
session thereof,  the  person  establishing  a  legal  title  to  the  premises  shall  be 
presumed  to  have  been  possessed  thereof,  within  the  time  prescribed  by  law, 
and  the  occupation  of  such  premises  by  any  other  person  shall  be  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title,  unless  it  appear 
that  such  premises  have  been  held  and  possessed  adversely  to  such  legal 
title,  for  five  years  before  the  commencement  of  such  action. 

Sect.  10.  Whenever  it  shall  appear  that  the  occupant  or  those  under 
whom  he  claims  entered  into  the  possession  of  premises,  under  claim  of 
title,  exclusive  of  any  other  right,  founding  such  daim  upon  a  written  in- 
strument, as  being  a  conveyance  of  the  premises  in  question,  or  upon  the 
decree  or  judgment  of  a  competent  court,  and  that  there  has  been  a  con- 
tinued occupation  and  possession  of  the  premises  included  in  such  instru- 
ment, decree,  or  judgment,  or  of  some  part  of  such  premises,  under  such 
claim  for  five  years,  the  premises  so  included  shall  be  deemed  to 
[*  clxiii]  have  been  held  *  adversely,  except  that  when  the  premises  so  in- 
cluded consist  of  a  tract  divided  into  lots,  the  possession  of  one 
lot  shall  not  be  deemed  a  possession  of  any  other  lot  of  the  same  tract. 

Sect.  11.  For  the  purpose  of  constituting  an  adverse  possession  by  any 
person  claiming  a  title  founded  upon  a  written  instrument,  or  a  judgment  or 
decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases :  IsL  When  it  has  been  usually  cultivated  and  improved. 
2d.  When  it  has  been  protected  by  a  substantial  inclosure.  3d.  When 
(although  not  inclosed)  it  has  been  used  for  the  supply  of  fuel  or  of  fencing 
timber  for  the  purposes  of  husbandry,  or  for  the  use  of  pasturage,  or  for 
the  ordinary  use  of  the  occupant.  4th.  When  a  known  lot  single  farm  has 
been  partly  improved,  the  portion  of  such  lot  or  farm  that  may  have  been 
lefl  not  cleared,  or  not  inclosed  according  to  the  usual  custom  of  the  adjoin- 
ing country,  shall  be  deemed  to  have  been  occupied  for  the  same  length  of 
time  as  the  part  improved  and  cultivated. 

Sect.  12.  When  it  shall  appear  that  there  has  been  an  actual  continu- 
al occupation  of  premises,  under  a  claim  of  title,  exclusive  of  any  other 
right,  but  not  founded  upon  a  written  instrument,  or  a  judgment  or  decree, 
the  premises  so  actually  occupied,  and  no  other,  shall  be  deemed  to  have 
been  held  adversely. 

Sect.  13.  For  the  purpose  of  constituting  an  adverse  possession  by  a 
person  claiming  title,  not  founded  upon  a  written  instrument,  judgment, 
or  decree,  land  shall  be  deemed  to  have  been  possessed  and  occupied  in  the 
following  cases  only :  Ist.  When  it  has  been  protected  by  a  substantial 
inclosure.     2d.  When  it  has  been  usually  cultivated  and  improved. 

Sect.  14.  Whenever  the  relation  of  landlord  and  tenant  shall  have  ex- 
isted between  any  persons,  the  possession  of  the  tenant  shall  be  deemed  the 
possession  of  the  landlord,  until  the  expiration  of  five  years  from  the  ter- 
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mination  of  the  tenancy,  or  where  there  has  been  no  written  lease,  until  the 
expiration  of  five  years  from  the  time  of  the  last  payment  of  rent,  notwith- 
standing that  such  tenant  may  have  acquired  another  title,  or  may  have 
claimed  to  hold  adversely  to  his  landlord.  But  such  presumptions  shall 
not  be  made  after  the  periods  herein  limited. 

Sect.  15.  The  right  of  a  person  to  the  possession  of  any  real  property 
shall  not  be  impaired  or  affected  by  a  descent  being  cast  in  consequence  of 
the  death  of  a  person  in  possession  of  such  property. 

Sect.  16.  If  a  person  entitled  to  commence  any  action  for  the  recovery 
of  real  property,  or  to  make  an  entry  or  defence,  founded  on  the  title  to 
real  property,  or  to  rents  or  services  out  of  the  same,  be  at  the  time  such 
title  shall  first  descend  or  accrue,  either ;  1.  Within  the  age  of  twenty-five 
years ;  or  2.  Insane  ;  or,  3.  Imprisoned  on  a  criminal  charge,  or  in  execu- 
tion upon  conviction  of  a  criminal  offence,  for  a  term  less  than  for  life ;  or, 
by  a  married  woman;  the  time  during  which  such  disability  shall  con- 
tinue shall  not  be  deemed  any  portion  of  the  time  in  this  act 
limited  for  the  *  commencement  of  such  action,  or  the  making  [*  clxiv] 
such  entry  or  defence ;  but  such  action  may  be  commenced,  or 
entry  or  defence  made,  within  the  period  of  five  years  after  such  disability 
shall  cease,  or  after  the  death  of  the  person  entitled,  who  shall  die  under 
such  disability,  but  such  action  shall  not  be  commenced,  or  entry  or  defence 
made,  after  that  period. 

CHAPTER  ni. 

Sect.  17.  Actions  other  than  those  for  the  recovery  of  real  property 
can  only  be  commenced  as  follows :  ^  Within  hve  years :  An  action  upon 
a  judgment  or  decree  of  any  court  of  the  United  States,  or  of  any  State  or 
Territory  within  the  United  States.  Within  four  years :  An  action  upon 
any  contract,  obligation,  or  liability  founded  upon  an  instrument  of  writing 
except  those  mentioned  in  the  preceding  section.  Within  three  years :  1. 
An  action  for  a  liability  created  by  statute,  other  than  a  penalty  or  forfeit- 
ure. 2.  An  action  for  trespass  on  real  property,  d.  An  action  for  taking, 
detaining,  or  injuring  any  goods  or  chattels,  including  actions  for  the  specific 
recovery  of  personal  property.  4.  An  action  for  relief  on  the  ground  of 
iraud,  the  cause  of  action  in  such  case  not  to  be  deemed  to  have  accrued 
until  the  discovery,  by  the  aggrieved  party,  of  the  facts  constituting  the 
fraud.  Within  two  years :  An  action  upon  a  contract,  obligation,  or  lia- 
bility, not  founded  upon  an  instrument  in  writing,  except  an  action  on  an 
open  account,  for  goods,  wares,  and  merchandise,  and  an  action  for  any  ar- 
ticle charged  in  a  store  account  2.  An  action  against  a  sheriff,  coroner,  or 
constable,  upon  the  liability  incurred  by  the  doing  of  an  act  in  his  official 
capacity,  and  in  virtue  of  his  office,  or  by  the  omission  of  an  official  duty, 
including  the  non-payment  of  money  collected  on  an  execution.    But  this 
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section  shall  not  apply  to  an  action  for  an  escape.  Within  one  year :  An 
action  upon  a  statute  for  a  penalty  or  forfeiture,  when  the  action  is  giTen  to 
an  individual,  or  to  an  individual  and  the  State,  except  when  the  statute  im- 
posing it  prescribes  a  different  limitation.  2.  An  action  for  libel,  slajider, 
assault,  battery,  or  false  imprisonment  3.  An  action  upon  a  statute  for  a 
forfeiture  or  penalty  to  the  people  of  the  State.  4.  An  action  against  a 
sheriff  or  other  officer,  for  the  escape  of  a  prisoner  arrested  or  imprisoned 
on  civil  process.  5.  An  action  on  an  open  account  for  goods,  wares,  and 
merchandise  sold  and  delivered.  6.  An  action  for  any  article  charged  in 
a  store  account 

Sect.  18.  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  demands 
between  the  parlies,  the  cause  of  action  shall  be  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account  on  either  side. 

Sect.  19.  An  action  for  relief,  not  hereinbefore  provided  for,  must 
be  commenced  within  four  years  after  the  cause  of  action  shall  have 

accrued. 
[*  clzv]      *  Sect.  20.  The  limitations  prescribed  in  this  chapter  shall 
apply  to  actions  brought  in  the  name  of  the  State,  or  for  the 
benefit  of  the  State,  in  the  same  manner  as  to  actions  brought  by  private 
persons. 

CHAPTER  IV. 

Sect.  21.  An  action  shall  be  deemed  to  be  commenced,  within  the 
meaning  of  this  act,  when  the  complaint  has  been  filed  in  the  proper  court 

Sect.  22*  Ify  when  the  cause  of  action  shall  accrue  against  a  person,  he 
is  out  of  the  State,  the  action  may  be  commenced  within  the  time  herein 
limited  after  his  return  to  the  State ;  and  if,  aflter  the  cause  of  action  shall 
have  accrued,  he  depart  the  State,  the  time  of  his  absence  shall  not  be  part 
of  the  time  limited  for  the  commencement  of  the  action. 

Sect.  23.  If  a  person  entitled  to  bring  any  action  mentioned  in  the  last 
preceding  chapter,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or 
other  officer  for  an  escape,  be,  at  the  time  the  cause  of  action  accrued, 
either:  1st  Within  the  age  of  twenty-one  years;  or,  2d.  Insane;  or,  3d. 
Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence  of  a 
criminal  court,  for  a  term  less  than  his  natural  life ;  or,  4th.  A  married 
woman ;  the  time  of  such  disability  shall  not  be  a  part  of  the  time  limited 
for  the  commencement  of  the  action. 

Sect.  24.  If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survive,  an  action  may  be  commenced  by  his  representatives,  after 
the  expiration  of  that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought  die  before  the  expiration 
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of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of  action 
^'  survive,  an  action  may  he  commenced  against  his  executors  or  administra- 

i  tors  afler  the  expiration  of  that  time,  and  within  one  year  after  the  issuing 

I  of  letters  testamentary,  or  of  administration. 

Sect.  25.  When  a  person  shall  he  an  alien  suhject,  or  citizen  of  a 
:  country  at  war  with  the  United  States,  the  time  of  the  continuance  of  the 

i  war  shall  not  he  part  of  the  period  limited  for  the  commencement  of  the 

action. 

Sect.  26.  If  an  action  shall  he  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  reversed  on  appeal,  the 
plaintiff,  or  if  he  die  and  the  cause  of  action  survive,  his  heirs  or  represen- 
r  tatives,  may  commence  a  new  action  within  one  year  after  the  reversal. 

Sect.  27.  When  the  commencement  of  an  action  shall  be  stayed  by  an 
injunction  or  statutory  prohibition,  the  time  of  the  continuance  of  the 
injunction  or  prohibition  shall  not  be  part  of  the  time  limited  for  the  com- 
mencement of  the  action. 

^  Sect.  28.  No  person  shall  avail  himself  of  a  disability,  unless  [*  clxvi] 
it  existed  when  his  right  of  action  accrued. 

Sect.  29.  When  two  or  more  disabilities  coexist,  at  the  time  the  right 
of  action  accrues,  the  limitation  shall  not  attach  until  they  all  be  removed. 

Sect.  30.  The  preceding  sections  of  this  act  shall  not  laffect  actions 
against  directors  or  stockholders  of  a  corporation  to  recover  a  penalty  or 
forfeiture  imposed,  or  to  enforce  a  hability  created  by  laws;  but  such 
actions  must  be  brought  within  three  years  after  the  discovery  by  the 
aggrieved  party  of  the  facts  upon  which  the  penalty  or  the  forfeiture 
attached,  or  the  liability  was  created. 

Sect.  31.  No  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract  whereby  to  take  the  case  out  of  the  opera- 
tion of  the  statute,  unless  the  same  be  contained  in  some  writing  signed  by 
the  party  to  be  charged  thereby. 
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CHAPTER  1.    TITLE  11. 

Sect.  3.  Actions  at  law  shall  only  be  commenced  within  the  penods 
prescribed  in  this  title,  after  the  cause  of  action  shall  have  accrued ;  except 
where,  in  special  cases,  a  different  limitation  is  prescribed  by  statute.  But 
the  objection  that  the  action  was  not  commenced  within  the  time  limited 
shall  only  be  taken  by  answer,  except  as  otherwise  provided  in  section  66. 

Sect.  4.  The  periods  prescribed  in  the  preceding  section  for  the  com- 
mencement of  actions  shall  be  as  follows :  — 
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Within  twenty  years : 

1.  Actions  for  the  recovery  of  real  property,  or  for  the  recovery  of  the 
possession  thereof;  and  no  action  shall  be  maintained  for  such  recovery, 
unless  it  appear  that  the  plaintiff,  his  ancestor,  predecessor,  or  grantor,  was 
seised  or  possessed  of  the  premises  in  question,  within  twenty  years  before 
the  commencement  of  the  action. 

Sect.  5.   Within  ten  years. 

1.  An  action  upon  a  judgment  or  decree  of  any  court  of  the  United 
States,  or  of  any  State  or  Territory  within  the  United  States. 

2.  An  action  upon  a  sealed  instrument 
Sect.  6.  Within  six  years. 

1.  An  action  upon  a  contract  or  liability,  express  or  implied,  excepting 
those  mentioned  in  section  5  ; 

2.  An  action  upon  a  liability  created  by  statute,  other  than  a  penalty  or 
forfeiture ; 

3.  An  action  for  waste  or  trespass  upon  real  property ; 

4.  An  action  for  taking,  determining,  or  injuring  personal  property, 
including  an  action  for  the  specific  recovery  thereof; 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the 
person  or  rights  of  another,  not  arising  on  contract,  and  not  hereinafter 
enumerated. 

Sect.  7.  Within  three  years. 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  a  liability  in- 
curred by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his 
office ;  or  by  the  omission  of  an  official  duty,  including  the  non-payment  of 
money  collected  upon  an  execution.  But  this  section  shall  not  apply  to  an 
action  for  an  escape ; 

2.  An  action  upon  a  statute  for  penalty  or  forfeiture,  where  the  action  is 
given  to  the  party  aggrieved,  or  to  such  party  and  the  State,  except  when 
the  statute  imposing  it  prescribes  a  different  limitation. 

Sect.  8.  Within  two  years. 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisonment ; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  State. 
Sect.  9.  Within  one  year. 

An  action  against  a  sheriff  or  other  officer,  for  the  escape  of  a  prisoner 
arrested  or  imprisoned  on  civil  process. 

Sect.  10.  An  action  upon  a  statute  for  a  penalty  given  in  the  whole  or 
in  part  to  the  person  who  will  prosecute  for  the  same,  shall  be  commenced 
within  one  year  after  the  commission  of  the  offence ;  and  if  the  action  be 
not  commenced  within  one  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter,  in  behalf  of  the  State,  by  the  district  attorney 
of  the  county  where  the  offence  was  committed,  or  is  triable. 

Sect.  11.  An  action  for  any  cause  not  hereinbefore  provided  for  shall 
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be  commenced  within  ten  years  after  the  cause  of  action  shall  have  ac- 
cnied. 

Sect.  12.  In  an  action  brought  to  recover  a  balance  dae  upon  a  mutual, 
open,  and  current  account,  where  there  have  been  reciprocal  demands 
between  the  parties,  the  cause  of  action  shall  be  deemed  to  have  accrued 
from  the  time  of  the  last  item  proved  in  the  account  on  either  side ;  but 
whenever  a  period  of  more  than  one  year  shall  elapse,  between  any  of  a 
series  of  items  or  demands,  they  are  not  to  be  deemed  such  an  account 

Sect.  18.  The  limitations  prescribed  in  this  title  shall  apply  to  actions 
brought  in  the  name  of  the  State,  or  any  county  or  other  public  corporation 
therein,  or  for  its  benefit,  in  the  same  manner  as  to  actions  by  private 
parties. 

Sect.  14.  An  action  shall  be  deemed  commenced,  as  to  each  defendant, 
when  the  complaint  is  filed  and  the  summons  served  on  him,  or  on  a  co- 
defendant  who  is  a  joint  contractor,  or  otherwise  united  in  interest  with 
him. 

Sect.  15.  An  attempt  to  commence  an  action  shall  be  deemed  equiva- 
lent to  the  commencement  thereof,  within  the  meaning  of  this  title,  when 
the  complaint  is  filed,  and  the  summons  delivered,  with  the  intent  that  it 
shall  be  actually  served,  to  the  sheriff  or  other  officer  of  the  county,  in 
which  the  defendants  or  one  of  them  usually  or  last  resided ;  or  if  a  corpo- 
ration be  defendant,  to  the  sheriff  or  other  officer  of  the  county  in  which 
such  corporation  was  established  by  law,  or  where  its  general  business  was 
transacted,  or  where  it  kept  an  office  for  the  transaction  of  business.  But 
such  attempt  shall  be  followed  by  the  first  publication  of  the  summons,  or 
the  service  thereof,  within  sixty  days. 

Sect.  16.  If,  when  the  cause  of  action  shall  accrue  against  any  person, 
who  shall  be  out  of  the  State,  or  concealed  therein,  such  action  may  be 
commenced  within  the  terms  herein  respectively  limited,  after  the  return 
of  such  person  into  the  State,  or  the  time  of  his  concealment ;  and  if,  after 
such  cause  of  action  shall  have  accrued,  such  person  shall  depart  from  and 
reside  out  of  this  State,  or  conceal  himself,  the  time  of  his  absence  or  con- 
cealment shall  not  be  deemed  or  taken  as  any  part  of  the  time  limited  for 
the  commencement  of  such  action. 

Sect.  17.  If  a  person,  entitled  to  bring  an  action  mentioned  in  this 
title,  except  for  a  penalty  or  forfeiture,  or  against  a  sheriff  or  other  officer 
for  an  escape,  be,  at  the  time  the  cause  of  action  accrues,  either, 

1.  Within  the  age  of  twenty-one  years;  or, 

2.  Insane ;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  court  for  a  term  less  than  his  natural  life ;  or, 

4.  A  married  woman  ; 

The  time  of  such  disability  shall  not  be  a  part  of  the  time  limited  for  the 
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uommenoement  of  the  action ;  bat  the  period  within  which  the  action  shall 
be  brought,  except  the  actions  mentioned  in  section  four,  shall  not  be  ex- 
tended more  than  five  years  by  any  such  disability,  except  infancy ;  nor  shall 
it  be  extended  in  any  case  longer  than  one  year  after  the  disability  ceases. 

Srct.  18.  If  a  person,  entitled  to  bring  an  action,  die  before  the  ex- 
piration of  the  time  limited  for  the  commencement  thereof,  and  the  cause 
of  action  survive,  an  action  may  be  commenced  by  his  personal  representa- 
tives after  the  expiration  of  the  time,  and  within  one  year  from  his  death. 
If  a  person  against  whom  an  action  may  be  brought,  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survives,  an  action  may  be  commenced  against  his  personal  repre- 
sentatives after  the  expiration  of  that  time,  and  within  six  months  after 
the  issuing  of  letters  testamentary  or  of  administration. 

Sect.  19.  When  a  person  shall  be  an  alien,  subject,  or  citizen  of  a 
country  at  war  with  the  United  States,  the  time  of  the  continuance  of 
the  war  shall  not  be  a  part  of  the  period  limited  for  the  commencement  of 
the  action. 

Sbct.  20.  When  the  commencement  of  an  action  is  stayed  by  injunc- 
tion or  a  statutory  prohibition,  the  time  of  the  continuance  of  the  injunc- 
tion or  prohibition  shall  not  be  a  part  of  the  time  limited  for  the  conmience- 
ment  of  the  action. 

Sect.  21.  If  an  action  shall  be  commenced  within  the  time  prescribed 
therefor,  and  a  judgment  therein  for  the  plaintiff  be  reversed  on  appeal, 
the  plaintiff,  or  if  he  die,  and  the  cause  of  action  survives,  his  heirs  or 
personal  representatives,  may  commence  a  new  action  within  one  year 
after  the  reversal. 

Sect.  22.  No  person  shall  avail  himself  of  a  disability,  unless  it  existed 
when  his  right  of  action  accrued. 

Sect.  23.  When  two  or  more  disabilities  shall  coexist  at  the  dme  the 
right  of  action  accrues,  the  limitation  shall  not  attach  until  they  all  be 
removed. 

Sect.  24.  No  acknowledgment  or  promise  shall  be  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  the  case  out  of  the  opera- 
tion of  this  title,  unless  the  same  is  contained  in  some  writing,  signed  by 
the  party  to  be  charged  thereby ;  but  this  section  shall  not  alter  the  effect 
of  any  payment  of  principal  or  interest 

Sect.  25.  Whenever  any  payment  of  principal  or  interest  has  been  or 
shall  be  made  upon  an  existing  contract,  whether  it  be  bill  of  exchange, 
promissory  note,  bond,  or  other  evidence  of  indebtedness,  if  such  payment 
be  made  after  the  same  shall  have  become  due,  the  limitation  shall  com- 
mence from  the  time  the  last  payment  was  made. 

Sect.  26.  When  the  cause  of  action  has  arisen  in  another  State,  Terri- 
tory or  country,  between  non-residents  of  this  State,  and  by  the  laws  of 
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the  State,  Territory,  or  country  where  the  cause  of  action  arose,  an  action 
cannot  be  maintained  thereon  by  reason  of  the  lapse  of  time,  no  action 
shall  be  maintained  thereon  in  this  State. 
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Sect.  3.  Actions  can  only  be  commenced  within  the  periods  prescribed 
in  this  chapter,  after  the  cause  of  action  shall  have  accrued,  except  where 
in  special  cases  a  different  limitation  is  prescribed  by  statute. 

Sect.  4.  No  action  for  the  recovery  of  real  property,  or  for  the  recov- 
ery of  the  possession  thereof,  shall  be  maintained,  unless  it  appear  that  the 
plaintiff,  his  ancestor,  predecessor,  or  grantor,  was  seised  or  possessed  of 
the  premises  in  question,  within  twenty  years  before  the  commencement  of 
the  suit  The  periods  prescribed  in  the  preceding  section  for  the  com- 
mencement of  actions  are  as  follows : 

Sect.  5.   Within  ten  years. 

An  action  upon  a  judgment  or  decree  of  a  court  of  the  United  States, 
or  of  any  State  or  Territory  of  the  United  States. 

Sect.  6.   Within  six  years. 

1.  An  action  upon  a  contract  or  other  obligation,  express  or  implied, 
excepting  those  mentioned  in  the  last  preceding  section ; 

2.  An  action  upon  a  liability  created  by  statutes,  other  than  those  upon 
a  penalty  or  forfeiture ; 

3.  An  action  for  trespass  upon  real  property ; 

4.  An  action  for  taking,  detaining,  and  injuring  personal  property,  in- 
cluding actions  for  the  specific  recovery  thereof; 

5.  An  action  for  criminal  conversation,  or  for  any  other  injury  to  the 
person  or  rights  of  another,  not  arising  on  obligation,  and  not  hereinafter 
enumerated ; 

6.  An  action  for  relief,  on  the  ground  of  fraud ;  the  cause  of  action  in 
such  case  not  to  be  deemed  to  have  accrued,  until  the  discovery  by  the 
aggrieved  party  of  the  facts  constituting  the  fraud. 

Sect.  7.  Within  three  years. 

1.  An  action  against  a  sheriff,  coroner,  or  constable,  upon  the  liability 
by  the  doing  of  an  act  in  his  official  capacity,  and  in  virtue  of  his  office,  or 
by  an  omission  of  an  official  duty,  including  .the  failure  to  pay  money  col- 
lected upon  an  execution ;  but  this  section  does  not  apply  to  an  action  for 
an  escape; 

2.  An  action  upon  a  statute  for  a  penalty  or  forfeiture,  where  the  action 
IS  given  to  the  party  aggrieved,  except  as  otherwise  provided  by  law. 
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Sect.  8.  "Within  two  years. 

1.  An  action  for  libel,  slander,  assault,  battery,  or  false  imprisooment ; 

2.  An  action  upon  a  statute  for  a  forfeiture  or  penalty  to  the  Territory. 
Sect.  9.  Within  one  year. 

An  action  against  a  sheriff,  or  other  officer,  for  the  escape  of  a  person 
arrested  or  imprisoned  by  a  civil  process. 

Sect.  10.  In  an  action  brought  to  recover  a  balance  due  upon  a  mutual 
open  and  current  account,  when  there  have  been  reciprocal  demands  be- 
tween the  parties,  the  cause  of  action  is  deemed  to  have  accrued  from  the 
time  of  the  last  item  proved  in  the  account,  claimed  or  proved  to  be  chaise- 
able  on  the  adverse  side. 

Sect.  11.  An  action  upon  a  statute  for  a  penalty  given  in  the  whole  or 
in  part,  to  the  person  who  prosecutes  for  the  same,  must  be  commenced 
within  one  year  after  the  commission  of  the  offence ;  and  if  the  action  be 
not  commenced  within  one  year  by  a  private  party,  it  may  be  commenced 
within  two  years  thereafter  in  behalf  of  the  United  States,  by  the  Attorney- 
Greneral,  or  the  district  attorney  of  the  county  where  the  offence  was 
committed. 

Sect.  12.  An  action  for  relief,  not  being  before  provided  for,  must  be 
commenced  within  ten  years  after  the  cause  of  action  shall  have  ac- 
crued. 

Sect.  13.  The  limitations  prescribed  in  this  chapter  apply  to  actions 
brought  in  the  name  of  the  United  States,  in  the  same  manner  as  to  actions 
by  private  parties. 

Sect.  14.  An  action  is  commenced  as  to  each  defendant  when  the 
summons  is  served  on  him,  or  on  a  defendant  who  is  a  joint  contractor,  or 
otherwise  united  in  interest  with  him. 

Sect.  15.  An  attempt  to  commence  an  action  is  deemed  equivalent  to 
the  commencement  thereof,  within  the  meaning  of  this  chapter,  when  the 
summons  is  delivered,  with  the  intent  that  it  shall  be  actually  served,  to  the 
sheriff  or  other  officer  of  the  county,  in  which  the  defendants,  or  one  of 
them,  usually  or  last  resided ;  or  if  a  corporation  be  a  defendant  to  the 
sheriff  or  other  officer  of  the  county  in  which  such  corporation  was  estab- 
lished by  law,  or  where  its  general  business  was  transacted,  or  where  it 
kept  an  office  for  the  transaction  of  business ;  but  such  an  attempt  must  be 
followed  by  the  first  publication  of  the  summons,  or  the  service  thereof, 
within  sixty  days. 

Sect.  16.  If,  when  the  cause  of  action  accrue  against  a  person,  he  be 
out  of  the  Territory,  the  actipn  may  be  commenced  within  the  term  herein 
limited  after  his  return  to  the  Territory ;  and  if,  after  the  cause  of  action 
accrues,  he  depart  from  the  Territory,  the  time  of  his  absence  is  not  part 
of  the  limited  time  for  the  commencement  of  the  action. 

Sect.  17.  If  a  person,  entitled  to  bring  an  action  mentioned  in  this 
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chapter,  except  for  a  penalty,  or  forfeiture,  or  against  a  shefiff  or  other 
officer  for  an  escape,  be,  at  the  time  the  cause  of  action  accrued,  either, 

1.  Within  the  age  of  twentj-one  years ;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  under  the  sentence 
of  a  criminal,  for  a  time  less  than  his  natural  life ;  or, 

4.  A  married  woman  ; 

The  time  of  such  disability  is  not  a  part  of  the  time  limited  for  the  com- 
mencement of  the  action,  except  that  the  period  within  which  the  action 
must  be  brought  cannot  be  extended  more  than  five  years  by  any  such 
disability,  except  infancy,  nor  can  it  be  so  extended  in  any  case  longer 
than  one  year  after  the  disability  ceases. 

Sect.  18.  If  a  person  entitled  to  bring  an  action  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  suruives,  an  action  may  be  commenced  by  his  personal  representa- 
tives aAer  the  expiration  of  that  time,  and  within  one  year  from  his  death. 
If  a  person  against  whom  an  action  may  be  brought  die  before  the  expira- 
tion of  the  time  limited  for  the  commencement  thereof,  and  the  cause  of 
action  survives,  an  action  may  be  commenced  against  his  representatives, 
afler  the  expiration,  and  within  one  year  after  the  issuing  of  lettere  testa- 
mentary or  of  administration. 

Sect.  19.  When  a  person  is  an  alien,  subject,  or  citizen  of  a  country  at 
war  with  the  United  States,  the  time  of  the  continuance  of  the  war  is  not 
part  of  the  period  limited  for  the  commencement  of  the  action. 

Sect.  20.  When  the  commencement  of  an  action  is  stayed  by  injunc- 
tion, or  a  statutory  prohibition,  the  time  of  the  continuance  of  the  injunc- 
tion or  prohibition  is  not  part  of  the  time  limited  for  the  commencement 
of  the  action. 

Sect.  21.  No  person  can  avail  himself  of  a  disability,  unless  it  existed 
at  the  time  his  right  of  action  accrued. 

Sect.  22.  When  two  or  more  disabilities  coexist  at  the  time  the  right 
of  action  accrues,  the  limitation  does  not  attach  until  they  are  all  removed. 

Sect.  23.  No  acknowledgment  or  promise  is  sufficient  evidence  of  a  new 
or  continuing  contract,  by  which  to  take  the  case  out  of  the  operation  of 
this  chapter,  unless  the  same  is  contained  in  some  writing,  signed  by  the 
party  to  be  charged  thereby. 

Sect.  24.  Whenever  any  payment  of  principal  or  interest  has  been  or 
shall  be  made  upon  an  existing  contract,  whether  it  be  bill  of  exchange, 
bond,  promissory  note,  or  other  evidence  of  indebtedness,  if  such  payment 
be  made  after  the  same  becomes  due,  the  limitation  shall  commence  from 
the  time  the  last  payment  was  made. 

Sect.  25.  If  any  action  be  commenced  within  the  time  prescribed  there- 
for, and  judgment  be  given  therein  for  the  plaintiff,  and  the  same  be  ar- 
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rested  or  reversed  on  error  or  appeal,  the  phuntiff  may  oommenoe  a  new 
action  within  one.  year  after  such  reversal  or  arrest 

Sect.  26.  This  chapter  does  not  extend  to  actions  already  commenced, 
but  the  statutes  now  in  force  are  applicable  to  such  cases,  according  to  the 
subject  of  the  action,  and  without  regard  to  tha  form. 


OEKBRAL     LAWS     OF    KANSAS. 
CHAPTER  XXVI.    TITLE  2. 

Chapter  1.  —  Actions  in  General 

Sect.  13.  This  title  shall  not  apply  to  actions  already  commenced, 
but  the  statutes  now  in  force  shall  be  applicable  to  such  cases,  according 
to  the  subject  of  the  action,  and  without  regard  to  the  form. 

Sect.  14.  All  acts  and  parts  of  acts  inconsistent  with  the  provisions  of 
this  act  are  repealed. 

Sect.  15.  Civil  actions  can  only  be  commenced  within  the  periods  pre> 
scribed  in  this  title,  afler  the  cause  of  action  shall  have  accrued ;  but 
where,  in  spedal  cases,  a  different  limitation  is  prescribed  by  statute,  the 
action  must  be  commenced  accordingly. 

Chapter  2.  —  Actions  for  the  Recovery  of  Real  Property. 

Sect.  16.  An  action  for  the  recovery  of  the  title,  or  possession  of 
lands,  tenements,  or  hereditaments,  can  only  be  brought  within  twen^- 
one  years  after  the  cause  of  such  action  shall  have  accrued. 

Sect.  17.  If  a  person,  entitled  to  commence  any  action  for  the  recov- 
ery of  the  title  or  possession  of  any  lands,  tenements,  or  hereditaments,  be 
at  the  time  his  right  or  title  shall  first  descend  or  accrue,  within  the  age  of 
twenty-one  years,  a  married  woman,  insane,  or  imprisoned,  every  such  per- 
son may,  afler  the  expiration  of  twenty-one  years  from  the  time  his  right 
or  title  descended  or  accrued,  bring  such  action  within  ten  years  after  such 
disability  is  removed,  and  at  no  time  thereafter. 

Sect.  18.  An  action  for  the  forcible  entry  and  detention,  or  forcible 
detention  only,  of  real  property,  can  only  be  brought  within  five  years  after 
the  cause  of  such  action  shall  have  accrued. 

Chapter  8.  —  Actions  other  than  for  the  Recovery  of  Real  Property. 

Sect.  19.  Qvil  actions,  other  than  for  the  recovery  of  real  property, 
can  only  be  brought  within  the  following  periods : 

Sect.  20.  Within  three  years :  An  action  upon  a  speciality,  or  any 
agreement,  contract,  or  promise  in  writing. 
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Sect.  21.  Within  three  years :  An  action  upon  contract,  not  in  writing, 
express  or  implied ;  an  action  apon  a  liability  created  hj  statute,  other 
than  a  forfeiture  or  penalty. 

Sect.  22.  Within  two  years :  An  action  for  trespass  upon  real  prop- 
erty ;  an  action  for  taking,  detaining,  or  injuring  personal  property,  includ- 
ing actions  for  the  specific  recovery  of  personal  property ;  an  action  for 
injury  to  the  rights  of  the  plaintiff,  not  arising  on  contracts  and  not  here- 
inafler  enumerated ;  an  action  for  relief  on  the  ground  of  fraud,  —  the 
cause  of  action  in  such  case  shall  not  be  deemed  to  have  accrued  until  the 
discovery  of  the  fraud. 

Sect.  23.  Within  one  year :  An  action  for  libel,  slander,  assault,  bat- 
tery, malicious  prosecution,  or  false  imprisonment,  an  action  upon  a  statute 
for  a  penalty  or  forfeiture ;  but  when  the  statute  giving  such  action  pre- 
sents a  different  limitation,  the  action  may  be  brought  within  the  period  so 
limited. 

Sect.  24.  An  action  upon  the  official  bond  or  undertaking  of  an  execu- 
tor, administrator,  guardian,  sheriff,  or  any  other  officer,  or  upon  the  bond 
or  undertaking  given  in  attachment,  injunction,  arrest,  or  in  any  case  what- 
ever required  by  statute,  can  only  be  brought  within  ten  years  afler  the 
cause  of  action  shall  have  accrued ;  but  this  section  shall  be  subject  to  the 
qualification  in  section  fifteen. 

Sect.  25.  An  action  for  relief,  not  hereinbefore  provided  for,  can  only 
be  brought  within  ten  years  after  the  cause  of  action  shall  have  accrued. 

Sect.  26.  If  a  person,  entitled  to  bring  any  action  mentioned  in  this 
chapter,  except  for  a  penalty  or  a  forfeiture,  be,  at  the  time  the  cause  of 
action  accrued,  within  the  age  of  twenty-one  years,  a  married  woman, 
insane,  or  imprisoned,  every  such  person  shall  be  entitled  to  bring  such 
action  within  the  respective  times  limited  by  this  chapter,  afler  such  disa- 
bility shall  be  removed. 

Chapter  4.  —  General  Provinons. 

Sect.  27.  An  action  shall  be  deemed  commenced  within  the  meaning  of 
this  title,  as  to  each  defendant,  at  the  date  of  the  summons  which  is  served 
on  him,  or  on  a  codefendant,  who  is  a  joint  contractor,  or  otherwise  united 
in  interest  with  him ;  when  service  by  publication  is  proper,  the  action 
shall  be  deemed  commenced  at  the  date  of  the  first  publication,  which  pub- 
lication must  be  regularly  made.  An  attempt  to  commence  an  action  shall 
be  deemed  equivalent  to  the  commencement  thereof,  within  the  meaning  of 
this  title,  when  the  party  faithfully,  properly,  and  diligently  endeavors  to 
procure  a  service ;  but  such  attempt  must  be  followed  by  service  within 
sixty  days. 

Sect.  28.  If,  when  a  cause  of  action  accrues  against  a  person,  he  be 
out  of  the  Territory,  or  has  absconded,  or  concealed  himself,  the  period 
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limited  for  the  commenoement  of  the  action  shall  not  begin  to  ran  until  he 
oomes  into  the  Territory,  or  while  he  is  so  absconded  or  concealed ;  and  if, 
after  the  cause  of  action  accrues,  he  depart  from  the  Territory,  or  absccmd, 
or  conceal  himself,  the  time  of  his  absence  or  concealment  shall  not  be 
computed  as  any  part  of  the  period  within  which  the  action  musi  be 
brought. 

Sect.  29.  Where  the  cause  of  action  has  arisen  in  another  State  or 
country,  between  non-residents  of  this  Territory,  and,  by  the  laws  of  the 
State  or  county  where  the  cause  of  action  arose,  an  action  cannot  be  main- 
tained thereon  by  reason  of  lapse  of  time,  no  action  can  be  maintained 
thereon  in  this  Territory. 

Sbct.  30.  If  any  action  be  commenced  within  dae  time,  and  a  judg- 
ment thereon  for  the  plaintiff  be  reversed,  or  if  the  plaintiff  fail  in  such 
action,  otherwise  than  upon  the  merits,  and  the  time  limited  for  the  same 
shall  have  expired,  the  plaintiff,  or,  if  he  die  and  the  cause  of  action  sur- 
vive, his  representatives,  may  commence  a  new  action  within  one  year 
after  the  reversal  or  failure. 

Sect.  31.  In  any  case  founded  on  contract,  when  any  part  of  the  prin- 
cipal or  interest  shall  have  been  paid,  or  an  acknowledgment  of  an  existing 
liability,  debt,  or  claim,  or  any  promise  to  pay  the  same,  shall  have  been 
made,  an  action  may  be  brought  on  such  case  within  the  period  prescribed 
for  the  same,  after  such  payment,  acknowledgment,  or  promise ;  but  such 
acknowledgment  or  promise  must  be  in  writing,  signed  by  the  party  to  be 
charged  thereby. 


LORD  TENT£RD£N*B  ACT. 


9  Geo.  IV.  c.  14. 


^  An  Act  far  rendering  a  toritten  Memorandum  neceaary  to  the  Validii^ 

of  certmn'T^miut  and  EngagemmU." 

Sect.  1.  Whereas,  by  an  act  passed  in  England  in  the  twenty-first 
year  of  the  reign  of  King  James  the  First,  it  was,  among  other  things, 
enacted,  that  all  actions  of  account  and  upon  the  case,  other  than  such 
accounts  as  concern  the  trade  of  merchandise  between  merchant  and  mer- 
chant, their  Actors  or  servants,  all  actions  of  debt  grounded  upon  any 
lending  or  contract  without  specialty,  and  all  actions  of  debt  for  arrearages 
of  rent,  should  be  commenced  within  three  years  after  the  end  of  the  then 
present  session  of  parliament,  or  within  six  years  next  after  the  cause  of 
such  actions  or  suit,  and  not  after;  and  whereas  a  similar  enactment  is 
contained  in  an  act  passed  in  Ireland  in  the  tenth  year  of  the  reign  of  King 
Charles  the  First ;  and  whereas  various  questions  have  arisen  in  actions 


LORD  TENTEBDEITS  ACT.  clxxix 

• 

foanded  on  simple  contract,  as  to  the  proof  and  efiect  of  acknowledgments 
and  promises  offered  in  evidence  for  the  purpose  of  taking  cases  out  of  the 
operation  of  the  said  enactments,  and  it  is  expedient  to  prevent  such  ques- 
tions, and  to  make  a  provision  for  giving  effect  to  the  said  enactments 
and  to  the  intention  thereof:  Be  it  therefore  enacted,  by  the  king's  roost 
excellent  majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual 
and  temporal  and  commons  in  this  present  parliament  assembled,  and  by 
the  authority  of  the  same,  that  in  actions  of  debt,  or  upon  the 
casef,  grounded  *  upon  any  simple  contract,  no  acknowledgment  [*  clxvii] 
or  promise  by  words  only  shall  be  deemed  sufficient  evidence  of 
a  new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  opera- 
tion of  the  said  enactments  or  either  of  them,  or  to  deprive  any  party  of 
the  benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made 
or  contained  by  or  in  some  writing,  to  be  signed  by  .the  party  chargeable 
thereby ;  and  that  where  there  shall  be  two  or  more  joint  contractors,  or 
executors,  or  administrators  of  any  contractor,  no  such  joint  contractor, 
executor,  or  administrator  shall  lose  the  benefit  of  the  said  enactments  or 
either  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  of  any 
written  acknowledgment  or  promise  made  and  signed  by  any  other  or  oth- 
ers of  them :  Provided  always,  that  nothing  herein  contained  shall  alter  or 
take  away,  or  lessen  the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever :  Provided,  also,  that  in  actions  to  be  com- 
menced against  two  or  more  such  joint  contractors,  or  executors,  or  admin- 
istrators, if  it  shall  appear  at  the  trial  or  otherwise  that  the  plaintiff*,  though 
barred  by  either  of  the  said  recited  acts,  or  this  act,  as  to  one  or  more  of 
such  joint  contractors,  or  executors,  or  administrators,  shall  nevertheless 
be  entitled  to  recover  against  any  other  or  others  of  the  defendants,  by  vir- 
tue of  a  new  acknowledgment,  or  promise,  or  otherwise,  judgment  may  be 
given  and  costs  allowed  for  the  plaintiff*,  as  to  such  defendant  or  defendants 
against  whom  he  shall  recover,  and  for  the  other  defendant  or  defendants 
against  the  plaintiff; 

Sect.  2.  If  any  defendant  or  defendants,  in  any  action  on  any  simple 
contract,  shall  plead  any  matter  in  abatement  to  the  effect  that  any  other 
person  or  persons  ought  to  be  jointly  sued,  and  issue  be  joined  on  such 
plea,  and  it  shall  appear  at  the  trial  that  the  action  could  not  by  reason  of 
the  said  recited  acts,  or  of  this  act,  or  of  either  of  them,  be  maintained 
against  the  other  person  or  persons  named  in  such  plea,  or  any  of  them, 
the  issue  joined  on  such  plea  shall  be  found  against  the  party  pleading  the 
same. 

Sect.  8.  No  indorsement  or  memorandum  of  any  payment  written  or 
made  after  the  time  appointed  for  this  act  to  take  efiect  upon  any  prom- 
issory note,  bill  of  exchange,  or  other  writing,  by  or  on  the  behalf  of  the 
party  to  whom  sach  payment  shall  be  made,  shall  be  deemed  sufficient 
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proof  of  such  payment,  so  as  to  tak^  the  case  out  of  the  operation  of  either 
of  the  said  statutes. 

Sect.  4.  That  the  said  recited  act,  and  this  act,  shall  be  deemed  and 
taken  to  apply  to  the  case  of  any  debt  on  simple  contract  alleged  by  way 
of  set-off  on  the  part  of  any  defendant,  either  by  plea,  notice,  or  otherwise. 


ACT   OF  TISOINIA  BEQUIRXNG  NEW  PROMISES  AND  ACKNOWLEDOBIEKTS 

TO   BE  IN  WRITING. 

An  Act  amending  the  Statute  of  LimitaUons.     {Passed  April  3, 1838.) 

1.  Be  it  enacted  hy  the  General  Assembly y  That  in  actions  of  debt,  or 
upon  the  case,  grounded  upon  any  simple  contract,  no  acknowledgment  or 
promise  made  hereafter,  by  words  only,  shall  be  deemed  sufficient  evidence 
of  a  new  or  continuing  contract,  whereby  to  take  any  case  out  of  the  op- 
eration of  the  act,  entitled  ^  An  act  for  limitation  of  actions,  for  prevent- 
ing frivolous  and  vexatious  suits,  concerning  jeofails  and  proceedings  in 
civil  cases,"  passed  February  25,  1819,  or  to  deprive  any  party  of  the 
benefit  thereof,  unless  such  acknowledgment  or  promise  shall  be  made,  or 
contained  by  or  in  some  writing  to  be  signed  by  the  party  chargeable 
thereby ;  and  that  where  there  shall  be  two  or  more  joint  contractors,  or 
executors  or  administrators  of  any  contractor,  no  such  joint  contractor, 
executor,  or  administrator  shall  lose  the  benefit  of  the  said  act,  so  as  to  be 
chargeable  in  respect  or  by  reason  only  of  any  written  acknowledgment  or 
promise  made  and  signed  by  any  other  or  others  of  them  :  Provided,  That 
in  actions  to  be  commenced  against  two  or  more  such  joint  contractors,  or 
executors  or  administrators,  if  it  shall  appear  at  the  trial  or  otherwise,  that 
the  plaintiff,  though  barred  by  the  before  recited  act,  or  this  act,  as  to  one 
or  more  of  such  joint  contractors,  or  executors  or  administrators,  shall 
nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the  de- 
fendants, by  virtue  of  a  new  acknowledgment  or  promise,  or  otherwise, 
judgment  may  be  given  and  costs  allowed  for  the  plaintiff  as  to  such 
defendant  or  defendants  against  whom  he  shall  recover,  and  for  the  other 
defendant  or  defendants  against  the  plaintiff:  And  provided  also.  That 
every  such  written  promise  or  acknowledgment  shall  be  held  and  taken  to 
be  a  drawing  down  of  the  original  debt  or  contract  to  the  date  of  the  said 
promise  or  acknowledgment. 
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ACCOUNT. 

See  Merchant^  Accounts^  Mutual  Accounts. 

action  of,  and  the  limitation  of  it,  69. 

exception  of  **  merchants'  accounts"  confined  to  the  action  of  account,  15S. 
ACKNOWLEDGMENT  OF  DEBTS. 

See  New  Promises  and  Acknovaiedgments, 
ACTIONS. 

See  Real  Actions. 

what  actions  ex  contractu  are  within  the  statute,  68  -  78. 

And  see  Account^  Assumpsit,  Debt,  Covenant^  Trover y  Trespass. 

as  to  the  postponement  of  a  right ^of  action  on  a  contract,  121,  122. 
ADMIRALTY, 

courts  of,  how  governed  bj  the  statute  of  limitations,  81-88. 

statute  of  James  not  pleadable  in,  81. 

suits  in,  how  limited  bj  statute  of  4  Anne  (c.  16),  81. 

statute  of  Anne  not  applicable  in  this  country,  82. 

no  statute  limiting  suits  in,  in  this  country,  82. 

State  laws  not  binding  in,  82. 

but  courts  of,  do  not  entertain  suits  on  stale  demands,  and,  like  courts  of 
equity,  act  in  analogy  to  rules  prescribed  by  courts  of  law,  88. 
ADVERSE  POSSESSION, 

considered,  880  -  418. 

as  affecting  boundaries,  see  Boundaries, 

the  foundation  upon  which  real  and  possessory  actions  are  supported,  880. 

of  much  importance  in  this  country,  880. 

is  evidence  of  a  fee,  independently  of  statute,  1-5. 

the  rule,  how  construed,  in  controversies  between  States,  880. 

private  individuals  in  all  cases  barred  by,  under  the  statute  of  limitations, 
881. 

where  neither  party  has  title,  the  prior  possession  prevails,  881. 

an  entry,  by  the  party  who  has  the  written  title,  may  be  dispossessed  by  an 
adverse  possessor,  881. 

may  be  set  up  to  show  the  nullity  of  a  conveyance  by  a  person  out  of  pos- 
session, 881, 418. 

the  effect  of  adverse  poeiession  the  same  in  equity,  882,  890. 

caution  requisite  in  purchasers  of  land  held  adversely,  888. 
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ADVERSE  POSSESSION  —  C(m(mu«(i 

presumption  always  in  favor  of  legal  owner,  884. 

and  possession  may  be  permissive,  884. 

possession,  to  be  adverse,  must  denote  disteisin.    See  Disieism.   * 

difficulty  in  defining,  890. 

definition  offered,  890. 

proof  of  interU  to  claim  against  the  true  owner  reqdsite,  390. 

questions  of,  questions  of  law  and  fiict,  890. 

the  jury  are  to  find  as  to  the  quo  ammo,  390. 

intent  to  hold  adversely,  and  corporeal  occupation,  both  requisite,  891. 

what  acts  sufficient  to  show  intent,  891. 

occupation  must  be  visible  and  notorious,  and  within  defined  boundaries, 

892,  893. 
continued  residence  not  necessazy,  892. 

eaves-droppings  on  land  of  adjoining  proprietor  constitutes,  893. 
as  to  acts  showing  an  intent  to  claim  new  lands  remote  from  settlements, 

894. 
by  entry  without  color  of  title,  limited  to  the  actual  ooenpancy,  894. 
as  possession  is  presumed  to  follow  the  ownership,  894. 
possession  must  be  Bttictiy  possessio  pedis,  891,  895. 
must  be  by  substantial  indosare,  895. 
what  not  a  sufficient  inclosnre,  895. 
cattle-ranging  not  sufficient  possession,  896. 
as  to  clearing  and  cultivating,  896. 
occasional  acts  of  dmninion,  896. 
payment  of  taxes  alone,  897. 
payment  of  taxes  in  connection  with  other  acts,  397. 
must  be  such  acts  as  would  give  notice  to  the  owner,  and  from  which  the 

jury  could  infer  an  acquiescence,  898. 
possession  must  continue  the  same  in  point  of  locality,  899. 
diffisrence  between  possession  taken  by  an  intruder,  and  by  one  onder  color 

of  title,  400. 
possession  of  intruder  limited  by  actual  occupation,  while  that  of  one  under 

color  of  title  is  coextensive  with  described  boundaries,  400. 
as  to  interference  of  surveys,  402. 
the  doctrine  that  possession  of  part,  under  color  of  title,  is  coextensive  with 

the  boundaries  described  in  claimant's  deed,  how  qualified,  408. 
as  to  what  is  color  of  Utle,  and  firaudulent  grants,  404  -  406. 
of  parol  gifts,  as  constituting  color  of  title,  407. 
no  color  of  title  without  some  description  of  the  land,  408. 
color  of  title  only,  and  without  possession,  not  a  disseisin,  409. 
where  there  is  a  possession,  at  the  same  time,  of  more  persons  than  one, 

410. 
grant  under  a  foreign  government  does  not  afibrd  color  of  title,  411. 
neither  do  grants  from  the  aboriginal  natives,  412. 
efiect  of  possession  when  taken  successively  by  difiTerent  persons,  418, 414. 
rights  of  persons  in  remainder  and  reversioii,  aa  affected  by  adverse  posset- 

•ion,  415. 
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ADVERSE  POSSESSION— ConfmiMd. 

under  the  statute  of  8  &  4  Will  lY.  (c.  27),  417. 

also  under  the  Rerised  Statutes  of  New  York,  416. 

deeds,  how  inoperative  against  persons  holding  adversely ,  418. 

See  Cotenancy,  Landlord  and  Tenant,  Mortgagor  and  Mortgagee,  Tntttee 
and  Cestui  que  Trust. 
AGENCY  AND  FACTORAGE, 

whether  action  lies  by  principal  against  an  agent  or  factor  for  not  account* 
ing  till  after  a  demand,  179  - 182. 

how  the  statute  is  construed  to  apply  in  such  cases,  179  - 182. 

demand  necessaTy  where  one  copartner  is  made  agent  to  collect  debts  after 
dissolution,  182. 

the  relation  a  fiduciary  one,  and  the  agent  a  trustee,  179, 182. 

And  see  Trust, 
AGENT, 

of  acknowledgments  and  new  promises  by  and  to,  261,  262,  269. 
ASSUMPSIT, 
w      action  of,  see  Pleading, 

when  it  came  into  use,  19. 

how  it  originated,  70. 

action  of,  within  the  statute,  though  not  mentioned,  70, 198. 

to  what  cases  extended,  71-78. 

And  see  Cof>enanL 

to  torts  quasi  ex  contractu^  72, 186  -  142. 

may  not  be  barred  when  action  for  tort  on  same  demand  may  be,  72. 

when  assumpsit  may  be  waived,  and  trover  or  trespass  brought,  see  Trover, 
Trespass,  * 

the  general  rule  in  declarations  in,  79. 

the  gist  of,  for  violation  of  specidi  contract,  187. 

exception  concerning  merchants'  accounts  does  not  apply  to,  158, 154. 
AWARD. 

See  Specialties, 

«  BEYOND  SEAS." 

See  Disabilities, 
BONDS. 

See  Specialties, 

proof  of  two  breaches,  in  an  action  upon,  statute  runs  ftom  time  of  first 
breach,  140, 
BOUNDARIES. 

extent  of  adverse  possession  of  land,  as  determined  by  a  river,  892. 

rights  of  adjoining  proprietors,  as  affected  by  adverse  possesrion,  884,  898. 

of  eaves-droppings  over  the  true  line,  898. 

other  cases  of  disputed  boundaries,  400, 401,  415. 

CASE, 

action  of,  see  Torts, 

for  criminal  conversation,  809. 

whether  that,  or  action  of  trespass,  be  most  proper,  809. 
48 
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CO-CONTRATORS, 

acknowledgment  of  debt  by  one  of  several,  248  <-  260. 

is  binding  on  all,  and  on  what  gronnd,  248. 

whether  the  contract  be  joint  or  several,  249. 

principal  and  surety,  249. 

where  the  relation  is  collateral,  acknowledgment  by  one  of  the  parties  liable, 

not  binding  on  another,  250. 
severance  of  the  community  of  interest  by  death  and  bankruptcy,  251-253. 
whether  representatives  of  deceased  partner  are  bound  by  the  keeping  alive 

a  debt  by  surviving  partner,  255. 
distinction  between  an  acknowledgment  by  a  sole  debtor,  and  one  by  a  oo> 

contractor,  256. 
the  effect  of  an  acknowledgment  by  one  partner  after  dissolution  oonad- 

ered,  257. 
acknowledgment  by  one  co-contractor  under  the  act  of  Geo.  lY.  (c.  14),  275. 
under  similar  acts  in  this  country,  281  -  284. 
COLOR  OF  TITLE. 

See  Advene  Possession, 
CONSTITUTIONAL  LAW. 
See  Nullum  Tempus^  &c. 
constitutionality  of  acts  of  limitation,  11. 
CONTRACT. 

See  Promissory  Notes  and  Bills  of  Exchange, 
obligation  of  contracts  not  impaired  by  statutes  of  limitation,  11. 
when  the  statute  commences  running  on  certain  miscellaneous  simple  con- 
tracts, namely, 
money  pdyable  by  instalment,  110-112. 
conditional  promises,  118, 114. 
liabilify  depending  on  contingency,  115. 
money  paid  by  mistake,  116. 
failure  of  consideration,  117-119. 
continuation  of  services,  120. 
postponement  of  right  to  sue,  121, 122. 
money  paid  by  one  of  several  concerned,  123-127. 
promises  of  indemnity,  128  - 130. 
money  paid  by  a  surety,  181-185. 
torts  quasi  ex  contractu,  136  - 142. 
violation  of  special  contracts,  137. 
COPARCENERS, 
who  are,  421. 

in  this  country,  treated  as  tenants  in  conmion,  421. 
one  may  be  disseised  by  another,  421. 
And  see  Cotenancy. 
COURTS. 

See  Equity,  Admiralty. 

federal,  bound  by  the  construction  of  the  statute  by  the  State  coarts,  24,  28. 
COVENANT, 

action  of,  see  Specialties. 
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COVENANT  —  ConHnued. 

not  within  the  statote,  77. 

in  what  casea  touching  covenant  aasampeit  may  be  brought,  77. 
COTENANCY, 

adyene  poeseasion  as  between  joint-tenants,  tenants  in  common,  and  copar- 
ceners, 419-486. 

actions  as  between,  in  New  York,  note  to  421. 

doctrine  of  adverse  possession  as  between,  in  England,  422  -  428. 

in  this  country,  much  the  same,  429  -  486. 

acts  of  ownership  by  one  cotenant  not  necessarily  a  disseisin,  429. 

though,  in  common  cases,  such  acts  would  be,  429. 

possession  by  one,  per  se,  not  a  disseisin,  429. 

the  relation  of  cotenants  like  that  of  lessor  and  lessee,  429. 

conveyance  of  one  by  the  whole,  and  possession  accordingly  by  grantee,  a 
dissesin,  480. 

so,  also,. a  claim  to  the  whole,  and  a  refusal  by  one  to  admit  the  possession  of 
others,  481. 

as  to  presumption  of  ouster  by  the  taking  of  the  rents  and  profits  by  one  ex- 
clusively, 482. 

possession  by  one  for  a  very  long  period,  a  presumption  of  an  actual  ouster, 
483. 

the  yielding  up  to  one  by  a  stranger  who  is  a  disseisor,  puts  all  in  seisin  and 
possession,  484. 

acts  done  by  one,  in  behalf  of  the  estate,  enure  to  the  benefit  of  all,  485. 

whether  one  may  claim  as  cotenant,  without  admitting  the  fact  of  cotenancy, 
486. 

one  cotenant  under  disability  does  not  save  the  right  of  the  others,  484. 

DEBT, 

action  of,  see  Specialties,  Pleading. 

formerly  the  ordinary  remedy  on  nmple  contract,  19. 
how  connected  with  wager  of  law,  19. 
when  within  the  statute,  76. 

declaration  in,  similar  to  declaration  in  assumpsit,  ^nd  the  differ- 
ence, 76.  « 
distinction  between  actions  of  debt  upon  contract  without  specialty,  and  ac- 
tions upon  contracts  in  fact,  79,  80. 
exception  concerning  *<  merchants'  accounts"  does  not  apply  to,  154. 
DETINUE. 

See  Torts. 
DEVISE, 

for  payment  of  debts,  not  sufficient  acknowledgment  to  revive  a  debt  upon 

which  the  statute  has  operated,  282. 
of  land,  for  payment  of  debts,  a  direct  trust,  to  which  the  statute  does  not 

apply,  169. 
otherwise  with  a  charge  upon  personal  estate,  169. 
DISSEISIN. 

See  Adverse  Possession,  Ouster. 
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DISSEISIN  —  Caniinued. 

ancient  meaning  of,  885. 

modem  meaning  of,  S86,  890,  note, 

as  to  a  diflseisin  in  fiu:t,  and  a  diMeinn  hj  election,  887, 

no  distinction  between,  and  dispossessioa,  888. 
DISABILITIES, 

exception  concerning,  in  actions  ex  cantrttctu^  192. 

must  be  specially  pleaded,  292. 

new  construction  attempted,  in  reference  to  action  of  assompsity  193. 

no  persons  excepted  unless  expresdy  mentioned,  194, 476. 

a  person  under  disability  may  sue,  195. 

plaintiff  must  show  a  continuing  disability  fr«m  the  first,  196. 

and  the  principle  extended,  so  that  one  disability  cannot  be  connected  with 
another,  197,  477. 

when  coexisting  disabilities  exist  in  the  same  person,  no  obligation  to  sue  till 
all  are  removed,  198,  481. 

no  distinction  between  voluntary  and  involuntary  disabilities,  478. 

no  merger  of  one  disability  with  another,  199. 

meaning  of  the  term  "  beyond  seas,"  200. 

'*  beyond  seas  "  and  "  out  of  the  state  "  analogous  expressions,  and  hav«  the 
same  meaning,  200. 

in  Pennsylvania,  means  without  the  limits  of  the  United  States,  201. 

as  to  the  adoption  of  a  State  rule  in  this  respect,  contrary  to  that  of  the 
Federal  judiciary,  202. 

construction  of  **  beyond  seas,"  in  reference  to  a  branch  bank  of  the  United 
States,  202. 

in  reference  to  IXstrict  of  Columbia,  208. 

^  beyond  seas  "  not  confined  to  subjects  occasionally  going  abroad,  but  ex- 
tends to  foreigners  constantly  resident  abroad,  204. 

exception  extended  to  absence  of  defendant,  205. 

where  plaintiff  and  defendant  are  both  **  beyond  seas,"  205. 

the  word  **  return,"  as  applied  to  an  absent  debtor,  206. 

the  return  must  be  open  and  public,  and  not  clandestine,  206. 

as  to  obligation  of  defendant  to  show  that  the  creditor  had  knowledge  of  his 
return,  or  having  attachable  property  in  the  State  upon  which  an  attach- 
ment might  be  made,  207. 

saving  clause  respecting,  in  relation  to  real  property,  477. 

extends  to  persons  on  whom  the  right  first  descends,  477. 

and  cumulative  disabilities  not  allowed,  477,  482,  527. 

the  word  ''  death,"  in  the  statute,  480. 

where  several  disabilities  exist  together,  481. 

thirty  yean  or  more  may  be  necessary,  481. 

persons  under  disability,  saved  by  intervention  of  particular  estate,  when 
otherwise,  would  be  barred,  488. 

one  cotenant  under   disability  does   not  save  the  right  of  the  oUiers, 
484. 
DOWER. 

See  Real  ActUnu. 
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DOWER—  Continued. 

writ  of,  unde  nikil  habet,  a  real  action,  &c.,  367. 

not  within  the  statutes  of  82  Hen.  YIII.  and  21  James  I.,  867. 

in  this  country,  in  what  States  not  within  the  statutes,  867. 

the  reason  why  not  within  the  statute,  867. 

hj  statute  8  and  4  Will  lY.,  limited  to  twenty  years,  867. 

in  New  York,  abolished,  and  ejectment  substituted,  867. 

how  in  some  other  States,  867. 

EJECTMENT. 

See  Entry  (Writ  of). 

action  of,  though  not  named  in  the  statute,  is  barred  i^en  the  right  of  entry 

is  barred,  866,  869. 
writ  of  entry  substitute  for,  in  Massachusetts  and  Maine.  —  See  Entry 

(Writ  of), 
liistory  of,  8$8. 

now  the  most  common  in  this  country  for  the  recovery  of  land,  868. 
proceedings  in,  simple,  868. 
possession,  however  long,  no  bar  to,  unless  there  be  a  right  of  entry,  870  to 

874. 
as  in  case  of  an  estate  tail,  with  remainder  in  fee,  870. 
no  persons  in  remainder  affected  by  length  of  possession  of  another  during 

the  existence  of  the  life  estate,  871. 
not  in  case  of  a  descent  cast,  872. 
same  as  to  an  estate  for  a  term  of  years,  874. 
where  there  are  two  rights  of  .entry,  one  may  be  lost,  and  the  other  re^ 

tained,  875. 
as  to  evidence  of  terminatioa  of  life  estate,  by  the  death  of  tenant  for  life, 

876. 
the  rule  of  seven  years'  absence  does  not  apply  in  such  case  as  evidence  of 

death,  876. 
if  the  action  be  brought  within  20  years,  no  actual  entry  need  be  proved, 

877. 
but  must  be,  if  not  brought  till  after  that  period,  877. 
and  must  be  an  actual  entry  on  the  land,  877. 
how,  where  the  land  is  in  more  than  one  county,  877. 
the  entry  must  be  animo  demandi,  878. 
by  whom  the  entry  may  be  made,  879. 
ENTRY  (RIGHT  OF). 

See  Ejectment, 
ENTRY  (WRIT  OF). 
See  RedL  Actions* 

writ  of,  in  Massachusetts  and  Maine,  889. 

as  modified  in  those  States,  a  good  substitute  for  ejectment,  840,  866. 
what  the  writ  of  entry  is  at  common  law,  862. 
sw  dbaUmtnty  limited  to  fifty  years  by  stat  82  Hen.  YUL,  868. 
tur  intrusion  to  thirty  or  fifty  years,  864. 
the  latter  remedy  may  fiul  when  ejectment  will  lie,  864. 
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EQUITY. 

See  Pleading,  Process^  TnuL 

oourtB  of,  liow  governed  hj  the  statute  of  limitations,  25  -  80. 

laches  ever  discoantenanced,  hj  coarts  of,  25. 

statute  of  limitation  binding  in  courts  of,  by  its  spirit  and  meaning,  26. 

whether  in  analogy  or  obedience  to,  26. 

equitable  title  barred,  where  legal  title  would  be,  26. 

the  statute  applicable  in  courts  of,  though  no  equitable  jurisdiction  estab- 
lished, when  the  statute  was  made,  27. 

equitable  jurisdiction  of  the  Federal  courts  in  the  several  States,  and  their 
obligation  to  respect  the  local  law,  28. 

when  courts  of,  will  prevent  the  bar  of  the  statute,  80. 
EXECUTORS  AND  ADMINISTRATORS. 

See  Trust 

time  does  not  run  against  claim  of  dec^psed  debtor,  until  one  is  appointed, 
55. 

unless  it  began  to  run  in  the  lifetime  of  the  testator  or  intestate,  56. 

special  limitation  of  actions  against,  1 70. 

object  of  it,  and  how  construed,  1 70. 

effect  of  acknowledgments  and  new  promises  by,  in  their  representative 
character,  considered,  265  -  267. 

acknowledgments,  &c,  made  to,  268. 

FEME  COVERT. 

See  DiaabUiHeSf  Husband  and  Wife. 

when  the  statute  does  not  run  against  a  debt  due  her  till  husband's  death, 
60. 
FINES, 

antiquity  of,  doctrine  of,  6. 

statute  of,  and  analogy  to  prescription  and  limitation  of  actions,  6, 12. 
FOREIGN  JUDGMENT. 

See  Specialties. 
FORMEDON. 

See  Real  Actions. 
action  o^  in  the  descender^  854. 

remainder,  855. 
reverter,  856. 
generally,  857. 
actions  of,  how  limited  by  the  statutes  82  Hen.  VIIL  and  21  James  L,  858, 

859. 
persons  claiming  an  estate  tail  by  descent  barred  of  tiieir  formedon  by  neg* 

lect  of  preceding  person  entitled,  359,  860. 
the  word  '*  fallen,"  in  the  statute  of  21  James  L,  as  applicable  to  remainders 
and  reversions,  861. 
FRAUD. 

See  Trust. 

statute  runs  in  equity  in  favor  of,  only  from  its  discovery,  80,  183,  470, 
471. 
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FRAUD  —  Continued, 

whether  the  statute  runs  in  a  court  of  law  from  the  oommiBsion  of  the  fraud, 

or  from  its  discovery,  considered,  184-186. 
must  be  specialty  pleaded,  292. 
opportunity  afforded  of  detection  of  fraud,  same  as  actual  knowledge  of  it, 

187-191,470,471. 
courts  of  equity  not  inclined  to  interfere,  if  a  party  slumber  unreasonably 

after  the  means  of  detecting  fraud,  190,  470,  471. 
will  open  settled  accounts  in  cases  of  apparent  fraud,  188. 

HUSBAND  AND  WIFE. 

See  DisabU^Hesy  Feme  Covert. 

as  to  acknowledgment  by  an  agent,  or  co-contractor,  of  wife's  debt  incurred 

before  marriage,  262. 
acknowledgment  by,  of  wife's  debt  dum  sota^  262. 
by  husband  alone,  262. 

INDENTURE. 

See  Specialties,  Landlord  and  Tenant, 
INSTALMENT. 
See  Contract. 

JOINT  TENANT, 

how  seised,  &c.,  419. 

adverse  possession,  as  between,  419. 

And'see  Cotenancy. 
JUDGMENT  OF  COURT. 

See  Specialiies. 
JUDICIAL  EXCEPTIONS  TO  THE  STATUTE, 

not  admissible,  485  -  488. 

And  see  Statute,  ' 

LAND, 

policy  0f  regarding  possession  of,  as  evidence  of  title,  9. 

allodial  nature  of  possession  of,  in  this  country,  838,  888. 

how  the  term  **  allodial "  differs  from  '<  tenure,"  S3S. 

peculiar  qualities  of  allodial  land,  383. 

as  opposed  to  those  of  land  held  under  the  feudal  law,  333,  334. 

in  England,  now  essentially  allodial,  334. 

abolition  of  feudal  relation  of  lord  and  tenant,  334, 835. 

for  complete  title  to,  right  to  possession  and  right  to  property  in,  requisite,  341 
LANDLORD  AND  TENANT, 

of  adverse  possession  by  tenant,  487  -446. 

landlord  like  a  reversioner,  437, 

and  tenant's  possession  not  adverse,  437. 

though  no  rent  has  been  paid,  438. 

acknowledgment,  or  proof  of  tenancy  at  will,  saves  landlord's  right,  489, 440 

holding  over  after  termination  of  lease,  not  adverse,  unless,  &c.,  441,  446. 

relation  between  attaches  to  tenant's  representatives,  442. 
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LANDLORD  AND  TEN  ANT  —  Om^ti^d: 

as  to  the  effeet  of  difiaTOWAl  by  tenant  of  landlord's  right  to  make  the 
formei^s  possession  adyexse,  444. 

as  by  attorning  to  a  third  person,  445. 

no  evidence  of  tenant's  disavowal  of  tiUe  admissible  which  tends  to  firaad 
and  perjury,  446. 

law  of  prescription  in  Louisiana,  as  applied  tO|  446,  note* 
LEGACY. 

See  Specialtyj  Trusi. 
LEX  LOCI  ET  LEX  FORI, 

considered,  64-67. 

contracts  are  to  have  the  same  interpretation  abroad  that  they  have  by  the 
law  of  the  country  where  made,  64. 

but  remedies  are  to  be  pursued  according  to  the  law  of  the  countiy  where 
instituted,  66. 

hence  the  limitation  of  actions  upon  contract  depends  on  the  law  of  the 

country  where  the  action  js  brought,  65. 

a  distinction  between  statutes  of  limitation  in  this  respect,  67. 
LIEN, 

lien  on  property  may  remain,  though  the  action  to  enforce  the  contract  is 
barred,  78,  92,  178. 

whether  it  be  on  real  or  personal  property,  78,  92. 
LIMITATION  OF  ACTIONS. 

See  Statute. 

synonymous  with  prescription,  1-11. 

in  respect  to  rights  and  titles,  8-6. 
remedies,  7. 
history  of,  12-18. 

by  statute  82  Hen  VIII.,  and  21  James  I.,  14. 
8  and  4  Will.  IV.,  15. 

of  personal  actions,  why  delayed,  16-19. 

statute  of  Anne,  as  to  persons  "  beyond  seas,"  20. 

acts  of  limitation  in  this  country,  their  resemblance  to  the  English  aets,  and 
all  construed  alike,  14,  21,  27. 

constitutionality  of,  22. 

statute  of,  to  be  strictly  construed,  28,  29. 

construction  of,  by  State  courts,  binding  on  United  States  courts,  24,  88. 

in  equity,  25  -  80. 

in  admiralty,  81  -  88. 

the  State  not  barred  by  statute  o^  87. 

nor  the  United  States,  89. 

And  see  NuUttm  Tempusy  &c. 

where  there  are  no  persons  to  sue,  or  to  be  sued,  54  -  68. 

And  see  Executors  and  Administratan. 

upon  contracts,  what  statute  applies. 

See  Lex  Loci  et  Lex  Fori, 

what  actbns  and  demands  ex  corUractt^  may  be  barred,  68-78. 

specialties  not  barred,  79  -  94. 
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LIMITATION  OF  ACTIONS  —  Continued. 

actions  on  promiaBOiy  notes  and  bills  of  exchange,  how  and  when  barred,  95  - 

109. 
on  miscellaneous  simple  contracts,  110  -  1S5. 
on  torts  quad  ex  contractu,  186  - 142. 
matual  accounts  not  barred,  14S  -  151. 
the  exception  as  to  merchants'  accounts,  152  - 165. 
of  suits  against  trustees  of  personal  property,  166  -•  178. 
in  respect  to  agency  and  factorage,  179  - 182. 
debts  barred  revived  by  acknowledgment,  208  -  284. 
when   and   how   by  conditional   and  indefinite  acknowledgments,  285- 

289. 
how  by  part  payment,  240  -  247. 
and  by  one  of  several  co-contractors,  248  -  260. 
acknowledgments  by  and  to  agents,  executors,  &c«,  261  -  269. 
in  writing,  270-284. 
of  pleading  the  statute  in  actions  ex  contractu,  285  -  297. 

upon  torts,  809,  810. 
limitation  of  actions  upon  torts,  298  -  810. 
of  judicial  process,  811-882. 
real  property  and  actions,  888-867. 
•  ejectment,  868  -  879. 
adverse  possession,  880  -  418. 
cotenancy,  419  -  486. 
landlord  and  tenant,  487  -  446. 
mortgagor  and  mortgagee,  447  -  467. 
trustee  sndxestue  qui  trust,  468  -  475. 
disabilities,  192,  476,  et  seq, 

MALFEASANCE, 

assumpsit  lies  for  damages  resulting  from,  71, 186,  141. 
MERCHANTS'  ACCOUNTS, 

exception  in  the  statute  respecting,  70,  148, 152. 

reason  of  the  exception,  158. 

must  be  specially  pleaded,  292. 

confined  to  accounts,  in  respect  to  which  one  party  may  have  an  action  of 

account,  152. 
does  not  apply  to  assumpsit,  either  for  the  several  items  of  which  the  account 

is  composed,  or  for  the  general  balance,  152. 
nor  to  an  action  of  debt,  152. 
whether  or  not  they  are  barred  of  no  item  within  six  years  (cases  reviewed), 

154  et  seq, 
though  not  barred,  when  payment  may  be  presumed,  159. 
they  must  be  current  accounts,  mutual  or  reciprocal,  160. 
as  to  what  are  strictly  '*  merchants'  accounts  "  within  the  meaning  of  the  ex- 
ception, 161,  162,  168. 
MISFEASANCE, 

assumpsit  lies  for  damages  resulting  from,  71, 186  «<  seq. 
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MONTH, 

the  meaning  o^  in  law,  61  (note). 
And  see  Time, 
MORTGAGE, 

a  promissory  note  secured  by  mortgage  does  not  render  it  a  specialty,  92. 
See  Lien,  Specialty. 
MORTGAGOR  AND  MORTGAGEE, 

in  respect  to  adverse  possession,  447-467. 
that  tenant  cannot  dispute  lessor's  title  i^pplicable  to,  447. 
mortgagor  in  possession,  tenant  at  will,  448,  449,  455. 
when  tenant  at  sufferance,  452. 
when  tenant  for  years,  452. 
•     tenant  at  will  only  quodam  modo,  448,  458. 

possession  oC  mortgagor  not  prima  fade  adverse,  449, 450. 

certain  propositions  in  respect  to  the  relation  of  mortgagor  and  mortgagee, 

452. 
mortgagor's  twenty  years'  possession  evidence  of  presumed  payment,  45S, 

454. 
possession  of  mortgagee  conndered,  456,  467. 
mortgagee  trustee,  while  right  of  redemption  exists,  456. 
possession  of,  bars  right  of  redemption,  456. 
unless  an  account  has  been  settled,  457. 
or  where  the  mortgage  has  been  admitted,  458. 
and  as  to  the  effect  of  verbal  kcA  parol  admission,  459. 
or  where  the  mortgagor  continues  in  possession,  462. 
or  where  no  time  appointed  for  payment,  461. 
or  where  there  is  fraud  in  mortgagee,  463. 

as  to  redemption  after  twenty  years  by  those  doming  in  remainder  or  rever- 
sion, 464,  465. 
in  what  point  of  view  mortgagee  is  trustee  of  mortgagor,  466. 
possession  of  equity  of  redemption  a  bar  to  another  person  claiming  the 

same  equitable  right,  467. 
MUTUAL  ACCOUNTS, 

action  of  account  applicable  to,  69. 

equitable  jurisdiction  over,  69. 

not  barred  if  any  item  within  six  years,  14S  - 148. 

within  the  equity  of  the  exception  in  respect  to  *'  merchants'  accounts,' 

143. 
items  within  six  years  equivalent  to  a  new  promise  to  pay  those  <^  longer 

standing,  144,  145. 
doctrine  denied  in  New  Hampshire,  and  the  only  instance,  145. 
no  difference  upon  which  side  of  the  account  the  items  within  six  years  are, 

147. 
items  cannot  be  proved  by  plaintiff's  suppletory  oath,  147,  note. 
the  accounts  must  be  strictly  mutual  or  reciprocal,  148. 
are  made  up  of  matters  of  set-off,  and  constituted  where  a  natural  equity 

arises,  that  the  items  on  one  side  shall  be  set  off  against  those  on  the  other 

side,  75,  79,  149. 
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MUTUAL  ACCOUNTS  -  Cmiinwid. 

what  are  and  are  not  such  matters  of  set-off,  149. 

do  not  exist  after  they  have  become  $tated  and  a  balance  stmck,  150. 

balance  when  found  may  be  an  item  in  a  new  mutual  account  commenced, 

151. 
excluded  by  9  Geo.  lY.  c.  14,  unless  in  writing,  &c.,  858. 

NEW  PROMISES  AND  ACKNOWLEDGMENTS. 

See  Agents^  C(H:&rUractors,  Executors,  Husband  and  Wife,  Part  Payment. 

debts  barred  revived  by  new  promises,  208  -  234. 

by  a  simple  acknowledgment  of  their  existence,  208. 

such  acknowledgment  operates  as  an  implied  promise,  and  not  as  repelling 

a  presumption  of  payment,  208. 
by  the  earlier  cases,  no  acknowledgment  admissible,  209. 
when  acknowledgment  made  admissible,  210. 
latitude  allowed  in  admitting  equivocal  acknowledgments,  and  such  as  are 

not  consistent  with  a  promise,  210. 
commencement  and  final  establishment  of,  in  England,  of  a  more  strict  and 

consistent  construction,  211. 
a  construction  which  excludes  qualified  and  ambiguous  words,  and  proceeds 
upon  the  principle  of  a  new  promise,  and  not  upon  that  of  repelling  pre- 
sumption of  payment,  211. 
such  construction  early  maintained,  and  eventually  generally  recognized  by 

the  judicial  tribunals  in  this  country,  212  to  280. 
review  of  decisions  and  judicial  reasoning  on  the  subject  in 

Supreme  Court  of  the  United  States,  212. 

Pennsylvania,  218. 

New  York,  214. 

Massachusetts,  215. 

Maine,  216. 

Connecticut,  217. 

New  Hampshire,  218 

Vermont,  219. 

Yii^inia,  220. 

Maryland,  221. 

Delaware,  222. 

North  Carolina,  228. 

South  Carolina,  224. 

Kentucky,  225. 

Tennessee,  226. 

Illinois,  227. 

Missouri,  228. 

Alabama,  229. 
Bell  v.  Morrison  generally  acknowledged  as  the  leading  authority,  and  the 

reasoning  of  the  court  in  it  adopted,  280. 
the  conclusions  established  by  before-mentioned  decisions,  briefly  stated,  281. 
a  devise  for  payment  of  debts,  not  sufficient  acknowledgment  to  revive  a 
debt  of  testator  upon  which  the  statute  has  operated,  282. 
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NEW  PROMISES  AND  ACKNOWLEDGMENTS  —  Con^mued. 

return  of  a  debt  in  an  insolvent'B  petition  not  a  sufficient  acknowledgment, 
238. 

subsequent  acknowledgment  of  contract  broken,  to  do  an  act,  of  no  ayail,  2S4, 

an  established  distinction  in  respect  to  acknowledgment,  between  a  promise 
to  pay  money  and  promise  to  do  an  act,  234. 

conditional  new  promises  and  acknowledgments,  285  -  287. 

of  no  avail  unless  condition  complied  with  or  event  hiq)pening,  235  -  280. 

extent  of  the  binding  effect  of  conditional  new  promises  in  particular  cases, 
236. 

same  rule  governs  a  new  conditional  promise,  though  made  before  the  mx 
years  expired,  287. 

indefinite  new  promises  and  acknowledgments,  288,  239. 

indefinite  in  req>ect  to  the  particular  debt,  288. 

indefinite  as  to  amount  of  demand  acknoidedged,  889. 

in  writing  under  the  act  of  9  Geo.  lY.  (c.  14),  270  -  284. 

the  object  to  |Mrevent  fraud  and  peijury,  and  not  to  change  the  legal  con- 
struction as  to  the  effect  of  a  new  promise,  271. 

writing  must  be  signed  by  the  party,  272. 

debtor  most  be  personally  chargeable,  278. 

the  act  excludes  mutual  accounts  unless  in  writing,  274. 

policy  of  the  act  how  far  adopted  in  Virginia,  280. 

in  Massachusetts,  Maine,  Vermont,  Ifichigan,  281. 
NON-FEASANCE, 

assumpsit  lies  for  damages  resulting  from,  71, 186  - 142. 
NONSUIT. 

See  Process. 
NULLUM  TEMPUS  OCCURRIT  REGI, 

the  maxim  considered,  and  its  application  in  this  country,  to  both  the  State 
and  United  States  governments,  84-41. 

maxim  extended  in  England  to  lessees  of  the  crown,  38. 

how  far  it  extends  to  the  agents  of  the  State  governments  in  this  oountry, 
88,  39. 

to  the  transferrees  and  agents  of  the  United  States,  40. 
NUISANCE. 

See  Torts. 

OUSTER. 

See  Adverse  Possession. 
sometimes  used  for  disseisin,  889. 
does  not  mean  actual  violence,  889. 
meaning  explained,  889. 
by  one  cotenant  to  another,  424. 

PART-PAYMENT, 

as  an  acknowledgment  or  new  promise,  240-  247. 

payment  of  a  smaller  on  account  of  a   greater  sum,  evidence  of  a  new 
promise,  240. 
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PART-PAYMENT  —  Continaed. 

also  giving  securitj  for  part,  240. 

or  a  negotiable  note,  240. 

also  payment  of  interest,  240. 

j^inise  to  pi^  when  not  inferred,  240. 

credit  given  for  interest,  same  as  money  paid,  240. 

indorsements  of  payment  must  be  bona  Jide,  241. 

or  with  the  privity  of  the  debtor,  241. 

what  sufficient  evidence  of  a  bona  fide  indorsement,  242. 

statement  in  the  declaration  of  part  payment  by  defendant^  of  no  avail, 
248. 

oral  admission  of  part  payment,  244. 

must  appear  that  the  payment  was  on  aoeonnt  of  the  demand  in  suit, 
244. 

as  to  whom  it  may  be  made,  246. 

delivery  of  goods  in  part  payment,  247. 

as  to  part  payment  under  the  Act  of  9  Geo.  lY.  (c.  14),  275  -  289. 

under  similar  acts  in  this  country,  281  -  284. 
PARTNERSHIP. 

See  CthcontracUirs. 
PAWN. 

See  Trust. 
PLEADING, 

of  pleading  the  statute  in  actions  ex  contractu^  285  -  297. 

settled  that  statute  must  be  pleaded,  and  why,  285. 

the  plea  of  turn  accrevU,  &c.,  why  preferable  to  the  plea  of  nan  assumpsUy 
&c.,  287. 

in  the  case  of  a  new  promise  or  acknowledgment,  the  declaration  is  on  the 
original  promise,  288. 

BO  if  made  to  or  by  an  executor,  289. 

replication  to  plea  of  non  assumpntf  &c.,  290. 

to  non  accrevity  &c.,  291. 

fraud  must  be  specially  replied  to,  292. 

so  the  exception  of  accounts  between  merchants,  292. 

so  the  exception  of  persons  under  disabilities,  292. 

plea  of  nil  debet  answers  to  non  assumpsUj  293. 

non  aecreuU,  &c.,  proper  in  action  of  debt,  «298. 

And  see  DebL  y  />  .^ 

pleading  the  statute  in  equity ,^94  -99 1 

whether  the  bill  may  be  demurred  to,  or  whether  statute  must  be  pleaded, 
'i894,  (95. 

in  cases  where  fraud  is  charged  in  the  bi]l,'296. 

pleading  the  statute  in  actions  upon  torts,  309, 810. 

And  see  Torts. 
POSSESSION. 

See  Prescription^  Land. 

as  in  general  evidence  of  title,  8-10. 

And  see  Adverse  Possession, 
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PROCESS, 

judicial,  considered,  811  -88S/ 

what  is  the  commeocement  of,  in  England,  811. 

in  this  countiy,  the  suing  out  of  the  writ,  812. 

and  not  the  service,  if  the  bona  fide  intention  be  to  hare  the  writ  served, 
312. 

where  the  writ  is  forwarded  by  mail  to  the  officer,  813. 

where  the  writ  is  directed  to  the  sheriff  of  a  county  in  which  defendant 
does  not  reside,  814. 

date  of  writ  not  conclusive  as  to  the  time  when  taken  out,  815. 

filing  of  a  claim  in  set-off  equivalent  to  the  commencement  of  an  action, 
816. 

where  writ  issues  against  two  and  served  only  upon  one,  817. 

continuances,  rule  as  to,  in  England,  818. 

and  in  this  country,  818-  821. 

when  judgment  is  reversed,  how  and  when  a  new  action  may  be  com- 
menced, 328. 

cases  included  by  construction  within  the  provision  of  the  statute  reapectmg 
reversal  of  judgment,  824. 

new  action  may  be  commenced  in  case  of  abatement  of  suit,  by  the  death 
(^  one  of  the  parties,  825. 

no  exception  to  the  running  of  the  statute  in  case  of  a  voluntary  abandon- 
ment of  an  action,  827. 

as  in  case  of  abatement  of  suit  by  marriage  oi  feme  mU^  827. 

in  case  of  nonsuii,  no  new  action  can  be  conunenced  after  six  years  expired, 
828. 

the  effect  of  a  written  chancery  as  to  preserving  the  right  to  an  action  at 
law,  329. 

what  is  the  commencement  of  a  suit  in  equity,  880. 

effect  of  bill  filed  by  one  creditor  in  behalf  of  himself  and  others,  881. 

a  proceeding  at  law  does  not,  in  case  of  nonsuit,  preserve  the  right  to  one  in 
equity,  after  six  years,  832. 
PRESCRIPTION, 

defined  as  synonymous  with  limitation  of  actions,  1. 

of  two  kinds,  2. 

as  applied  to  rights  and  titles,  1-6. 
4o  remedies,  7. 

history  of,  8,  9. 

founded  on  public  policy,  9. 

on  private  justice,  10. 

as  applied  to  corporeal  and  incorporeal  hereditaments,  4. 

its  analog}'  to  statutes  of  possession,  4,  5. 

importance  of,  as  to  land  titles,  9. 

under  the  Jewish  law,  8. , 
Grecian,  8. 
Roman,  8. 

Modem  continental,  8. 
Scotland,  8. 
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PRESCRIPTION—  Continued. 
under  the  Hindoo,  8,  note* 
of  title  to  land,  8-6. 
principle  and  importance  of)  8  -  6,  1 1. 
presumption  of  payment,  11,  78,  159,  171,  172. 
PROMISSORY  NOTES  AND  BILLS  OF  EXCHANGE, 

though  a  note  be  secured  by  a  mortgage,  it  remains  still  a  simple  contract, 

78,  92. 
of  the  currency  of  the  statute  upon,  95-109. 
statute  runs  from  the  time  of  the  falling  due  of  a  note,  against  the  payment 

by  an  accommodation  indorser,  100. 
where  goods  are  sold  on  a  term  of  credit,  and  payment  to  be  then  made  by 

a  bill,  101. 
statute  runs  on  a  note,  though  the  maker  assign  his  property  to  creditors, 

102. 
where  note  is  not  to  be  deliyered  to  payee,  before  the  performance  of  a 

condition,  108. 
effect  of  an  agreement  between  maker  and  payee,  104. 
bill  or  note  for  money  before  lent,  105. 
notes  sold  before  due,  under  misrepresentation  of  payee,  106. 
law  as  to  the  limitation  of  notes  witnessed  in  Massachusetts,  107. 
in  Maine,  108. 
And  see  Usury. 

suits  against  notaries,  for  neglect  in  charging  indorsers,  188. 
against  attorneys  for  neglect  in  collecting,  189. 
statute  runs  from  date  when  on  demand,  95. 
though  payable  with  interest,  95. 

or  if  not,  to  draw  interest  during  the  life  of  the  promisor,  95. 
no  term  of  grace  allowed  on  notes  on  demand,  95. 
a  receipt  for  money  like  a  note  on  demand,  95. 
notes  payable  after  demand,  demand  is  necessary,  and  the  time  runs  only 

from  a  demand,  96. 
but  demand  must  be  made  within  a  reasonable  time,  and  what  is,  96. 
.    on  notes  and  bills^  <*  after  sight,"  or  **  after  notice,"  statute  runs  from  pre- 
sentment and  notice,  97. 
but  presentment  and  notice  must  be  in  a  reasonable  time,  and  what  is,  97. 
difference  between  a  bill  or  note  ^  after  date  and  ^  after  sights"  97. 
statute  runs  from  time  of  refusal  of  acceptance  and  notice,  97. 
payable  at;  a  particular  place,  presentment  must  be  made  at  that  place, 

98. 
statute  runs  fiY)m  the  last  day  of  grace,  99. 

the  time  of  payment  by  an  accommodation  acceptor,  100. 

REAL  PROPERTY. 

See  Land, 

considered  in  connection  with  real  actions,  888  -  887. 
REPLEVIN. 

See  Torts. 
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REAL  ACTIONS. 

See  Writ  of  Eighty  Formedoriy  Entry,  Dower, 

still  retained  in  this  country,  though  abolished  in  England,  888  -  889. 
in  disuse  in  England  before  abolished,  884. 
abolition  of,  by  statute  of  8  and  4  Will.  IV.  (e.  27),  886. 
writs  of  dower  and  quare  impedit  only  retained,  886. 
reasons  assigned  for  abolition  of  real  actions  in  En^^dy  887. 
in  what  States  abolished  in  this  country,  889. 
not  much  resorted  to  where  in  force,  889. 

in  force  in  the  States  which  were  Colonies,  unless  expressly  abolished,  8S9. 
but  mode  of  proceeding  in,  simplified,  840. 

are  designated  and  limited  in  reference  to  the  interest  claimed,  841. 
distinction  between  droitural  and  ancestral  droitural,  841. 
and  between  possessory  and  ancestral  possessory,  841. 
how  limited  before  the  statute  82  Hen.  YUL,  and  how  by  that  statute,  842. 
how  by  statute  James  L,  842. 

law  of  limitation  of,  as  established  in  Engbind  before  the  statute  of  8  and  4 
WUl.  IV.,  842. 

SET-OFF. 

See  Mutual  Accounts, 

a  demand  barred  cannot  be  set  off,  74,  75. 

unless  in  cases  of  mutual  accounts,  75,  144. 

filing  of  a  claim  in  set-off,  equivalent  to  the  commencement  of  an  action  to 
save  the  statute,  816. 
SEISIN, 

the  meaning  of,  886. 

Coke's  quaint  explanation  of,  id,  note. 
SLANDER. 

See  Torts, 
SPECIALTIES, 

are  not  within  the  statute,  79  -  94. 

as  if  the  liability  b  created  by  the  requisition  of  a  statute,  80. 

distinction  between  liability  imposed  by  statute,  and  having  relation  to  it,  81. 

statute  not  pleadable  to  judgments  of  courts,  82. 

as  to  a  judgment  in  a  justice's  court,  85. 

and  to.  courts  not  of  record,  85. 

statute  applies  to  foreign  judgments,  88. 

oannot  be  pleaded  to  an  award  under  seal,  86. 

or  if  the  submission  be  under  seal,  86. 

nor  in  debt  on  an  indenture  reserving  rent,  87. 

nor  to  bonds,  88. 

but  payment  of,  presumed,  98. 

one  co^bligor  paying  may  sue  the  other  in  aasumpsit,  and  may  be  barred 
accordingly,  89. 

statute  does  not  apply  to  legacies,  90. 

promissory  note,  though  secured  by  mortgage,  not  a  specialty,  78,  92. 

warrant  of  attorney  to  confess  judgment  not  a  specialty,  91. 

specialties  limited  by  statute  8  and  4  Will  IV.,  to  twenty  yeaxsy  94. 
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STATE. 

See  Nullum  Tempus^  jrc,  Courts. 
STATUTE. 

See  Limitation  of  Actions, 

of  limitations,  is  construed  strictly,  28,  29,  485. 

construction  of  English  acts  of  limitation,  how  applicable  in  this  country, 
14,21,27.  < 

Federal  courts  bound  by  Uie  construction  of  the  statute  by  State  courts, 
24,  28. 

construction  of  statute  of  limitations  as  to  the  action  of  assumpsit. 

liability  created  by  a  statute,  not  within  the  statute  of  limitations. 

See  Specialties. 

origin,  &c.,  of  late  statute  of  8  and  4  Will.  IV.,  15. 
SURETY, 

when  cause  of  action  arises  in  behalf  of  a  surety,  89, 131  et  seq, 

TENANTS  IN  COMMON, 

nature  of  their  title  and  possession,  420. 
one  may  be  disseised  by  another,  421. 
And  see  Cotenancy. 
TIME. 

See  Nullum  Tempus^  ^c.  Month. 

its  effect  upon  land  titles  and  personal  demands,  1-11. 

how  computed  in  construing  the  statute,  42  -  53. 

same  in  law  and  equity,  42. 

whether  the  day  •n  which  the  right  of  entry  or  cause  of  action  accrues  is 

to  be  included  or  excluded,  48,  50. 
the  earlier  cases  on^the  subject,  48-45. 
later  and  different  decisions,  46,  50. 

when  months  are  mentioned  in  a  statute,  whether  is  meant  lunar  or  calen- 
dar, 51. 
when  a  thing  is  ordered  by  a  particular  day,  that  day  excluded,  52. 
meaning  of  instanier,  58. 

time  does  not  run  when  there  is  no  person  to  sue,  54-61. 
or  a  person  to  be  sued,  62,  63. 

or  when  a  person  is  restrained  from  suing  by  a  law,  63. 
TORTS, 

assumpsit  lies  for  torts  quasi  ex  contractu,  and  how  and  when  barred,  71,  72, 

186  -  142,  299. 
limitation  of  actions  upon,  298  -  810. 
for  private  nuisance,  800. 

slander,  801-808.  ^ 

trover,  804. 
replevin,  805. 
detinue,  306. 
trespass,  807. 
criminal  conversation,  808. 
pleading  the  statute  in  actions  upon,  809,  810. 
44 
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TRESPASS. 
See  Torts, 

action  of,  may  be  barred  when  assampstt  on  same  demand  will  not  be,  72. 
whether  action  of,  or  action  on  the  case,  be  the  proper  action  for  criminal 

conversation,  SOS. 
TROVER. 
See  Torts. 

action  of,  may  be  barred,  when  assumpsit  on  same  demand  will  not  be,  72. 
TRUST. 

See  Agency  and  Factorage, 

direct  trusts  are  not  barred,  and  the  principle  of  the  rule,  166,  468. 
instances  of  direct  trusts  which  are  not  reached  by  the  statute,  167,  468. 
common  mode  of  creating,  by  the  appointment  of  executors  and  adminis- 
trators, 168. 
retention  of  funds  by  them  consistent  with  their  character,  168. 
may  therefore  be  held  to  answer  after  a  long  period,  168. 
devise  of  land  to  trustees  or  executors  is  a  direct  trust,  and  the  statute  does 

not  run  after  testator's  death,  169,  468. 
otherwise  with  a  charge  upon  personal  estate,  169. 
where  executors,  &c.,  may  be  sued  at  law,  and  a  limitation  fixed  for  actioiis 

against  them,  the  above  equitable  doctrines  do  not  apply,  1 70. 
statute  does  not  apply  in  some  cases  to  matters  of  account,  171. 
but  a  presumption  of  settlement  may  arise  short  of  twenty  years,  171. 
so  where  legatees  become  trustees  for  the  creditors  on  account  of  deficiency 

of  assets  to  pay  all  the  debts,  1 72. 
presumption  of  payment  of  unpaid  legacies  fixim  long^orbearance,  172. 
statute  does  not  run  against  property  held  in  pawn,  178. 
but  right  of  redemption  may  be  lost  by  lapse  of  tim^  178. 
direct  trusts  liable  to  be  barred  by  the  statute  when  an  adverse  claim  set  op 

by  trustee,  174  -  178,  472. 
trusts  cognizable  at  law,  not  withdrawn  from  the  operation  of  the  statute, 

such  as  implied  and  constructive  trusts,  178,  468-471. 
acts  of  trustee  as  would,  if  done  by  one  cotenant  of  land,  be  an  ouster  of 

the  others,  constitute  adverse  possession,  472. 
or  such  acts  as  if  done  by  a  tenant,  would  be  an  ouster  of  the  landlord,  472. 
rule,  that  the  possesnon  of  trustee  in  common  cases  is  not  adverse,  cannot 

be  extended  to  the  possession  of  a  third  person,  478. 
in  what  point  of  view  a  mortgagee  is  a  trustee  of  mortgagor,  452-465. 
possession  of  cestui  que  trust  not  adverse,  unless,  &c.,  474, 475. 

UNITED  STATES. 

See  Nullum  I'empus^  Courts. 
USURY, 

to  entitle  a  person  to  a  moiety  for  the  penalty  of  usury,  prosecution  must  be 
within  the  time  prescribed  for  the  commencement  of  process,  109. 

WAGER  OF  LAW, 

supplied  the  want  of  limitation  of  actions  on  contract,  19. 
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WARRANT  OF  ATTORNEY. 

See  Speciallies, 
WRIT  OF  RIGHT. 
See  Real  Actions, 
or  droUuralj  the  highest  writ  in  the  law,  and  lies  in  what  cases,  &c.,  848  - 

849. 
lies  concurrently  with  other  actions,  848. 
and  after  other  remedies  lost,  848. 
judgment  in,  final,  848. 
of  the  mise  in,  848. 

in  England,  actual  seisin  necessary  to  maintain,  344. 
so  in  Kentucky,  845. 
but  in  this  country  generally,  not  so,  345. 
where  demandant  relies  on  the  sebin  of  ancestor,  346. 
tenant  in,  may  give  evidence  of  title  in  third  person,  847. 
demandant  in,  may  recover  according  to  his  interest  proved,  848. 
as  to  the  admissibility  of  two  counts  in,  for  the  same  land,  849. 
different  limitations  of,  between  possession  against  the  ancestor  and  against 

the  demandant  himself,  850. 
distinction  between  ancestor  and  predecessor,  851. 
incongruity  and  injustice  of  ihe  limitation  o^  852. 


THE  END. 
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